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INITIAL BRIEF OF UTILITY STAKEHOLDERS RELATING  

TO STAFF PROPOSED DRAFT RULE ON RATE CASE EXPENSES 
 
Commonwealth Edison Company, North Shore Gas Company, The Peoples Gas Light 

and Coke Company, MidAmerican Energy Company, Northern Illinois Gas Company d/b/a 

Nicor Gas Company, Ameren Illinois Company d/b/a Ameren Illinois, and Mt. Carmel Public 

Utility Company (collectively, the “Utility Stakeholders”) jointly submit this Initial Brief relating 

to the Staff Proposed Draft Rule on Rate Case Expenses filed with its Verified Reply Comments 

on November 28, 2012 (the “Draft Rule”) and in accordance with the Administrative Law 

Judge’s (“ALJ”) December 5, 2012 Notice of Continuance of Hearing and Notice of 

Administrative Law Judge’s Ruling. 

INTRODUCTION 

In its Final Order in a 2010 rate case filed by Commonwealth Edison Company 

(“ComEd”), the Illinois Commerce Commission (“Commission”) stated that a rulemaking should 

be initiated to examine the issue of rate case expenses and to provide guidance for all parties as 

to what evidence is needed to assess the attorney fees and expert fees that a utility elects to 

recover as rate case expense.  In re Commonwealth Edison Co., ICC Docket No. 10-0467, Order 

at 65-92 (May 24, 2011).  Further, the Commission determined that a rulemaking would be 

helpful in determining how to apply Section 9-229 of the Illinois Public Utilities Act (“PUA” or 

the “Act”).  The November 2, 2011 Initiating Order provides that the purpose of the instant 
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proceeding is “to develop a policy for assessing the justness and reasonableness of the attorney 

and expert witness fees in rate case expenses as required by Section 9-229 of the Public Utilities 

Act.”  Initiating Order at 2.  Staff developed the Draft Rule working cooperatively with all 

parties to this proceeding in a workshop setting and the parties have submitted formal comments 

relating to the Draft Rule.  The ALJ has now requested legal briefing to address five topics 

related to the Draft Rule, each of which the Utility Stakeholders address below.  The Utility 

Stakeholders also address the applicable law that frames the Commission’s consideration of the 

Draft Rule. 

I. Section ___.10 Authority 

A. Applicable Law 

a. Rate Case Expense Recovery 

The guiding standard for the Commission in setting any rates for a public utility is that 

the rates be “just and reasonable.”  220 ILCS 5/9-201(c); Bus. and Prof. People for the Pub. 

Interest v. Illinois Commerce Comm’n, 146 Ill. 2d 175, 208 (1991).  This standard extends to a 

public utility’s recovery of rate case expenses in its rates, as well.  See, e.g., Northern Illinois 

Gas Co., ICC Docket No. 04-0779, Order at 51 (Sept. 20, 2005) (“The amortization period for 

rate case expense is guided by the requirement that the final rates be just and reasonable”); 

Consumers Illinois Water Co., ICC Docket No. 03-0403, Order at 22 (April 13, 2004) (“the 

components of . . . rates, including rate case expense, must themselves be just and reasonable”).   

It is well-established that a utility is entitled to recover rate case expenses, which have 

been found by the Supreme Court of Illinois to be ordinarily, properly and fairly allowable as an 

operating expense.  DuPage Util. Co. v. Illinois Commerce Comm’n, 47 Ill. 2d 550, 553, 561 

(1971) (holding that “just and reasonable” rates “should be sufficient to provide for operating 

expenses” and that “rate-case expense is ordinarily properly and fairly allowed as an operating 
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expense”).  See also People ex rel. Lisa Madigan v. Illinois Commerce Comm’n, 2011 IL App 

(1st) 101776, ¶ 13 (1st Dist. Dec. 9, 2011, reh’g denied, April 11, 2012) (“Madigan”), appeal 

denied (Ill. S. Ct. Sept. 26, 2012) (“Illinois courts have allowed utilities to recover rate case 

expense because ‘[t]he costs incurred by a utility to prepare and present a rate case are properly 

recoverable as an ordinary and reasonable cost of doing business.’”) (quoting Central Illinois 

Public Service Co. (CIPS) v. Illinois Commerce Comm’n, 243 Ill. App. 3d 421, 432 (4th Dist. 

1993) (citing DuPage)); Driscoll v. Edison Light & Power Co., 307 U.S. 104, 120-21 (1939) 

(“[O]n a proceeding by a commission to determine reasonableness [or rates], we are of the view 

that the utility should be allowed its fair and proper expenses for presenting its side to the 

commission.”).  Thus, the costs incurred by a utility to prepare and present a rate case are 

properly recoverable as an ordinary and reasonable cost of doing business.   

Section 9-229 of the Act also recognizes the recoverability of rate case expenses.   

The Commission shall specifically assess the justness and reasonableness of any 
amount expended by a public utility to compensate attorneys or technical experts 
to prepare and litigate a general rate case filing.  This issue shall be expressly 
addressed in the Commission’s final order. 

220 ILCS 5/9-229.  In addition, the Energy Infrastructure and Modernization Act (“EIMA”) 

expressly provides that participating utilities are entitled to recover their expenses related to the 

cost of Commission proceedings to approve performance-based formula rates and of the annual 

update and reconciliation proceedings.  220 ILCS 5/16-108.5(c)(4)(E).   

Section 9-229 of the Act unambiguously establishes that the standard an item of rate case 

expense must meet to be recoverable by a utility is “justness and reasonableness” – the same 

standard to be applied by the Commission in setting rates, generally, established in Section 9-

201(c).  In other words, Section 9-229 does not impose a substantive standard different from that 

which the Commission has employed for decades to assess whether rate case expenses should be 
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allowed as an operating expense.  It simply requires that an express finding be made.  This fact is 

confirmed by the multiple Orders entered by the Commission after Section 9-229 became 

effective on July 10, 2009 approving utility recovery of rate case expenses under the just and 

reasonable standard.  See, e.g., North Shore Gas Co., et al., ICC Docket Nos. 09-0166 Cons., 

Order at 43 (Jan. 21. 2010) (“The Commission finds that the amounts expended by the Utilities 

($4,788,000 for Peoples Gas and $2,598,000 for North Shore) for rate case expense in this 

proceeding are just and reasonable and consistent with Section 9-229 of the PUA.  Thus, these 

amounts are approved.”); MidAmerican Energy Co., ICC Docket No. 09-0312, Order at 43 (Mar. 

24, 2010) (“the Commission finds pursuant to Section 9-229 of the Act, that amounts expended 

by the utility to compensate attorneys and technical experts associated with the preparation and 

litigation of the instant proceeding appear just and reasonable, based on the testimony and record 

evidence”); Aqua Illinois, Inc., ICC Docket No. 10-0194, Order at 14 (Dec. 2, 2010) (“The 

record supports the finding that the approved rate case expense in this proceeding is just and 

reasonable.”). 

Importantly, nothing in Section 9-229 disturbs the established rule that just and 

reasonable rate case expense “is ordinarily properly and fairly allowed as an operating expense.”  

Du Page Utility Co., 47 Ill. 2d at 561.  If the General Assembly had wanted to change the law on 

this point, it could easily have done so when it enacted Section 9-229.  It did not.  “When statutes 

are enacted after judicial opinions are published, it must be presumed that the legislature acted 

with knowledge of the governing case law.”  Millennium Park Joint Venture, LLC v. Houlihan, 

241 Ill. 2d 281, 305-06 (2010).  Thus, the fact that Section 9-229 requires the Commission to 

make a finding regarding rate case expenses does not hold these expenses to a higher standard 

for recovery than every other utility operating expense.   
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b. Recovery of Attorneys’ Fees Generally 

At the December 4, 2012 status hearing, the ALJ requested that the parties’ briefs refer to 

“specific law regarding attorney’s fees and expert witness fees.”  (12/4/2012 Tr. at 41.)  

Specifically referenced at the status hearing, and previously in this proceeding, were two cases – 

Kaiser v. MEPC American Properties, Inc., 164 Ill. App. 3d 978, 984 (1st Dist. 1987) and 

Hensley v. Eckerhart, 461 U.S. 424, 433 (1983).  (12/4/2012 Tr. at 34-35.)  These cases, and 

others like them involving attorneys’ fees petitions, arise in a fee-shifting context that is not 

analogous to the rate case proceeding context at issue, which involves standard operating 

expenses as discussed above.   

For example, Kaiser involved a contractual provision that expressly provided for the 

lessee to “pay all costs and expenses, including attorneys’ fees” under certain circumstances.  

164 Ill. App. 3d at 981.  The Kaiser court began its analysis by recognizing that “[p]rovisions in 

contracts for awards of attorney fees are an exception to the general rule that the unsuccessful 

litigant in a civil action is not responsible for the payment of the opponent’s fees.”  Id. at 983 

(emphasis added).  This recognition of the “American Rule” – i.e., each party in civil litigation 

bears its own attorneys’ fees unless otherwise specified, stands in stark contrast to the case law 

and PUA provision expressly acknowledging the recoverability of rate case expenses. 

Similarly, Hensley involved a request for fees under the Civil Rights Attorney’s Fees 

Awards Act of 1976, 42 U.S.C. § 1988, which provides that in federal civil rights actions “‘the 

court, in its discretion, may allow the prevailing party, other than the United States, a reasonable 

attorney’s fee as part of the costs.’”  461 U.S. at 424 (quoting statute; emphasis added).  See also 

Johnson v. Georgia Highway Exp., Inc., 488 F.2d 714, 715, 716 (5th Cir. 1974) abrogated by 

Blanchard v. Bergeron, 489 U.S. 87 (1989) (considering appeal of attorneys’ fees awarded under 

Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-5(k), which provides that the court, 
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“in its discretion, may allow the prevailing party … a reasonable attorney’s fee as part of the cost 

of the litigation.”) (emphasis added); Rackow v. Illinois Human Rights Comm’n, 152 Ill. App. 3d 

1046, 1062 (1st Dist. 1987) (recognizing exception to the general rule that attorney fees are not 

recoverable “by a successful litigant from his adversary in a civil action” provided for in 

provision of the Illinois Human Rights Act) (emphasis added).   

Cases like the ones above arising in a fee-shifting context have little bearing in the 

Commission setting where utilities are entitled to recover rate case expenses regardless of any 

perceived “success” in a rate case proceeding.  Moreover, the fee shifting principle is 

inconsistent with the view that rate case expenses are incurred for the benefit of both the utility 

and its customers in that the collection of just and reasonable rates reflecting the cost of service 

is essential to the provision of reliable service.  Given these critical distinctions, it is 

inappropriate to use this body of law as a basis to disallow rate case expenses legitimately and 

reasonably incurred by utilities or hold them to standards developed in civil litigation.   

The Commission and the Illinois Appellate Court have referenced these cases in 

connection with the findings the Commission is to make under Section 9-229.  In re Charmar 

Water Co., et al., ICC Docket Nos. 11-0561 – 11-0566 (consol.), Order at 18 (May 22, 2012); 

Madigan, 2011 IL App (1st) 101776, ¶ 51; see also 12/4/2012 Tr. at 42.  However, neither of 

these authorities stands for the proposition that rate case expenses are held to a higher standard 

for recovery under Section 9-229 than every other utility operating expense.  Nor is there 

anything requiring a higher standard for recovery in the numerous other Commission Orders 

entered after Section 9-229 became effective.  See, e.g., North Shore Gas Co., et al., ICC Docket 

Nos. 09-0166 Cons., Order (Jan. 21. 2010); MidAmerican Energy Co., ICC Docket No. 09-0312, 

Order (Mar. 24, 2010); Aqua Illinois, Inc., ICC Docket No. 10-0194, Order (Dec. 2, 2010).  
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In Madigan, the Illinois Appellate Court commented, in dictum, that “the Commission 

has the ability to consider the factors presented to establish the amount of attorney fees 

requested” and “these cases regarding an award of attorney fees can provide guidance to the 

Commission and the parties to comply with section 9-229.”  Madigan, 2011 IL App (1st) 

101776, ¶ 52.  Thus, the “guidance” to be found in Madigan is in the factors that may be 

considered, where applicable, in determining the reasonableness of rate case expenses.  The 

Kaiser court listed the following factors to be considered with respect to an award for attorneys’ 

fees:  “the skill and standing of the attorneys, the nature of the case, the novelty and/or difficulty 

of the issues and work involved, the importance of the matter, the degree of responsibility 

required, the usual and customary charges for comparable services, the benefit to the client, and 

whether there is a reasonable connection between the fees and the amount involved in the 

litigation.”  Kaiser, 164 Ill. App. 3d at 984; see also Hensley, 461 U.S at 429-30, n.3 (listing 

twelve factors to be considered in determining the amount of an attorneys’ fee).  The Draft Rule 

recognizes this guidance by incorporating a list of factors for the Commission to consider “in 

determining the reasonableness” of rate case expenses.  See Section ___.300 of the Draft Rule.   

II. Section ___.20 Scope 

A. Utility and Affiliate Employees  

During the December 4, 2012 status hearing, the ALJ requested briefing concerning why 

the Draft Rule sought to cover the expenses for the employees of a utility or one of its affiliates 

as rate case expense.  (12/4/2012 Tr. at 33-34.)  It is important to note that the only expenses for 

utility or affiliate employees at issue here in the Draft Rule are those that (1) are specifically 

charged to the utility for the preparation and litigation of a rate case1 and (2) the utility explicitly 

and voluntarily includes as rate case expense, as defined in Section ___.20 and Section ___.100 
                                                 

1 These costs must also be incremental as described in Section II.B. supra. 



 

8 
 

of the Draft Rule.  Utilities that have not historically sought recovery of expenses related to in-

house personnel through rate case expense are not necessarily affected by this portion of the 

Draft Rule because this only applies when the utility separately seeks to recover these types of 

expenses as rate case expense.  There is no requirement that utilities include expenses related to 

in-house personnel as rate case expenses and the decision whether to recover these costs as 

Administrative & General costs or as rate case expenses is solely within the utility’s discretion.   

Section 9-229 expressly addresses the portion of rate case expenses used to compensate 

“attorneys or technical experts.”  220 ILCS 5/9-229.  Rate case expense can include costs other 

than those for “outside” attorneys and experts.  See, e.g., 83 Ill. Admin. Code § 285.3085 

(requiring rate case expense schedule to include the amounts for “Paid Overtime” and “Other 

Expenses”).  Indeed, the very language of Section 9-229 does not distinguish between the costs 

of “outside” or “in-house” attorneys or experts for which rate case expense recovery is sought.  

One area of such other rate case expense may be the charges made to a utility by an affiliated 

service company.   

For example, in Madigan, 2011 IL App (1st) 101776 at ¶13, the appellate court noted that 

the rate case expenses of Illinois American Water Company (“IAWC”) included, in addition to 

attorney and expert witness fees, “the revenue requirement which was comprised of the costs of 

IAWC, the Service Company and temporary personnel to prepare the rate case.”  Similarly, the 

Commission specifically allowed Peoples Gas and North Shore to recover as rate case expense 

costs charged to them from their affiliate Integrys Business Support (“IBS”) for work performed 

by “IBS personnel on the preparation and prosecution of these rate cases,” less adjustments for 

disallowed incentive compensation cost amounts.  In re North Shore Gas Co., ICC Docket Nos. 

11-0280/11-0281 (consol.), Order at 71-77 (Jan. 10, 2012).  By including the costs associated 
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with employees of a utility or one of its affiliates in its scope, the Draft Rule accounts for the 

possibility that some utilities may seek to recover these costs in rate case expense as opposed to 

in Administrative & General costs, and if they do, the same analysis would apply as to all other 

rate case expense.    

In other words, if the Commission is going to apply Section 9-229 to the recovery of 

utility employee and affiliate employee costs specifically included in rate case expense, then the 

Draft Rule should apply to those costs.  This is underscored by what occurred in the recent 

Utilities, Inc. water companies’ rate case concerning affiliated service company rate case 

expenses.  In re Charmar Water Co., et al., ICC Docket Nos. 11-0561 – 11-0566 (consol.) 

(Order May 22, 2012 and Order on Reh’g Nov. 28, 2012) (“Utilities, Inc.” and “Utilities, Inc. 

Rehearing”, respectively).  In Utilities, Inc., the water companies claimed that the majority of 

their rate case expenses were for work performed by employees of their affiliated service 

company, in support of which they produced schedules outlining the service company 

employees, their budgeted rate case hours and hourly rates.  Utilities, Inc. at 19.  Recovery of 

these service company rate case expenses was denied because the Commission found “that the 

Companies have failed to provide the record necessary for the Commission to exercise its 

discretion under Section 9-229 of the Act and determine what would have been reasonable 

expenditures for this litigation.”  Id. at 20. 

Because this was a change in practice, as the Utilities, Inc. companies had been allowed 

recovery of their service company costs based on similar evidence in several previous rate cases, 

the Commission granted rehearing to allow the companies an opportunity to present additional 

evidence in support of their service company rate case expenses.  Utilities, Inc. Rehearing at 2-3, 

13.  The Commission determined, however, that the additional information provided on 
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rehearing still did “not address the Commission’s concern of what actual expenses were incurred, 

by whom, for what purpose and why such expenses were necessary.”  Id. at 14.  Thus, the 

conclusion of the Commission in the Utilities, Inc. case was that while a utility employee’s or 

affiliated service company employee’s rate case expenses still may be recoverable, they need to 

be supported by evidence sufficient for the Commission to find them to be just and reasonable 

under Section 9-229. 

In sum, the inclusion of utility employee and utility affiliate employee costs for which 

rate case expense is sought in the Draft Rule produced by this proceeding will provide the 

Commission, utilities and all interested parties with clear notice as to what information a utility 

must submit to support its internal service company costs for which rate case expense recovery is 

sought, as well as the factors by which those costs will be assessed by the Commission for 

justness and reasonableness.  It bears repeating, however, that there is no requirement that 

utilities include expenses related to internal personnel as rate case expenses.  Indeed, such a 

requirement would be inappropriate and would likely increase rate case expenses for utilities that 

do not operate in this fashion, as including utility and affiliate personnel would add additional 

tracking costs for those utilities. 

B. Meaning of “Incremental” 

At the December 4, 2012 status hearing, the ALJ requested that the parties clarify what is 

meant by the term “incremental.”  (12/4/2012 Tr. at 39.)  Although Staff rejected use of the term 

“incremental” in the Draft Rule, the Utility Stakeholders continue to believe that use of the term 

is appropriate.  The term is intended to make clear that only those expenses designated by the 

utilities as rate case expense are subject to the Draft Rule and Section 9-229 of the Act.  To that 

end, the Utility Stakeholders proposed that with regard to utility employees, the costs they 

designate as rate case expenses be costs that are “incremental” to costs otherwise associated with 
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and incurred with regard to those employees that are recoverable in base rates.  Initial Joint 

Comments of Utility Stakeholders (“Utility Joint Comments”) at 7.   

The rate case expense associated with employees should be qualified by the term 

incremental because certain categories of expenses may be incurred throughout the year, with 

only a portion of them actually related to and designated by the utility as rate case expense.  An 

example of this is a utility employee who spends a portion of her time on rate case matters and a 

portion of her time on other matters.  “Incremental” in this context should thus be given its 

standard dictionary definition of “an amount by which something increases or grows.”  See 

Webster’s New Universal Unabridged Dictionary, Fully Revised and Updated 969 (2003).  Only 

those portions of the utilities’ expenses that are designated by the utility as related to rate cases – 

that increase or add on to the utility’s expenses related to that employee – should be included as 

rate case expense and subject to the standards set forth in the Draft Rule and Section 9-229 of the 

Act.  It is important to remember that this only applies when the utility seeks to recover these 

types of expenses as rate case expense.  There is no requirement that utilities include expenses 

related to in-house personnel as rate case expenses.  See Section II.A., infra.   

This use of the term comports with how it has been used and interpreted in the EIMA 

context.  Indeed, the term “incremental” is employed by Section 16-108.5 of the Act 11 times.  

The term incremental is thus well within the rate case vernacular and appropriate for use in the 

Draft Rule.  The Utility Stakeholders therefore advocate for the use of the term in this context in 

the same manner that it is used in EIMA, referring to incremental personnel (220 ILCS 5/16-

108.5(b)), incremental investments (id.), incremental employees and contractors (id.), and 

incremental performance goals (220 ILCS 5/16-108.5(f), (f-5)).  That is, the rate case expense 
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that is incremental encompasses those costs that exceed a baseline of costs that would otherwise 

be incurred and recovered in base rates.   

III. Section ___.200 Required Support for Compensation Costs 

A. Contract/Agreement Between Utility and Outside 
Attorneys/Technical Experts 

At the December 4, 2012 status hearing, the ALJ requested background regarding the 

requirement for utilities to provide the contract between the utilities and its lawyers.  (12/4/2012 

Tr. at 33.)  Staff indicated that the information would allow it to review the details of the 

payment arrangement, and the ALJ indicated that the requirement made sense.  Id.  The Utility 

Stakeholders have no objection to providing the information about the contract between a utility 

and its outside attorneys or outside technical experts as described in Section ___.200(a)(1) of the 

Draft Rule provided that sufficient confidentiality protections are in place. 

B. Affidavit of Utility Representative 

During the status hearing, the ALJ also questioned the need for a “utility board 

representative affidavit” in the Draft Rule.  (12/4/2012 Tr. at 37-38.)  First, for clarification, it 

should be noted that the affidavit that would be required under Section ___.200(d) of the Draft 

Rule would only need to be signed by “a Utility representative with authority to make 

affirmations on behalf of the Utility,” and not a “board representative” or other specific corporate 

level officer.  In any event, the Utility Stakeholders oppose the inclusion of a utility 

representative affidavit requirement in the Draft Rule as an unnecessary and redundant 

requirement.  Adequate protections already exist in that the utility is required to submit 

information in its rate case that is subject to review and cross-examination by both the 

Commission and other parties to the proceeding.  Moreover, there is no need for an additional 

provision requiring the utility to attest that information provided in the course of a rate case is 
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“true and accurate” as that requirement already exists.  In fact, the information that would be 

provided by the affidavit already is covered in large part by the preceding subsections.  Indeed, 

requiring the redundant step of preparing such an affidavit is likely only to cause a utility to incur 

additional unnecessary rate case expense – the exact result the rest of the rule is designed to 

protect against.  Finally, as a matter of law concerning the recovery of attorneys’ fees and costs 

in litigation, the Utility Stakeholders could not find an analogous requirement that an officer or 

other representative of a litigant itself submit an affidavit affirming the litigant believes the 

attorneys’ fees and costs were true and accurate, reasonable, reviewed and paid by the litigant.   

Accordingly, because it would be an unnecessary and duplicative burden on utilities that 

is not required by law, the requirement in Section ___.200(d) of the Draft Rule for a utility 

representative affidavit should not be included in the rate case expense rule produced by this 

proceeding.  

C. Meaning and Recoverability of Costs for Support Staff 
or “Support Costs”  

The phrase “Support costs” appears only once in the Draft Rule.  While the ALJ has 

requested an explanation of what these “Support costs” are, the Draft Rule does not use the term 

“Support costs” as a defined term or noun.  (12/4/2012 Tr. at 38.)  Although the words “Support 

costs” do appear next to each other, the context is that the affidavit provided by the utility 

representative shall affirm that the compensation to be paid to outside attorneys and others is 

“supported by billings or other documentation that … [s]upport costs that were reasonable to 

prepare and litigate the rate case.”  See Draft Rule Section ___.200 (d)(i)(b) (emphasis added).   

Thus, “Support costs” does not need to be a defined term.  Further confusion with regard to the 

use of the phrase here could easily be remedied by inserting the article “the” between “Support” 

and “costs.” 
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The Draft Rule does, however, properly provide for recovery of “Miscellaneous 

Expenses” and fees associated with “Support Staff,” subject to the additional input provided in 

the Utility Joint Comments.2  See Utility Joint Comments at 8.  This is in accordance with the 

body of case law that provides that certain overhead expenses that are fixed costs that are already 

reflected in attorneys’ hourly rates are not recoverable.  See Johnson v. Thomas, 342 Ill. App. 3d 

382, 402 (1st Dist. 2003).  Thus fixed costs such as telephone charges, in-house delivery or 

messenger charges, check processing, newspaper subscriptions, and secretarial assistance are not 

included in the definitions of “Miscellaneous Expenses” or “Support Staff.”  

This body of law also provides that when expenses such as photocopying, binding, and 

mailing are voluminous or costly, they are not considered overhead and should be recoverable 

when they can be directly attributed to a particular client or matter.  See Johnson, 342 Ill. App. 

3d at 402; LG Electronics U.S.A., Inc. v. Whirlpool Corp., No. 08 C 0242, 2011 WL 5008425, at 

*8 (N.D. Ill. Oct. 20, 2011) (Lanham Act case involving complex issues and voluminous exhibits 

used to present evidence to the court).  Moreover, parties are “‘not required to submit a bill of 

costs containing descriptions so detailed as to make it impossible economically to recover 

photocopying costs.  Rather [they are] required to provide the best breakdown obtainable from 

retained records.’”  Engate, Inc. v. Esquire Deposition Servs., LLC, No. 01 C 6204, 2006 WL 

695650, at *5 (N.D. Ill. March 13, 2006) (citation omitted) (case involving voluminous 

discovery and court submissions).  Similarly, this body of law also generally provides that 

paralegal and law clerk fees are often properly recoverable.  See Losurdo Bros. v. Arkin 

Distributing Co., 125 Ill. App. 3d 267, 276 (2d Dist. 1984); Truserve Corp. v. Ernst & Young 

                                                 
2 The Utility Stakeholders note that while the Draft Rule defines “Miscellaneous Expenses,” Staff has not 

used that term, but instead refers to “miscellaneous incidental expenses.”  This should be clarified if and when 
additional changes are made to the Draft Rule. 
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LLP, 376 Ill. App. 3d 218, 226 (1st Dist. 2007); In re Marriage of Ahmad, 198 Ill. App. 3d 15, 

23 (2d Dist. 1990); Singer v. Brookman, 217 Ill. App. 3d 870, 882 (1st Dist. 1991). 

In addition, as discussed in Section I above regarding authority, it is not appropriate to 

use this body of law as a basis to disallow costs legitimately and reasonably incurred by utilities.  

Rate case expenses, including Miscellaneous Expenses and Support Staff, are delivery service 

costs just like any other delivery service costs and there is nothing extraordinary or unique about 

them in the ratemaking context.  The fact that Section 9-229 of the Act requires the Commission 

to make a finding regarding rate case expenses does not isolate those costs and hold them to a 

higher standard for recovery than every other delivery service cost.   

As also discussed above, it is important to remember that this body of law was developed 

for situations involving fee shifting where courts sometimes deem that certain costs are not 

appropriately shifted from one party in a proceeding to another party to that proceeding.  The 

situation here is very different in that utilities are entitled to recover all of their reasonable costs 

of doing business, including all of their reasonable rate case expenses, whether or not state and 

federal courts deem those costs to be appropriate for shifting from one litigant to another.  

Indeed, if the Commission were to disallow rate case expenses such as photocopying and 

paralegal fees because they do not qualify as recoverable attorneys’ fees – applying a standard 

used in inapposite fee shifting cases – the Commission would need to allow for their recovery 

somewhere else, as they would still be just and reasonable delivery service costs.  Dividing rate 

case expense recovery in this manner would unnecessarily complicate the cost recovery process 

and unnecessarily increase the level of effort and expense required to litigate rate cases. 

This is particularly true in the case of participating utilities under EIMA, as those utilities 

are required to file an annual update, which is quite different from a prevailing party in a fee 
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shifting context.  In other words, the statutory framework of EIMA requires utilities to incur rate 

case expenses, including Miscellaneous Expenses and Support Staff expenses, and thus statutory 

recovery of such expenses is expressly provided for – not only by Section 9-229, but more 

importantly by Section 16-108.5(c)(4)(E) of the Act which allows for “recovery of the expenses 

related to the Commission proceeding under this subsection (c) to approve this performance-

based formula rate and initial rates or to subsequent proceedings related to the formula… .”  The 

Commission cannot adopt a rule that disallows costs that a statute requires utilities to incur and 

that a statute specifically provides the utility can recover.  Doing so could exceed the rulemaking 

authority granted to the Commission by the General Assembly and – if successfully challenged – 

could subject the State of Illinois to liability for the costs associated with challenging such rule.  

See 5 ILCS 100/10-55(c) (party successful in invalidating administrative rule by a court for any 

reason is entitled to an award of the reasonable expenses of litigation, including reasonable 

attorney’s fees).    

CONCLUSION 

The Utility Stakeholders request that the foregoing be taken into consideration in the 

preparation of the Draft Rule for publication and that, if deemed necessary, the parties be 

permitted to offer additional comments or revisions relating to the Rule prior to publication.  
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