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INITIAL BRIEF OF THE STAFF OF THE 
ILLINOIS COMMERCE COMMISSION 

 
NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

by and through their undersigned counsel, pursuant to Section 200.800 of the Illinois 

Commerce Commission’s (“Commission”) Rules of Practice (83 Ill. Adm. Code 200.800) 

and the Administrative Law Judge’s December 4, 2012 Ruling, and respectfully submit 

their Initial Brief in the instant proceeding. 

I. Introduction 
 

A. Procedural History 
 

As discussed in more detail below, the Final Order in Docket No. 10-0467, a 

Commonwealth Edison Company rate case, directed a rulemaking be initiated to 

examine the issue of rate case expenses and provide guidance to all parties as to what 

evidence is needed to establish attorney fees and expert witness fees; specifically, how 

to apply Section 9-229 of the Public Utilities Act (“Act’ or “PUA”) in Commission rate 

cases.  (Order, Docket No. 10-0467, May 24, 2011, p. 71; 220 ILCS 9/229)  The 
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Commission initiated this proceeding on November 2, 2011.  (Initiating Order, Docket 

No. 11-0711, November 2, 2011, p. 2)  

The following parties intervened:  Citizens Utility Board (“CUB”), Northern Illinois 

Gas Company d/b/a Nicor Gas (“Nicor”), Ameren Illinois Company d/b/a Ameren Illinois 

(“Ameren”), Commonwealth Edison Company (“ComEd”), Mt. Carmel Public Utility 

Company (“Mt. Carmel”), MidAmerican Energy Company (“MEC”), The Peoples Gas 

Light and Coke Company and North Shore Gas Company (“Peoples/NS”), and the 

People of the State of Illinois (“AG”).  The parties convened regular workshops and 

circulated draft rules over the span of several months. 

Staff filed its proposed Draft Rule (“Draft Rule”) on September 19, 2012.  ComEd, 

Ameren, Nicor, Peoples/NS, Mt. Carmel and MEC (“the Utilities” or “the Stakeholders”) 

jointly filed Initial Comments on October 31, 2012.  Verified Reply Comments were filed 

by Staff and jointly by CUB and the AG on November 28, 2012.  The parties convened 

for a status hearing on December 4, 2012 at which time the Administrative Law Judge 

(“ALJ”) indicated that Initial and Reply Briefs were necessary in order to further address 

the body of law governing attorney’s fees and expert witness fees and other issues, due 

on January 16, 2013 and February 14, 2013 respectively.  (Tr., December 4, 2012, pp. 

41-43)  The ALJ specifically requested the parties brief the following issues:  the 

applicable case law concerning attorneys’ and expert witness fees; affidavit 

requirement, recovery of expenses for utility in-house employees; overhead costs, and 

incidental expenses.  This Initial Brief follows. 

II. Staff Summary and Review of Applicable Case Law Concerning 
Attorney’s and Expert Witness Fees 
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First, Staff would like to acknowledge its appreciation to all the participants at the 

workshop, which in Staff’s view were productive in presenting many wide-ranging 

solutions to contentious issues and certainly succeeded in narrowing issues.  Staff 

would also like to specifically note the ALJ’s invaluable assistance in providing legal 

memoranda and lining up legal experts with vast experience in recovering legal fees.  

Most, if not all, of the practices these speakers discussed were addressed in both 

workshop discussions and in further discussions between Staff and other counsel.  The 

following is a background summary of how Staff developed its proposed Draft Rule 

language.  Of course, the workshop discussions will not be summarized here as they 

are confidential in nature, but Staff wants to make clear that the absence of workshop 

references does not minimize the crucial role those discussions had in shaping Staff’s 

Draft Rule. 

In the Commission’s November 2, 2011 Initiating Order, the Commission noted 

that in a recently-decided ComEd rate case (ComEd Order, ICC Docket No. Docket 10-

0467 (May 24, 2011), one of the contested issues was rate case expense.  The 

Commission noted that rate case expense should be examined in a rulemaking.  

Specifically, the Commission explained that: 

[A] rulemaking could provide guidance for all parties as to what evidence 
is needed to establish attorney fees and expert witness fees. (Order at p. 
71) As noted in the Order, Section 9-229 of the Public Utilities Act now 
requires the Commission to specifically assess the justness and 
reasonableness of the attorney and expert witness fees in rate case 
expense. [220 ILCS 5/9-229] A rulemaking regarding how to apply the 
new law can aid in this regard. 

  
(Initiating Order, Docket No. 11-0711, November 2, 2011, p. 1)  
 
Section 9-229 provides that: 
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Consideration of attorney and expert compensation as an expense. The 
Commission shall specifically assess the justness and reasonableness of 
any amount expended by a public utility to compensate attorneys or 
technical experts to prepare and litigate a general rate case filing. This 
issue shall be expressly addressed in the Commission's final order. 

 
(220 ILCS § 5/9-229) 

 

 Section 9-229 and the Initiating Order were Staff’s starting points in its efforts to 

promulgate a rate case expense rule so that parties and Staff would know beforehand 

what the Commission expected to see in rate cases going forward.  Of course, the 

Commission’s statements addressing rate case expense issues, starting with ComEd 

Docket No. 10-0467 noted above were also instrumental in guiding Staff’s proposed 

rule.  Additionally, Staff relied upon the Illinois Appellate Court’s Order in  People ex. rel. 

Madigan v. Illinois Commerce Comm’n, 2011 IL App (1st) 101776 (1st Dist. 2011) 

(“IAWC Appellate Order”) wherein the Court addressed the requirements of Section 9-

229 on rate case expense.  Although the IAWC Appellate Order did not reach any 

findings on how the Commission should meet the Section 9-229 requirements, other 

than concluding its efforts were insufficient in the underlying rate case, the Appellate 

Court: 

[P]oint[ed] the Commission to other cases involving an award of attorney 
fees, in which the party seeking attorney fees must specify (1) the services 
performed, (2) by whom they were performed, (3) the time expended, and 
(4) the hourly rate charged. Fitzgerald v. Lake Shore Animal Hospital, Inc., 
183 Ill. App. 3d 655, 661 (1989) (citing Kaiser v. MEPC American 
Properties, Inc., 164 Ill. App. 3d 978, 984 (1987)). 
 
IAWC Appellate Order, ¶51. 
 

The Court further explained, quoting from Kaiser v. MEPC American Properties, Inc., 

164 Ill. App. 3d 978, 984 (1987), that:  
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Once presented with these facts, the trial court should consider a variety 
of additional factors such as the skill and standing of the attorneys, the 
nature of the case, the novelty and/or difficulty of the issues and work 
involved, the importance of the matter, the degree of responsibility 
required, the usual and customary charges for comparable services, the 
benefit to the client, and whether there is a reasonable connection 
between the fees and the amount involved in the litigation. 
 
IAWC Appellate Order, ¶51, quoting Kaiser, 164 Ill. App. 3d at 984 
(citations omitted; emphasis added). 
 
As addressed further below, these two quotes from the IAWC Appellate Order 

are at the heart of Staff’s proposed rule.  Staff, in an attempt to make its position 

perfectly clear, will summarize its position on a few fundamental but crucial issues that 

also shaped the proposed rule.   

A. Controlling Or Guiding Case Law 

The IAWC Appellate Order was clear in explaining that it, and the case law it 

referenced, were providing “guidance to the Commission and the parties [on how] to 

comply with section 9-229.”  (IAWC Appellate Order, ¶52.)  The IAWC Appellate Order 

did not find that the cases addressing parties seeking attorney fees were controlling law 

for the Commission in its efforts to abide by the requirements of Section 9-229. The 

body of case law regarding awards of attorney fees is generally not governed by a 

controlling statute, whereas before the Commission, Section 9-229 in fact does govern 

such awards.  Thus, this body of case law should only provide guidance to the 

Commission, as the Appellate Court recognized.   

 This does not mean that the guidance is not valuable or useful; far from it.  In 

fact, as briefly noted above, a cursory review of Staff’s proposed Draft Rule reveals that 

the core of the Draft Rule is based upon the guidance the IAWC Appellate Order 

provided.  The core of Staff’s proposed Rule is subparts 200 and 300.  Subpart 200 
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reflects the guidance the Kaiser case provides as well as Staff’s judgment on the further 

requirements of Section 9-229 (see quoted language above) consistent with its 

experience on numerous rate cases after the enactment of Section 9-229.  Subpart 300 

reflects all of the 4 points the IAWC Appellate Order listed (see quoted language above) 

when it pointed the Commission to the case law addressing the award of attorney fees. 

B. Expert Witness Testimony Requiring Legal Judgment 

 In prior rate cases, parties have sponsored testimony by accountants regarding 

the propriety of legal expenses and whether the utility supplied documents sufficiently 

support the requested rate case expense recovery.  Inherent within this practice, 

however, is a potential problem, which is that accountants are not well situated to offer 

expert opinions on whether a certain legal activity is properly recoverable as rate case 

expense or whether undue costs were incurred in performing that activity.1

 

  In other 

words, when assessing recoverability of expenses under Section 9-229, certain legal 

judgments, such as whether the cost recovery for legal work was necessary considering 

all the circumstances, including the difficulty and novelty of the work performed, are 

often required.  As the U.S. Supreme Court concluded, it is most appropriate for the trier 

of fact (in this situation, the Commission) to make these determinations due its superior 

understanding of the litigation and a desire to prevent its decisions from being 

overruled. Hensley v. Eckerhart, 461 U.S. 424, 433 (1983).   

C. Privileged or Confidential Communications 

                                                 
1  Lay witnesses can identify potential issues in testimony and counsel can further address these 
issues in arguments made in briefs.  However, counsel are generally expected to avoid providing 
testimony in proceedings in which they are acting as an advocate, with very limited exceptions.  Ill. S.Ct. 
RPC 3.7. 
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 The recovery of confidential and particularly privileged communications also 

renders the decision-making process more difficult.  On the one hand, the requirements 

of the PUA demand that the Commission properly assess the recovery of amounts 

incurred by the utility in preparation and litigation of a rate case.  When certain 

communications and/or bills and invoices are submitted entirely redacted, it is difficult to 

assess the propriety of these.  On the other hand, the Commission is, at least initially, 

required to respect a privilege asserted by a utility, although the Commission is free to 

review such designations on its own motion.  Likewise, parties, however, can and does 

challenge such asserted privileges.   

 Staff concludes that the only viable method for addressing confidential and 

privileged communications is on a case-by-case basis, as it is currently done.  

Presumably, and it often currently plays out this way, the utility will be incented enough 

to provide Staff (and other parties if need be) enough information to make an informed 

judgment that such communication was indeed privileged and could be properly 

recovered as rate case expense.  This method, however, is not without intrinsic 

problems.  The largest problem of working these issues out on a case-by-case basis is 

the short time period during which rate cases must be adjudicated.  These 

communications first generally come to light in the discovery process and often take up 

an undue amount of time and effort to resolve, including but not limited to motion 

practice if needed.  Nonetheless, Staff has not come up with a viable alternative, nor 

has any other party, to Staff’s knowledge.  Thus, Staff would suggest that parties to rate 

proceedings continue to address such communications in the manner described above. 
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III. Affidavit Requirement 
 

Section ___.200(d) of Staff’s Draft Rule requires an affidavit from a utility 

representative making affirmations on the part of the utility relating to the compensation 

paid and sought to be recovered as rate case expense. Although the stakeholders 

argue that these rate case expenses are already subject to a great level of scrutiny 

(Utilities Initial Comments at 12-13), there is nothing in the rule to specifically hold a 

utility representative accountable for reviewing those expenses.  Although many readers 

of this provision may be reminded of the Sarbanes-Oxley Act corporate officer 

verification requirements (15 U.S.C.A. § 7241(a)(1)-(3)), it is actually a modest shadow 

of the Security and Exchange Commission requirements.  See, e.g., Howard v. Everex 

Systems, Inc. 228 F.3d 1057 (9th Cir. 2000) (a corporate officer who signs a 

Commission filing containing representations "makes" the statement in the filing and 

can be liable as a primary violator of Section 10(b) of the Securities and Exchange Act).   

As Staff explained in its Reply Comments, Staff’s proposed language served 

merely as an extra layer of review both to encourage outside attorneys, outside 

technical experts and their support staff to submit bills that accurately reflect the 

services rendered and to ensure that the utilities are only requesting recovery of costs 

which were reasonably and prudently incurred. (Staff Reply Comments at 5)  There is 

nothing unduly burdensome about Staff’s proposal.  Nonetheless, as Staff suggested in 

its Reply Comments, in an effort to eliminate contested issues, Staff has modified the 

language in its attached proposed rule in Section ___.200(d) to reflect the Utilities’ 

proposed Alternative No. 2 and 2A, in their Appendix A.  (Id.)  Finally, it is worth noting 
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that requiring a utility officer or someone with authority to make affirmations on behalf of 

the utility is not a new or novel requirement.  For example, the General Assembly has 

required such affidavits in Section 8-104 of the PUA (220 ILCS 5/8-104) and Section 

5/2-202(e) 220 ILCS 5/2-202(e)) and the Commission already has such requirements in 

its rules.  See e.g., Part 420 (83 Ill Admin Code § 240.20).   

IV. Recovery of Expenses for Utility In-House Employees 
 

Staff’s Draft Rule includes several sections which address procedures for internal 

utility employees that seek recovery for rate case expense.  Specifically, the Draft Rule 

defines “Employees of the Utility or any of its Affiliates Compensation” as: 

Costs subject to the Commission’s specific assessment as to justness and 
reasonableness shall include the following costs for which the Utility seeks 
recovery as part of rate case expense in a rate case filing:  

1. Salary expenses for employees for services(s) rendered.  

2. Expenses for payroll taxes and benefits for employees for 
service(s) provided, however, that the recovery of incentive 
compensation costs shall be consistent with the Utility’s recovery of 
non-rate case expense incentive compensation costs.  
 

(Staff Draft Rule, September 19, 2012 at 1)  In addition, Sections ___.200, .300, and 

.400 all address requirements of these employees. Staff added this language in 

response to a recent Commission Order and Rehearing Order in Docket Nos. 11-0561 

Cons., a Utilities, Inc. rate case where the bulk of the utilities’ rate case expenses were 

internal labor costs.  Therefore, the utilities wished to recover under Section 9-229 the 

rate case expenses submitted by those internal employees.  (Order, Docket Nos. 11-

0561 Cons., May 22, 2012 at 19)  The propriety of including these labor costs as rate 

case expense was not discussed in the docket.  However, the Commission’s analysis 

noted: 
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If a utility seeks to avail itself of Section 9-229 of the Act and recover 
its rate case expenses from ratepayers, it is axiomatic that it must 
provide the Commission with sufficient detail regarding what actual 
expenses were incurred, by whom, for what purpose, and why such 
expenses were necessary. Absent such detail, it is impossible for the 
Commission to make an informed determination regarding the justness 
and reasonableness of recovering such expenses from ratepayers. 
Expenses sought for recovery under Section 9-229 are not standard utility 
operating expenses; the Appellate Court has made clear that they must be 
treated akin to how a reviewing court would analyze a standard attorney 
fee petition, and the Commission analyzes them accordingly.    

 
(Order, Docket Nos. 11-0561 Cons., May 22, 2012 at 19) (emphasis added)   
 

Section 9-229 states that the Commission “shall specifically assess any amount 

expended by a public utility to compensate attorneys or technical experts to 

prepare and litigate a general rate case filing.”  (220 ILCS 5/9-229)  The statute does 

not require that the attorneys or technical experts in question be “outside” the utility’s 

employee roster or payroll.  Certainly if in-house technical experts are being used to 

prepare and litigate a rate case, those expenses qualify under Section 9-229.  Because 

the Commission used this standard to evaluate the bills and expenses of the Utilities, 

Inc. technical experts, Staff included a provision in its Draft Rule language which 

ensured that utility technical experts would be required to provide the documentation 

listed in Sections ___.200, .300 and .400 of the Draft Rule.  The plain language of 

Section 9-229 does not limit “attorneys” or “technical experts” to “attorneys” or technical 

experts not on the utility’s payroll.”  The cardinal rule of statutory construction is to 

ascertain and give effect to the intent of the legislature.  (Divane v. Smith, 332 Ill.App.3d 

548, 553, (1st Dist. 2002)  The first step is to look at the plain meaning of the words of 

the statute and to construe them in their context.  (In re Application for Tax Deed, 311 
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Ill.App.3d 440, 443, (5th Dist. 2000))  If possible, a statute should be construed so that 

no part is rendered inoperative, superfluous or meaningless.  (Id., 723 N.E.2d at 1189) 

 Further, an examination of the case law surrounding rate case expenses does 

not appear to limit Section 9-229 to outside counsel or technical experts.  In the IAWC 

Appellate Order, the Court stated:  

While we make no finding as to the amount of attorney and expert fees 
requested, we point the Commission to other cases involving an award of 
attorney fees, in which the party seeking attorney fees must specify (1) the 
services performed, (2) by whom they were performed, (3) the time 
expended, and (4) the hourly rate charged. 

 
(Fitzgerald v. Lake Shore Animal Hospital, Inc., 183 Ill. App. 3d 655, 661 
(1989) (citing Kaiser v. MEPC American Properties, Inc., 164 Ill. App. 3d 
978, 984 (1987)). 

   
There is nothing in the IAWC Appellate Order which limits experts or attorneys to those 

employed outside of the utility in any way.  Therefore, Staff strongly urges the 

Commission to retain the language in Staff’s Draft Rule that mandates the same 

requirements from in-house experts and counsel that wish to recover 9-229 expenses 

from ratepayers. 

V. Overhead Costs 
 

In 2009, after the Commission entered its' Order in Docket No. 07-05662, the 

General Assembly amended the Act to require the Commission to closely review rate 

case expense.3

                                                 
2 Commonwealth Edison’s 2007 Proposed General Increase In Electric Rates 

  Part and parcel of that review is a mandate that the Commission 

“specifically assess the justness and reasonableness of any amount expended by a 

public utility to compensate attorneys or technical experts to prepare and litigate a 

3 Effective July 10, 2009. 
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general rate case filing.” 220 ILCS 5/9-229 (emphasis added)  The Initiating Order in 

this proceeding, however, states that Section 9-229 requires a specific assessment of 

the attorney and expert witness fees.  Initiating Order, Docket No. 11-0711, November 

2, 2011, p. 1) (emphasis added)  In an effort to comply with the directives contained in 

both the language of the statute itself, as well as the Initiating Order, Staff provided in its 

Draft Rule suggested language for all expenses, rather than a traditional per hour or flat 

fee that might be charged by an attorney or expert witness.   

Accordingly, Section ___.100, Definitions, of the Staff Draft Rule, provides the 

following definitions for “Miscellaneous Expenses” and “Support Staff”: 

“Miscellaneous Expenses” means expense billed by an Outside Attorney, 
Outside Technical Expert, or other appropriate party for costs including, but not 
limited to, travel, travel-related meals, lodging and photocopying.  

 
“Support Staff” means administrative personnel performing functions under the 
direction and supervision of Outside Attorneys or Outside Technical Experts in 
connection with a rate case filing subject to this Part, such as paralegals, legal 
assistants or other non-attorney/non-technical expert staff whose time is billed to 
the Utility in connection with a rate case filing. 

 

Such definitions would apply in situations where properly recoverable expenses are not 

included within the attorney or expert witness’ hourly rate or fee.  The category of 

miscellaneous expenses should, however, be limited to those expenses “specially 

incurred to third parties specifically in furtherance of a particular cause of action.”  

Johnson v. Thomas, 342 Ill.App.3d 382, 402-403 (1st Dist. 2003).  The pertinent case 

law that applies to attorney and expert witness fees makes very clear that, generally, 

overhead is not a recoverable expense.  Id. at 401. 

A. Miscellaneous Expenses 
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Overhead expenses have been described as “expenses that an attorney 

regularly incurs, regardless of specific litigation, including telephone charges, in-house 

delivery charges, in-house photocopying, check processing, newspaper subscriptions, 

and in-house paralegal and secretarial assistance.”  Johnson. (citing Harris Trust & 

Savings Bank v. American National Bank & Trust Co. of Chicago, 230 Ill.App.3d 591, 

599 (1992); Kaiser v. MEPC American Properties, Inc., 164 Ill.App.3d 978, 989 (1987)).  

The Johnson court reasoned that because overhead refers to fixed expenses, the cost 

should already be reflected in an attorney or expert’s hourly rate and thus, such costs 

should not be apportioned to any single cause of action so as to constitute an additional 

charge.  (Id., at 402)  Illinois courts have also found that the cost of copies made solely 

for the attorneys’ convenience is not recoverable.  (American Safety Casualty Insurance 

Company v. City of Waukegan, 2011 WL 6437535, *8 (N.D. Ill. 2011) (citing Kulumani v. 

Blue Cross Blue Shield Ass’n, 224 F.3d 681, 685 (7th Cir. 2000))  This rule, however, 

does not bar recovery for any copies, just excessive copies and, again, those made only 

for the attorney’s for convenience.  (Id.)   

The definition of overhead is limited, however, and does not include charges for 

expenses specially incurred to third parties specifically in furtherance of a particular 

cause of action.  (Johnson, 342 Ill.App.3d at 402-404)  Rather, the courts consider such 

services for which special payment is made to third parties as independently 

recoverable costs of litigation.  Examples of items that may be included within these 

charges are: (1) expenses for expert witnesses, which are clearly recoverable under 

Section 9-229 of the Act; (2) special process servers; (3) depositions; (4) court 

reporters; (5) filing fees; (6) computerized research; and (7) outside messenger 
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services.  (Id.)  Minimal out of pocket expenses paid to third parties, such as telephone 

charges, postage and copying should be treated as overhead, generally, unless such 

expenses are extraordinary in terms of volume and cost.4

 Given the current state of the law in Illinois, Staff suggests that the definition of 

properly recoverable “Miscellaneous Expenses,” be limited to charges for expenses 

specially incurred to third parties specifically in furtherance of the rate case at issue.  

Minimal out of pocket expenses paid to third parties shall not be included in this 

definition, unless they are extraordinary in terms of volume and cost.  Thus, Staff 

suggests the following edit to the Draft Rule: 

  (Id., citing Losurdo Brothers 

v. Arkin Distributing Co. 125 Ill.App.3d 267, 276 (1984)  It should also be noted, as a 

strict rule, that all costs incurred solely for the convenience of the prevailing party are 

not recoverable.  (Trading Technologies International Inc. v. eSpeed, Inc., 750 

F.Supp.2d 962, 969 (N.D. Ill. 2010)) 

“Miscellaneous Expenses” means expense billed by an Outside Attorney, 
Outside Technical Expert, or other appropriate party to a third party for 
costs including, but not limited to, travel, travel-related meals, lodging and 
photocopying if such costs were specially incurred in furtherance of the 
rate case at issue.  Minimal expenses including but not limited to 
telephone charges, postage and copying may only be recovered if they 
are extraordinary in terms of volume and cost. 

 
(Draft Rule, ___.100 Definitions) 

B. Support Staff 
 

In addition to prohibiting the recovery of overhead expenses which are not 

specially incurred in furtherance of the case at issue, costs incurred for support staff 

services may or may not be recovered under the relevant case law, depending upon the 

                                                 
4 The court provides class action suits as a case in which copying and service fees would be 
extraordinary; however, it should be noted that class action suits are not permitted at the Illinois 
Commerce Commission. 
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type of service provided and the qualifications of the individual it was provided by.  

Generally, the cost of a law firm employee is considered to be overhead cost, defrayed 

by attorneys out of the proceeds from their fees and not separately reimbursable.  

(Johnson, 342 Ill.App.3d at 404)  However, the majority of federal courts have rejected 

the notion that the cost of providing paralegal-law clerk services, or senior law student 

services, should be treated as non-reimbursable overhead expense, (Merch. Nat. Bank 

of Chicago v. Scanlon, 86 Ill. App. 3d 719, 726-28 (1980)), and have been held to be 

separately compensable as costs of necessary legal services.  (TruServ Corp. v. Ernst 

& Young, LLP, 376 Ill.App.3d 218, 226 (1st Dist. 2007))  The Illinois Supreme Court has 

similarly considered the work performed by law clerks to be among the services for 

which an attorney may recover costs.  (Fiorito v. Jones, 72 Ill.2d 73, 83 (1978))  Unlike 

the work of secretaries and other supporting personnel, the work of senior law students 

is, in many instances, work of a kind necessary to the prosecution of the litigation which 

will, or ought to be performed, if not by them, by attorneys.  (Scanlon, 86 Ill. App. 3d at 

727)   

 In Scanlon, the court found that an award of attorneys fees correctly included the 

cost of the services of a certified senior law student.   In allowing such fees to be 

recovered the court cited to (People v. Atkinson, 50 Ill.App.3d 860, 867 (2nd Dist. 1977) 

which reasoned: 

“Under contemporary circumstances it seems unrealistic to require that work 
which requires somewhat less expertise and experience must be personally 
performed by appointed counsel in order to be compensated. It would appear 
that certain delegated work in a case, always remaining the responsibility of 
appointed counsel and done under his supervision, when found to be economic 
and necessary should be compensated in some manner.” 
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Because the senior law student’s services were those which would have otherwise been 

performed by the attorneys, they were recoverable.  (Id.)  This same reasoning holds 

true particularly in today’s economy, where clients carefully review attorney hours and 

rates and are much less likely to pay an experienced attorney’s rate for work that could 

be delegated to an associate, a law clerk or a paralegal.   

 In Todd W. Musburger, Ltd. v. Meier, 394 Ill.App.3d 781 (1st Dist. 2009) a radio 

talk show host appealed a circuit court judgment which awarded a law firm costs for a 

non-attorney’s work.  The appellate court held that the cost of the non-attorney’s 

services were not reflected in the attorney’s fees, and that because the work was 

necessary for the representation of the client, could not be performed by other Staff 

employees and would otherwise have been performed by the attorney, that the services 

were separately recompensable to the law firm.  (Id., at 805) 

 Of course, even if the court determines that expenses for support staff are 

properly recoverable, the party requesting recovery must still provide adequate proof 

and detail of the nature of that work to determine whether the costs were reasonable 

and necessary. See Losurdo, 125 Ill.App.3d at 276; Johnson 342 Ill.App.3d at 404. 

Given the current state of the law in Illinois, Staff would suggest that the word 

“administrative” be deleted from the definition of “Support Staff” to prevent the proposed 

recovery of costs for services by administrative personnel other than those specifically 

listed in the rule.  Thus, Staff suggests the following edits to the Proposed Rule: 

“Support Staff” means administrative personnel performing functions 
under the direction and supervision of Outside Attorneys or Outside 
Technical Experts in connection with a rate case filing subject to this Part, 
such as paralegals, legal assistants or other non-attorney/non-technical 
expert staff whose time is billed to the Utility in connection with a rate case 
filing. 
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(Staff Draft Rule, ____.100 Definitions) 

VI. Incremental Expenses 
 

The Utilities proposed in their Initial Comments to Staff’s Draft Rule that 

subparagraph (b) of Section ___.20 should include the word “incremental” to clarify that 

“amounts paid to utility or affiliate employees that the utility seeks to recover as rate 

case expense must be related to those employees’ preparation or litigation of a rate 

case filing.”  (Utilities Initial Comments, p. 7)  As Staff noted in its Verified Reply 

Comments, this edit is improper for consistency’s sake.  (Staff Reply Comments at 3-4)  

Utilities do not uniformly present compensation of utility employees (or affiliates).  Some 

utilities include employee compensation, some include only incremental test year 

expense (normal level of compensation included as an operating expense) and some 

do not include any employee compensation expense as rate case expense.  A more 

consistent approach should be applied in this Draft Rule.   

The use of the word “incremental” would improperly limit the scope of this rule.  

Section 9-229 directs the Commission to assess the just and reasonableness of 100% 

of a utility’s rate case expense.  As Staff defines the word, “incremental” means 

something less than 100%.  Thus, Staff would argue that this change should not be 

adopted.  Staff would note that the Company’s addition of the word “incremental” in 

Section ___.100 Definitions, “Miscellaneous Expenses” should also be removed for the 

same reasons. 

VII. Conclusion 
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For the reasons set forth above Staff respectfully requests that the Commission's 

Final Order in the instant proceeding reflect Staff's recommendations consistent with 

this Initial Brief and its Draft Rule.  

  Respectfully submitted, 

       __________________________ 

JESSICA L. CARDONI 
MICHAEL J. LANNON 
NICOLE T. LUCKEY 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle, Ste. C-800 
Chicago, IL   60601 
Phone:  (312) 793-2877 
Fax:      (312) 793-1556 
jcardoni@icc.illinois.gov 
mlannon@icc.illinois.gov 

         nluckey@icc.illinois.gov 
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