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 1 

Q. Please state your name and business address. 1 

A. My name is David J. Effron.  My business address is 12 Pond Path, North Hampton, 2 

New Hampshire, 03862. 3 

 4 

Q. Have you previously submitted testimony in this docket? 5 

A. Yes.  I submitted direct testimony on November 20, 2012, marked as AG Exhibit 2.0.  6 

My qualifications and experience are included with my direct testimony. 7 

 8 

Q. What is the purpose of your rebuttal testimony? 9 

A. In this rebuttal testimony, I respond to the rebuttal testimony of North Shore Gas 10 

Company (“North Shore” or “NS”) and The Peoples Gas Light and Coke Company 11 

(“Peoples Gas” or “PGL”) witnesses, Schott, Hengtgen, and Stabile. (Collectively, 12 

North Shore and Peoples Gas are referred to as the “Companies.”)  I also update certain 13 

of my proposed adjustments to rate base based on the receipt of later information since 14 

the preparation of my direct testimony and on my responses to the Company’s rebuttal 15 

testimony, as contained herein.  16 

 17 

Average Rate Base 18 

Q. In his rebuttal testimony, Mr. Schott states that your proposal to use an average 19 

test year rate base, rather than an end-of-test year rate base, reduces the Peoples 20 

Gas rate base by $151,958,000 and the North Shore rate base by $11,083,000 (NS-21 

PGL Ex. 22.0, at 5:92-96.  Is this accurate? 22 
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A. No.  The adjustments in my direct testimony to reflect an average rate reduced the 23 

Peoples Gas rate base by $86,798,000 and the North Shore rate base by $5,974,000.  24 

The numbers cited by Mr. Schott are reductions to plant, not rate base.  Mr. Schott 25 

neglected to recognize that the reductions to the plant balances are partially offset by 26 

reductions to accumulated depreciation and accumulated deferred income taxes 27 

(“ADIT”). 28 

 29 

Q. Both Mr. Schott and Mr. Hengtgen justify the use of a year end rate base in this 30 

case on the grounds that the rates will not go into effect until July 2013 although 31 

the future test year begins in January 2013.  Has the Commission previously 32 

addressed whether the use of a year end rate base would be appropriate in similar 33 

circumstances? 34 

A. Yes.  In his direct testimony, Staff Witness Kahle noted that in Docket No. 04-0779, 35 

Northern Illinois Gas Company (“Nicor”) proposed a future test year with a year-end 36 

rate base, but that the Commission rejected this approach, finding that an average rate 37 

base “better matches the level of rate base during the test year with the revenues and 38 

expenses during the test year.”  (Staff Exhibit 2.0, at 7-8:139-164)  Nicor filed that 39 

case in November 2004, with a future test year consisting of the twelve months 40 

ending December 31, 2005 and the rates set to go into effect in October 2005.  In 41 

other words, in Docket No. 04-0779, the new rates did not go into effect until 42 

approximately ten months after the beginning of the future test year.  Yet the 43 

Commission found that an average rate base was appropriate (while use of a year-end 44 
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rate was not) in those circumstances.  If the use of an average rate base was 45 

appropriate in Docket No. 04-0779, it is certainly appropriate in the present case. 46 

 47 

Retirement Benefits - Net 48 

Q. Have you updated you adjustment to the Retirement Benefits – Net based on the 49 

rebuttal testimony of Mr. Hengtgen? 50 

A. Yes.  My summary of adjustments to rate base in this rebuttal testimony reflects the 51 

updates addressed in the Companies’ rebuttal testimony.  Again, my adjustments are 52 

based on the average 2013 test year balances. 53 

 54 

Budget Plan Balances 55 

Q. Did the Companies respond to your proposed adjustments to the calculation of the 56 

budget plan balances included in the determination of the 2013 test year rate 57 

bases? 58 

A. Yes.  Mr. Hengtgen stated that he disagreed with my proposed adjustments.  However, 59 

he re-computed the two-year averages used by the Companies as a basis for the 60 

projected test year balances by incorporating actual data for the available months of 61 

2012 into the two year average. 62 

 63 

Q. Is the method of re-computation proposed by Mr. Hengtgen in his rebuttal 64 

testimony unreasonable? 65 

A. No.  It appears to be consistent with the method used by the Companies in previous 66 

cases.  However, more recent information has become available since Mr. Hengtgen 67 
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presented his rebuttal.   The calculation of the two-year averages should be updated to 68 

incorporate the more recent information.  I have reflected the more recently available 69 

information on my Schedules DJE-1.1N and DJE-1.1P.  The incorporation of this 70 

more recent data reduces the North Shore rate base by $125,000 and the Peoples Gas 71 

rate base by $283,000 from the positions in their rebuttal testimony. 72 

 73 

Repair Allowance 74 

Q. In determining the test year balance of accumulated deferred income taxes 75 

(“ADIT”), did Peoples Gas modify its assumptions as to how the AMRP costs 76 

would be treated for income tax purposes? 77 

A. Yes.   In its direct case filed July 31, 2012, Peoples Gas assumed approximately 40% 78 

of its AMRP expenditures would be currently deductible as repairs for income tax 79 

purposes (response to AG Data Request PGL-15.12).  As explained by Mr. Stabile at 80 

pages 17-20 of his rebuttal testimony, filed December 18, 2012, Peoples Gas now 81 

assumes that none of the AMRP expenditures are currently deductible as repairs for 82 

income tax purposes.  This modification decreased the year end balance of ADIT by 83 

$47.2 million and increased the year-end rate base accordingly.  The effect of this 84 

change increases the average test year rate base by $32.3 million. 85 

 86 

Q. What is Peoples Gas’ explanation for the change in its treatment of AMRP costs 87 

for income tax purposes? 88 

A. In September 2011, the Internal Revenue Service issued Revenue Procedure 2011-43, 89 

which addressed what expenditures by electric transmission and distribution utilities 90 
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would qualify as repairs for income tax purposes.  While the IRS has not issued a 91 

similar Revenue Procedure for gas distribution companies, it appears that it was the 92 

position of Peoples Gas at the time of its direct testimony that based on Revenue 93 

Procedure 2011-43, it was reasonable to assume that approximately 40% of the 94 

AMRP costs would qualify as tax repairs.  However, according to the response to AG 95 

Data Request PGL-15.08, the “understanding of how various terms contained in 96 

2011-43 should be interpreted has evolved” since PGL filed its direct case on July 31, 97 

2012. 98 

 99 

Q. Has Peoples Gas cited any specific event that would cause such a change in the 100 

treatment of AMRP costs for income tax purposes? 101 

A. No.   In response to AG Data Request PGL-15.09, Peoples Gas described what it 102 

believed to be the “most significant” changes in circumstances between July 31, 2012 103 

and November 18, 2012.  The first such circumstance was the issuance of Revenue 104 

Procedure 2012-39 (“2012-39”) on September 4, 2012, which delayed the 105 

implementation date for 2011-43 by one year.  However, it is my understanding that 106 

2012-39 delayed implementation of certain limitations in 2011-43, and did not 107 

impose any specific new restrictions on expenditures that would qualify as tax 108 

repairs.  That is, 2012-39 does not appear to contain any new provisions that would 109 

prohibit AMRP expenditures from qualifying as tax repairs.  Peoples Gas has not 110 

explained why 2012-39 would cause it to believe expenditures that it previously 111 

believed would qualify as tax repairs would no longer qualify. 112 
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  Peoples Gas also cited the “evolution of the public record in the instant case 113 

from July 31, 2012 to the present” related to the AMRP as a changed circumstance.  114 

There is nothing in the public record of the present case that has changed the basic 115 

nature of the AMRP, and Peoples Gas has cited no specific changes in the AMRP that 116 

would now cause the AMRP expenditures to not qualify as tax repairs, whereas they 117 

had previously qualified. 118 

  Finally, Peoples Gas stated that Treasury and the IRS have yet to release 119 

guidance providing the gas transmission and distribution industry (“Gas T&D”) with 120 

a safe harbor method of accounting for tax repairs.  While Peoples Gas may have 121 

anticipated that guidance would have been issued by now, the fact that it has not been 122 

is not a change in facts or circumstances. 123 

 124 

Q. Mr. Stabile also noted in his rebuttal testimony that “during 2012, as electric 125 

T&D companies attempted to apply the safe harbor method, issues arose leaving 126 

a great deal of uncertainty as to whether the safe harbor guidance should be 127 

applied to certain projects allowing for a repair deduction.”  NS-PGL Ex. 30.0, 128 

at 18:437-439.  Did Peoples Gas provide further identification of the “issues” 129 

that arose in 2012? 130 

A. Yes.  In response to AG Data Request PGL-15.11, Peoples Gas described the issues 131 

that arose in 2012.  Several of these issues arose prior to July 31, 2012 and would 132 

have been known to Peoples Gas at the time of the filing of its direct case.  I’ll not 133 

address each of the other “issues” that arose after July 31, 2012, as I don’t believe any 134 

of them represent material changes to the extent to which AMRP expenditures qualify 135 
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as tax repairs.  For example, one of the “issues” cited in the response is the receipt of 136 

direct testimony of Staff and intervenors in the present case in November 2012.  I 137 

can’t see how this would affect the deductibility of AMRP costs as tax repairs.  138 

However, certain of the “issues” identified by Peoples Gas require a response. 139 

   In September 2012, Integrys (the parent of Peoples Gas) filed its 2011 tax 140 

return implementing 2011-43.  In other words, whatever uncertainty arose during 141 

2012 concerning Revenue Procedure 2011-43, such uncertainty did not prevent the 142 

Integrys subsidiaries, apparently including Peoples Gas, from relying on 2011-43 (as 143 

Peoples Gas had done in its direct testimony) in its 2011 federal income tax return. 144 

  Another “issue” according to Peoples Gas was that in October 2012 “IBS Tax 145 

reviewed the Utilities’ testimony related to estimates of capital expenditures related to 146 

gas main replacements. Subsequent to that review, multiple data requests by Staff and 147 

intervenors were made seeking specifics related to the Utilities’ estimated AMRP 148 

expenditures. Based on this analysis, IBS Tax started looking at how AMRP would 149 

be viewed.”  Given the size of the AMRP program and given the length of time that 150 

the program has been either under consideration or in place, it is difficult to 151 

understand how IBS Tax would not start looking at how AMRP would be viewed 152 

until October 2012.  This “issue” is not a plausible excuse for the change in the 153 

treatment of AMRP costs.  154 

 155 

Q. Mr. Stabile explains that the Companies now believe that AMRP projects would 156 

be potentially exposed to two exceptions to the safe harbor under Revenue 157 

Procedure 2011-43.  Are those exceptions new? 158 
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A. No.  The two exceptions cited by Mr. Stabile are per se capital expenditures 159 

(expenditures that cannot be treated as tax repairs under any circumstances) and the 160 

aggregation rule (how expenditures must be aggregated to determine if together they 161 

are more than 10% of a unit of property, in which case they would not qualify as a tax 162 

repair).  Both of these exceptions were in Revenue Procedure 2011-43, which was 163 

issued in September 2011 - prior to the filing of Peoples Gas’ direct testimony in the 164 

present case and prior to the filing of its 2012 federal income tax return.  The two 165 

exceptions to the safe harbor are not new. 166 

 167 

Q. Do all other gas distribution utilities share the uncertainties described by Peoples 168 

Gas to the extent that they are willing to abandon the income tax deductions for 169 

repair allowances? 170 

A. No.  In response to AG Data Request 15.08, Peoples Gas noted that “many regulated 171 

gas distribution companies still have not filed tax accounting method changes for tax 172 

repairs or overheads” going on to say that “Based on recent Edison Electric Institute 173 

(“EEI”)/AGA tax committee meetings, less than 65% of the utilities have filed 174 

method changes for tax repairs.”  I interpret this to mean that more than 60% of the 175 

utilities have filed method changes for tax repairs. 176 

  In my own personal experience, The Narragansett Electric Company, d/b/a 177 

National Grid, presently has in place a Gas Infrastructure, Safety and Reliability 178 

(“ISR”) Plan in Rhode Island.  Like the AMRP, the ISR Plan in Rhode Island entails 179 

the replacement of aged gas mains on an accelerated basis.  In establishing the 180 

revenue requirement for capital investments for the twelve months ending March 31, 181 
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2014, National Grid assumed that 48.33% of plant additions in that period will 182 

qualify as tax repairs. 183 

 184 

Q. What would the effect be of recognizing the repair allowance deduction in 2012 185 

and 2013, as Peoples Gas did in its direct case? 186 

A. The effect would be to increase the average balance of 2013 test year ADIT by 187 

$32,347,000 and reduce the average test year rate base accordingly.  (This is prior to 188 

considering the effect of any adjustment to test year plant in service and 2013 bonus 189 

depreciation, which I address in the following sections.)   The premises for the change 190 

in treatment of the AMRP cost by Peoples Gas appear to be quite thin.  At the time of 191 

their direct testimony, some of the 2012 and 2013 AMRP plant costs were treated as 192 

tax repairs; at the time of rebuttal testimony, it was assumed none of those costs 193 

would qualify as tax repairs.  Peoples Gas has not established that the assumptions in 194 

its rebuttal testimony are more valid than the treatment adopted in its direct 195 

testimony.  Unless Peoples Gas can better substantiate why the tax treatment of the 196 

AMRP costs in its direct testimony was inappropriate, the determination of the test 197 

year balance of ADIT and rate base should continue to reflect that treatment. 198 

 199 

Construction Work in Progress 200 

Q. Did the Companies respond to your direct testimony regarding the plant in service 201 

included in the test year rate base by People Gas? 202 

A. Yes.  In my direct testimony, I noted that it appeared that the AMRP plant was not 203 

being placed in service on the schedule contemplated by Peoples Gas and that the test 204 
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year rate base should not include large balances of construction work in progress 205 

(“CWIP”) that are not being used to provide service.  I did not propose any adjustment 206 

to rate base at that time, but reserved the right to do so based on the analysis of 207 

additional information.  Mr. Hengtgen responded to this testimony, asserting that I 208 

“made several misleading statements related to CWIP.”  NS-PGL Ex. 27.0, at 33:716-209 

718. 210 

   211 

Q. Has Mr. Hengtgen cited anything in your direct testimony on plant in service and 212 

CWIP that was actually misleading? 213 

A. No.  Mr. Hengtgen cites three statements in my direct testimony regarding CWIP that 214 

he claims were misleading.  The first statement was that “Plant included in CWIP is, 215 

as the title implies, under construction and is not used in providing service to 216 

customers.”  There is nothing misleading about this statement.  CWIP, by definition, is 217 

not in service and Mr. Hengtgen does not assert otherwise.  He apparently believes my 218 

testimony was misleading because I did not explicitly state that amounts go into and 219 

out of CWIP and into plant in service each and every month.  NS-PGL Ex. 27.0, at 220 

34:733-734.  Obviously, balances included in CWIP will eventually be cleared to 221 

plant in service, and I do not believe that my not stating the obvious was in any way 222 

misleading. 223 

  The second supposedly misleading statement was that there was $86.3 million 224 

of AMRP plant included in CWIP as of September 30, 2012.  This amount was 225 

provided by Peoples Gas in response to data requests, which I cited as a source in my 226 

testimony.  It turns out that the amount provided by Peoples Gas was incorrect and that 227 
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the actual balance of AMRP plant included in CWIP as of September 30, 2012 was 228 

$95.9 million.  To characterize my reliance on a number provided by Peoples Gas as 229 

“misleading” is, well, misleading. 230 

  The third supposedly misleading statement was that the test year rate base 231 

should not include large balances of CWIP that are not being used to provide service.  232 

This is clearly a statement of opinion, and as that statement reflects my opinion, it is not 233 

misleading.  Mr. Hengtgen states that the Commission has the authority to include 234 

CWIP in rate base, but this authority offers no guidance as to the extent that CWIP 235 

should or should not be included in rate base, as the Commission also has the authority 236 

to exclude CWIP from rate base. 237 

 238 

Q. Based on your analysis of further information, are you now proposing to adjust 239 

the plant in service included in the Peoples Gas test year rate base? 240 

A. Yes.  In response to AG Data Request PGL-14.07, Peoples Gas provided the balance 241 

of AMRP plant included in CWIP by month in 2012.  Referring to this response, it 242 

can be seen that there has been a substantial balance of AMRP plant in CWIP in each 243 

month in 2012 through November.  The balance increased from $20.0 million in 244 

January to $100.7 million in August and then decreased to [*** REDACTED ***] as 245 

of November.  Based on the response to AG Data Request PGL-14.05, the budgeted 246 

level of AMRP plant in CWIP as of November 2012 was zero.  This means that [*** 247 

REDACTED ***] of AMRP plant that the Company had budgeted to be in service as 248 

of November 30, 2012 was still in CWIP, and was not, in fact, in service as of that 249 
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date.  Clearly, the AMRP plant is not going into service on the schedule anticipated 250 

by Peoples Gas. 251 

  Mr. Hengtgen may well be correct that the balance at September 30, 2012 will 252 

likely be cleared to plant in service in 2013.  However, Peoples Gas is also 253 

forecasting $220,750,000 of spending on AMRP plant in 2013.  The forecasted 2013 254 

year end balance of CWIP is $182,000 (NS-PGL Ex. 19.2P, Schedule B-5, Page 2).  255 

Thus, for the purpose of determining its test year rate base, Peoples Gas is implicitly 256 

assuming that substantially all spending on AMRP plant will be complete and in 257 

service in the 2013 test year.  This assumption is not realistic. 258 

  In response to AG Data Request PGL 14.08, Peoples Gas stated that “It is 259 

expected that the [AMRP] projects in CWIP between January and August 2013 will 260 

be in service by December 2013 or early 2014.”  Thus, it appears that even some of 261 

the AMRP projects commenced in the first eight months of 2013 will not be going 262 

into service until 2014.  Peoples Gas did not make any representations regarding the 263 

in service timing of any AMRP plant in CWIP in the last four months of 2013. 264 

  Based on this information, I believe that is highly unlikely that all of the 265 

AMRP projects in 2012 and 2013 will be used and useful in providing utility service 266 

in the 2013 test year in this case.  Therefore, the forecast of utility plant in service in 267 

the Peoples Gas 2013 rate base should be adjusted. 268 

 269 

Q. What do you recommend? 270 

A. For the first eleven months of 2012, the average balance of AMRP plant in CWIP was 271 

[*** REDACTED ***].  This appears to be representative of the average balance of 272 
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AMRP plant that will be in CWIP on an ongoing basis as Peoples Gas adds to the 273 

balance of CWIP as spending on AMRP projects takes place and subtracts from the 274 

balance of CWIP as AMRP projects are completed and placed in service.  Thus, I 275 

believe that it is a reasonable estimate of the continuing average cumulative balance 276 

of spending on AMRP projects that will not be used and useful in providing service in 277 

the 2013 test year. 278 

  Peoples Gas itself projected an average balance of $4,639,000 of CWIP in its 279 

2013 test year rate base (NS-PGL Ex. 19.2P, Schedule B-5, Page 2).  This does not 280 

seem to be unreasonable.  However, as I said in my direct testimony (AG Ex. 2.0, at 281 

10), the test year rate base should not include large balances of CWIP.  That is, 282 

customers should not be required to pay for large balances of plant that are not 283 

currently used and useful in the provision of utility service.  Therefore, I recommend 284 

that the estimated average 2013 balance of AMRP plant in CWIP in excess of 285 

$4,639,000 be eliminated from the Peoples Gas test year rate base. 286 

 287 

Q. What is the effect of your proposed adjustment? 288 

A. My proposed adjustment reduces test year plant in service by [*** REDACTED ***] 289 

(Exhibit AG 5.1, Schedule DJE-1.3P).  The average balance of 2013 test year 290 

accumulated depreciation will be reduced by [*** REDACTED ***].  If there is a 291 

reduction to clearings to plant in service, there will also be an offsetting reduction to 292 

the repairs allowance addressed in the prior section of this testimony.  I have 293 

calculated that offset to be [*** REDACTED ***].  As the adjustment for 2013 is, in 294 

effect, a carry-forward of the CWIP balance in 2012, to the extent that expenditures 295 
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have not been cleared to plant in service from CWIP in 2012, the bonus tax 296 

depreciation in 2012 would be reduced, and this would carry forward to the 2013 297 

balance of ADIT.  I have calculated that the reduction to 2013 ADIT would be [*** 298 

REDACTED ***]. 299 

  I have calculated a net reduction to rate base of $36,284,000.  The reduction to 300 

the average balance of test year plant in service results in a reduction to test year 301 

depreciation expense of $1,935,000. 302 

  303 

2013 Bonus Depreciation 304 

Q. Did the American Taxpayer Relief Act of 2012 extend the availability of 50% 305 

bonus depreciation into 2013? 306 

A. Yes.  This means the Companies can take 50% of qualifying additions to plant in 307 

service in 2013 as a current income tax deduction, just as they did in 2012. 308 

 309 

Q. Have the Companies reflected the availability of 50% bonus depreciation in the 310 

determination of their 2013 test year rate bases? 311 

A. No.  The American Taxpayer Relief Act of 2012 had not been signed into law at the 312 

time that the Companies filed their rebuttal testimony.  Therefore the effect of the 50% 313 

bonus depreciation in 2013 is not reflected in their forecasted balances of test year 314 

ADIT. 315 

 316 

Q. Have you prepared estimates of the effect of 50% bonus depreciation on the 317 

balances of test year ADIT? 318 
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A. Yes.  My calculation of the incremental effect of the 50% bonus depreciation in 2013 319 

on the test year ADIT balance of North Shore is shown on my Schedule DJE-1.3N.  320 

As can be seen on this schedule, I have estimated that the availability of 50% bonus 321 

depreciation in 2013 increases the North Shore average test year balance of ADIT by 322 

$2,477,000 and reduces the average test year rate base accordingly. 323 

  My calculation of the incremental effect of the 50% bonus depreciation in 324 

2013 on the test year ADIT balance of Peoples Gas is shown on my Schedule DJE-325 

1.4P.  The adjustment related to the bonus depreciation for Peoples Gas is affected by 326 

my proposed adjustment related to the repair allowance, because any plant additions 327 

eligible for income tax deductions as repairs would not also be eligible for bonus 328 

depreciation.  As can be seen on Schedule DJE-1.4P, I have estimated that the 329 

availability of 50% bonus depreciation in 2013 increases the Peoples Shore average 330 

test year balance of ADIT by $17,821,000 (after offsetting the repair allowance effect 331 

addressed earlier in this testimony) and reduces the average test year rate base 332 

accordingly. 333 

  My proposed adjustments are estimates of the effects of 2013 bonus 334 

depreciation.  The Companies should present the effect of the 50% bonus 335 

depreciation on the test year balances of ADIT in their rebuttal testimony.  I reserve 336 

the right to modify my proposed adjustments based on the receipt of additional 337 

information and/or the positions on this issue presented by the Companies in their 338 

surrebuttal testimony. 339 

 340 

Q. Does this conclude your rebuttal testimony? 341 
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A. Yes. 342 

 343 


