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REPLY OF THE METROPOLITAN MAYORS CAUCUS 

IN SUPPORT OF ITS MOTION TO DISMISS 

 Metropolitan Mayors Caucus ("Caucus"), by and through its undersigned counsel, 

pursuant to 83 Ill. Adm. Code § 200.190, hereby presents its Reply in Support of Its Motion to 

Dismiss the Rulemaking Proceeding of the Illinois Commerce Commission ("Commission") in 

the above-captioned proceeding.  For the reasons described below, the Caucus respectfully 

requests that the Commission grant its Motion to Dismiss.  In Reply to the responses of other 

parties and in support of its Motion, the Caucus states as follows: 

I. INTRODUCTION AND OVERVIEW 

 The Caucus is surprised by the statements of the staff of the Illinois Commerce 

Commission ("Commission") in its Response to the Caucus’ Motion to Dismiss that the 

proposed Rules "do not govern municipalities."  Based on the Caucus’ reading of the Rules as 

drafted, the Rules do very directly govern and limit the ability of governmental aggregators to 

perform the functions and exercise the discretion that the General Assembly has vested in them 

in Section 1-92 of the Illinois Power Agency Act, 20 ILCS 3855/1-92.  The Caucus provides 

examples of those conflicts below, along with an analysis of Section 1-92 and the scope of the 

Commission’s authority. 

 Nine parties to this rulemaking proceeding filed responses to the Caucus’ Motion to 

Dismiss, and the Caucus will respond to the various comments below. 
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II. ARGUMENT 

A. The Illinois Commerce Commission Does Not Have Authority to Regulate Matters That 
the General Assembly Assigned to the Discretion of Governmental Aggregators. 

 
The Rules proposed in this proceeding by the Commission interfere with the power and 

authority of governmental aggregators, such as municipalities and counties, to engage in 

aggregation of electrical loads, as established and contained in Section 1-92 ("Section 1-92") of 

the IPA Act, 20 ILCS 3855/1-92.  Section 1-92 has been in effect since January 1, 2010, with the 

adoption of Public Act 96-0176.  As discussed in the Caucus’ initial Memorandum in Support of 

its Motion to Dismiss, that Public Act repealed the prior source of the power of municipalities 

and counties to aggregate electricity, which was contained in Section 17-800 ("Section 17-800") 

of the Illinois Public Utilities Act ("PUA").  By adopting Section 1-92 of the IPA Act and 

repealing Section 17-800 of the PUA, the General Assembly made a conscious choice to take the 

regulation of governmental aggregators out of the PUA and out of the scope of the 

Commission’s powers.   

As originally adopted, Section 17-800 imposed limits on the Commission’s powers 

relating to governmental aggregators, stating that governmental aggregators "shall be subject to 

supervision and regulation by the Commission only to the extent provided in this Section."  See 

Public Act 95-0311, attached to the Caucus’ Memorandum in Support as Exhibit B.  Section 

17-800 provided the Commission with regulatory authority: 

 To issue an order approving the governmental aggregator’s plan of operation and 

governance, or rejecting the plan if certain specified minimum requirements for the 

local plans contained in Section 17-800 were not met. 

 To receive and review bids obtained by municipal or county aggregators, requiring 

the municipality or county to wait 15 days after filing the bids with the Commission 
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before awarding the proposed agreement; the Commission also had the power to 

suspend the award of any agreement based on those bids if the Commission found 

that the solicitation of bids or the award "are not in conformance with the plan or if 

the cost for energy in the first year would exceed the cost" of energy under Section 

16-103 of the PUA. 

By repealing Section 17-800, the General Assembly completely removed the 

Commission’s supervisory and regulatory powers over these decisions by governmental 

aggregators regarding the electric aggregation process.  Instead, Section 1-92’s adoption vested 

these key local decisions with the elected officials of municipalities (their corporate authorities, 

such as Mayor and City Council or President and Board of Trustees) and counties (the county 

board)—removing the Commission’s power to get involved in the substantive terms of the plans 

of governance and electric supply agreements.   

As a result of the General Assembly’s actions, officials of governmental aggregators are 

now free to make appropriate local decisions regarding whether to aggregate the electrical loads 

of their residential and small commercial retail customers in their communities and on what 

terms.  20 ILCS 3855/1-92(a), (b).  And the General Assembly has assigned the Illinois Power 

Agency to assist municipal and county aggregators in developing their local plans of operation 

and governance.  Section 1-92(b). 

The Commission staff’s Response, at pages 4-5, to the Caucus’ Motion to Dismiss 

appears to confirm the Caucus’ position that Section 1-92 of the IPA Act does not authorize the 

Commission to regulate municipalities, counties or townships in the aggregation process.  

Indeed, the Commission  goes further, admitting that the rules do not apply to municipalities.  

Commission Response at page 7. 
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ComEd also agrees with the Caucus that the Commission does not have authority to 

regulate municipal aggregators, and recognizes that the Rules as written are overbroad and do 

affect the activities of government aggregators.  ComEd Response at 7. 

B. The Responses of Other Parties to the Motion to Dismiss Do Not Accurately Reflect the 
Meaning of Section 1-92  of the IPA Act. 

 
Several responding parties submitted comments in opposition to the Caucus’ Motion to 

Dismiss that do not accurately reflect the meaning of Section 1-92.   

First, Ameren Illinois argues, at page 2 of its Response to the Caucus’ Motion to Dismiss, 

that the proposed Rules are "both reasonable and workable" and that the Caucus should identify 

the rules about which it has a concern.  However, simply because the Rules that the Commission 

staff proposes may seem reasonable to some parties in this proceeding, that feeling of 

reasonableness does not constitute state law giving the Commission the authority to adopt such 

Rules.  In Part C below, the Caucus has identified specific examples of provisions of the draft 

Rules that it believes seek to impose the will of the Commission on the government aggregators’ 

discretion, effectively overriding the aggregator’s choices in its aggregation program. 

Second, the Illinois Power Agency ("IPA") argues, on pages 2-3 of its Response, that the 

proposed Rules appear to be good practices to follow in electrical aggregation.  Retail Energy 

Supply Association ("RESA") argues, on page 4 of its Response, that the proposed Rules 

represent "best practices" in electrical aggregation.  However, the responses of IPA and RESA 

would simply allow the Commission’s judgment of what is a "best practice" to override the 

decisions of local community officials as to what is the best practice to be followed in their 

particular community.  Such an approach would be inconsistent with Section 1-92 of the IPA Act 

and would be detrimental to communities that have differing circumstances that would be best 

served by a different practice.  
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Third, some of the parties argue that the Commission’s interpretation of the PUA in 

proposing these Rules should be given deference because the Commission is the agency 

regularly responsible for interpreting the PUA.  The IPA also argues that its interpretation of the 

IPA Act in this proceeding should be given deference for the same reason.  IPA Response at 

pages 5-9; CNT Energy’s Response at pages 2-3.  These arguments are misplaced for several 

reasons. 

Courts give deference to an agency interpretation that is challenged on administrative 

review where the agency has made a judgment that is informed by its experience and expertise in 

the relevant area.  See Metropolitan Water Reclamation Dist. of Greater Chicago v. Dep’t of 

Revenue, 313 Ill. App. 3d 469, 474-75 (1st Dist. 2000).  While consistency and duration are not 

prerequisites to affording some degree of deference, courts give greater weight to long-standing, 

consistent agency interpretations.  Quality Saw & Seal, Inc. v. Illinois Commerce Comm’n, 372 

Ill. App. 3d 776, 781-82 (2d Dist. 2009).  Although both the Commission and the IPA have 

expertise in regulating electric suppliers, they have no similar expertise in regulating units of 

local government and their aggregation programs.  Neither the Commission nor the IPA has 

historically regulated government aggregators, nor interpreted their enabling statutes to authorize 

such regulation.  As a result, it would be inappropriate to give more than minimal, if any, 

deference to interpretations by the Commission and the IPA regarding the applicability of their 

respective statutes to Rules that are not within their normal scope of regulation and 

interpretation. 

Also, deference is afforded to administrative agency interpretations of their enabling 

statutes only if the statutes are facially ambiguous and the agency interpretation is a reasonable 

resolution of that ambiguity.  Where statutory language is unambiguous, agency interpretations 
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are given no deference.  Boaden v. Dep’t of Law Enforcement, 171 Ill. 2d 230, 239 (1996) 

("[O]ur deference to administrative expertise will not serve to license a governmental agency to 

expand the operation of a statute….  As we find that the statute is not ambiguous, we decline to 

defer to the [agency’s] interpretation.").  As noted in the Caucus’ Memorandum in Support at 

page 4, while the Commission has general authority over public utilities and ARES under the 

PUA, Section 1-92 unambiguously provides that governmental aggregators are not public 

utilities or ARES.  Therefore, the Commission does not have power to regulate government 

aggregators in the same way as it does utilities and ARES.  If the Commission adopts the Rules 

and attempts to regulate government aggregators based on its authority to regulate electric 

utilities and ARES, that position directly contradicts the plain language of Section 1-92 and is 

not entitled to any degree of deference. 

Fourth, the IPA and Citizens Utility Board ("CUB") both overstate the Caucus’ position 

regarding the Commission’s authority, arguing that the Caucus has taken the position that the 

Commission is unable to regulate the electric utilities and ARES; IPA and CUB  then claim that 

this position leaves a void in the regulatory scheme.  In fact, the Caucus has acknowledged that 

the Commission has certain authority to regulate electric utilities and the ARES.  Memorandum 

in Support at 4.  The Caucus notes that while the Commission lists a number of statutory 

provisions on which it relies as the source of its authority for the proposed Rules, nowhere in its 

Response to the Motion to Dismiss or in its Reply Comments on the Rule does the Commission 

attempt to establish which statutory provision or interpretation of a provision provides the 

authority for each of the various sections of the proposed  Rule. 
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C. The Proposed Rules Directly Regulate Governmental Aggregators By Mandating 
Particular Decisions on Matters Vested in the Governmental Aggregators by the General 
Assembly and Within the Governmental Aggregators' Discretion. 

 
The proposed Rules seek to impose on governmental aggregators the will of the 

Commission on subjects that the General Assembly has vested with governmental aggregators.  

First, Section 1-92(b) provides that the governmental aggregator shall develop a plan of 

operation and governance for the aggregation program; notably, that plan is not subject to 

Commission review and approval as was previously authorized by Section 17-800 of the PUA.  

Instead, the General Assembly has required governmental aggregators to hold two public 

hearings on their plans of operation and governance, which supports the policy that these 

decisions should be made at a local level rather than at the Commission.  Second, Section 1-92(c) 

authorizes the governmental aggregator to solicit and enter into agreements for the purchase of 

electricity, without any review by, or right of the Commission to, object to the proposed 

agreement.  

There are many examples of places in which the proposed Rules contain a Commission 

staff decision on an issue that has been vested in, and should be left to, the governmental 

aggregator.  The examples listed below are some of the many to which the Caucus objects—

because these Rules would limit the governmental aggregator’s right to make the decision that is 

best for its local community based on its local knowledge of its residents and small commercial 

entities who are eligible for an aggregation program.   

Among the examples the Caucus has identified are: 

 Section 470.100(c) requires governmental aggregators to include in their plans of 

operation and governance certain circumstances and processes by which 

"residential and small commercial retail customers may join the aggregation 



 8 

program after the initial opt-out period and be considered aggregation customers."  

Decisions about aggregation program terms are vested in the governmental 

aggregator, who should be allowed to decide which terms should be included in 

the plan of operation and governance or in the agreement with the electric 

supplier. 

 Section 470.300(a) requires the governmental aggregator to include its logo both 

on the envelope and first page of any letter regarding aggregation disclosures.  It 

is simply beyond the Commission’s powers to mandate that the aggregator use its 

logo for any purpose whatsoever.  Logo ownership resides in the governmental 

aggregator, and it should not be compelled to use it for any purpose without its 

approval and consent.  In addition, many governmental aggregators have specific 

styles of communication with their residents and businesses, and the Commission 

should not be interfering with those practices. Indeed, under Section 1-92, the 

Commission simply has no ability to compel such a requirement.  

 Section 470.300(b) requires specific notice regarding the customer’s ability to 

purchase electricity from a retail electric supplier or electric utility and must 

include the PlugInIllinois.org Internet address.  This requires a notice but does not 

specify who should pay for it.  This notice is beyond the Commission’s statutory 

power to require. 

 Section 470.300(c) requires establishment of a local or toll-free number for 

customers to call with questions regarding the aggregation program.  The 

Commission seeks to compel that such a number be provided because "this is the 

current practice for most aggregation notices." See Verified Comments of the 
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Staff of the Illinois Commerce Commission dated November 1, 2012, at page 4.  

The Commission does not include in this rule who must establish and pay for the 

number and staff it.  This requirement will increase the cost of the aggregation 

program in a community, leading to a higher electricity cost for customers.  Under 

the authority of Section 1-92, the governmental aggregator is vested with the 

ability to decide if such a phone number is needed and who should pay for it.   

 Section 470.400 (a)-(d) contains what the Commission staff determined to be 

appropriate notice to customers under an opt-out program.  While Section 1-92 

provides some standards for notice to customers, the General Assembly has not 

fully specified all of the details of such notice and how it is to be given. In such an 

instance, the specifics of notice, such as the requirement for pre-paid postage on 

the notice, how many opt-out methods should be provided and what kind, and the 

number of days after postmark for an opt-out response should be determined by 

the governmental aggregator, not the Commission staff.  All of these items will 

affect the cost of the aggregation program and, ultimately, the cost of electricity to 

the residents.  Accordingly, the Caucus believes that these issues that are not 

mandated by the General Assembly should be decided at the local aggregator 

level, and not by the Commission. 

 Section 470.400(d) mandates the Commission’s desired Rule that a notice of the 

right to leave the aggregation program early without fee must be given "at least 

every two years from the initial commencement of the aggregation program."  

Staff’s initial comments when it proposed this rule stated:  "Requiring an early 

termination fee-free opt-out period every two years seems reasonable to staff."  
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Verified Comments at 6.  This is a policy issue that the governmental aggregator 

should determine based on the duration and terms of its supply contracts as well 

as the terms of its plan of operation and governance.  Communities will select 

shorter or longer time periods for their supply agreements depending on a variety 

of local considerations. Municipal aggregators are concerned that including a 

two-year deadline for notice will lead the market to shorter supply contracts of 

two years or less, rather than potentially longer term agreements that may have 

other benefits to the community’s residents and businesses. In addition, specifying 

that the right to terminate without fee must allow 18 days from postmark will add 

costs to the energy price at the local level.   

 Section 470.500 (a)-(c) contains what the Commission staff determined to be 

appropriate notice to customers under an opt-in program.  While Section 1-92 

provides some standards for notice to customers, the General Assembly has not 

fully specified all of the details of such notice and how it is to be given. In such an 

instance, the specifics of notice should be determined by the governmental 

aggregator, not the Commission staff.  The type and extent of notice to be 

provided will affect the cost of the aggregation program and, ultimately, the cost 

of electricity to the residents.  Accordingly, the Caucus believes that these issues 

that are not mandated by the General Assembly should be decided at the local 

aggregator level, and not by the Commission. 

These examples demonstrate how the proposed Rules do regulate governmental 

aggregators.  Some of the parties contend that the Rules do not regulate governmental 

aggregators—however, it is unclear to the Caucus whether those parties simply do not 
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understand the manner in which municipalities and counties operate their aggregation programs.  

It is essential to achieve a common understanding if the Commission does not intend to regulate 

governmental aggregators.  To achieve that result, it is clear that the Rules need to be changed to 

remove all of the provisions regulating governmental aggregators.   

ComEd’s Response to the Motion to Dismiss agrees with the Caucus, stating that the 

draft Rule covers municipal aggregators and that the vast majority of the Rule would require 

revision or repeal to avoid regulating those aggregators.  ComEd also expressed surprise about 

the Commission’s statements that the Rule is not intended to apply to governmental aggregators.   

In light of the conflict between the Commission’s apparent initial position that the Rule 

did apply to governmental aggregators and the clear meaning of Section 1-92, the Caucus has 

been unable to untangle the draft Rule sufficiently to make substantive suggestions for revision 

of the Rule.  However, in light of the suggestions of both ComEd and the Illinois Competitive 

Energy Association that this matter should return to workshop sessions for discussion of some 

apparent common ground among the Commission, the Caucus, and other parties, the Caucus 

would be willing to meet and confer to further discuss these issues and see if there is the 

possibility of reaching a mutual understanding about the role of governmental aggregators under 

Section 1-92 and the proper scope of the draft Rules.  In addition, the IPA noted that it also had 

some questions about the validity of certain provisions of the Rule.  IPA Response at footnote 1. 

III. CONCLUSION 
 

For the reasons cited in this Reply as well as in the Caucus’ Motion to Dismiss and 

Memorandum of Law in Support, the Caucus respectfully requests that its Motion to Dismiss be 

granted and that the Commission enter an order dismissing this proceeding in its entirety 

pursuant to 83 Ill. Adm. Code 200.190.  However, if the parties are willing to return to workshop 
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sessions to further discuss the Rule, the Caucus is willing to ask that its Motion be held in 

abeyance for a limited period to determine if such sessions will be fruitful. 

METROPOLITAN MAYORS CAUCUS 

     By:   /s/  Barbara A. Adams     
       One of its attorneys 
Barbara A. Adams 
James T. Mueller 
Holland & Knight LLP 
131 South Dearborn Street, 30th Floor 
Chicago, Illinois 60603 
Telephone: (312) 578-6563 
Fax: (312) 578-6666 
barbara.adams@hklaw.com 
jim.mueller@hklaw.com  
 
#12101146_v3 




