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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Petition for Reconciliation Under Rider AMP 

: 
: 
: 

 
Docket No. 12-0371 

 

COMMONWEALTH EDISON COMPANY’S VERIFIED MOTION TO 
DISMISS THE TWO RIDER AMP RECONCILIATION DOCKETS 

Commonwealth Edison Company (“ComEd”), by its counsel, under 83 Ill. Admin. Code 

§ 200.190, moves to dismiss the two “Rider AMP” reconciliation approval Dockets.1  This 

Motion is being filed simultaneously in each Docket, differing only in the captions, in 

accordance with the scheduling orders of the Administrative Law Judges (“ALJs”).  In support of 

this Motion, ComEd states as follows: 

I. OVERVIEW 

1. The grounds for this Motion are simple.  The March 19, 2012, Appellate Court 

decision reversing the Commission’s approval of Rider AMP as a means of cost recovery has 

eliminated the legal basis of these Dockets. 

II. BACKGROUND 

2. The relevant underlying history is straightforward.  The two Rider AMP 

reconciliation approval Dockets related exclusively to the reconciliation of funds collected in 

2010 and 2011, respectively, under authority of Rider AMP.  ComEd Verified Petitions at ¶ 1.  

                                                 
1  “Rider AMP” here refers to Rider AMP – Advanced Metering Program Adjustments, Ill. C. C. No. 10, 1st 

Revised Sheet No. 223, et seq. (“Rider AMP”), as modified in connection with the approval of ComEd’s General 
Terms and Conditions, Ill. C. C. No. 10, Original Sheet No. 203.1 (the “Bridge Tariff”). 

The two Rider AMP reconciliation approval Dockets are: (1) Commonwealth Edison Company: Petition for 
Reconciliation Under Rider AMP, Illinois Commerce Commission (the “Commission” or “ICC”) Docket 
No. 11-0459 (“Docket 11-0459”), which concerns ComEd’s Petition for approval of its reconciliation of the 2010 
costs and revenues under the rider; and (2) Commonwealth Edison Company: Petition for Reconciliation Under 
Rider AMP, ICC Docket No. 12-0371, which concerns ComEd’s Petition for approval of its reconciliation of the 
2011 costs and revenues under the rider (“Docket 12-0371”). 
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That tariff “originally [was] authorized by the Order of the [Commission] in Commonwealth 

Edison Company: Petition to Approve an Advanced Metering Infrastructure Pilot Program and 

Associated Tariffs, ICC Docket No. 09-0263 [“Docket 09-0263”] (Order Oct. 14, 2009).”  

ComEd Verified Petitions at ¶ 1.     

3. However, on January 11, 2013, the Illinois Attorney General’s Office (the “AG”) 

and the Citizens Utility Board (“CUB”) filed four motions in which the scope of 

Dockets 11-0459 and 12-0371 and the history of Rider AMP, in fundamental respects, have been 

misstated.  Their Motions to Consolidate (“Motions to Consolidate”) filed in each of Dockets 

09-0263, 11-0459, and 12-0371, and their Motion to Initiate Remand Proceeding (“Remand 

Motion”) filed in Docket 09-0263, each confuse: (1) a prior ComEd tariff also called Rider AMP 

(referred to in the remainder of the instant Motion as “Prior Rider AMP”) with (2) the 

Rider AMP approved in Docket 09-0263 that was the basis of the Rider AMP reconciliation 

approval Dockets.  They state: “This proceeding arose out of the Commission’s approval of 

ComEd’s Rider SMP in ICC Docket No. 07-0566, which was later renamed Rider AMP in ICC 

Docket No. 09-0263.”  (Motions to Consolidate at ¶ 1; Remand Motion at ¶ 1) 

4. That AG-CUB statement is incorrect, in two different ways.  First, “Rider SMP” 

was not renamed Rider AMP in Docket 09-0263.  Rather, Rider SMP, which was never in effect 

as such, was renamed Rider AMP in October 2008 (this is the Prior Rider AMP that is referred to 

above), seven months before Docket 09-0263 was opened in June 2009. 

5. Second, and more importantly, the Rider AMP reconciliation approval Dockets 

did not arise out of the Commission’s approval of Rider SMP or out of the Prior Rider AMP, in 

any event.  The Commission, when it approved Rider SMP, provided that costs could not be 

recovered thereunder, and Prior Rider AMP reflected that.  No costs of any kind ever were 
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recovered under Rider SMP or Prior Rider AMP, and no reconciliation Docket ever was initiated 

for any period during which Rider SMP or Prior Rider AMP was in effect.  Dockets 11-0459 and 

12-0371 arose out of the second Rider AMP that was established in Docket 09-0263 and which 

replaced the Prior Rider AMP, and the reconciliations dealt exclusively with funds collected 

under the post-2009 Rider AMP. 

6. The above points are addressed further in the following subsections. 

A. Rider SMP and the Prior Rider AMP 

7. In ComEd’s 2007 rate case, Commonwealth Edison Company: Proposed general 

increase in electric service rates, ICC Docket No. 07-0566 (“Docket 07-0566”), the 

Commission’s final Order of September 10, 2008, among other things, approved with 

modifications a proposed rider called “Rider SMP” (“Rider SMP – System Modernization 

Projects”).  As the Order in Docket 07-0566 stated in part on page 138: “Rider SMP is approved, 

as discussed in the section below, and for the very limited purpose of implementing Phase 0 – a 

scaled deployment of AMI – as a pilot program.” 

8. The Order in Docket 07-0566 further provided, however, that no costs were to be 

recovered under Rider SMP.  The Order stated in part: Due to the fact that the exact scope of the 

Phase 0 project will be defined in the AMI workshops, the Commission is not approving a 

recovery of specific costs in this Order for Phase 0.”  Order in Docket 07-0566 at 140. 

9. Rider SMP as such, however, was never put into effect. 

10. The name of Rider SMP was changed (with the concurrence of Staff) to 

“Rider AMP – Advanced Metering Program Adjustments” (this is the Prior Rider AMP referred 

to above).  The Prior Rider AMP was filed on October 9, 2008, effective October 31, 2008, as 
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part of ComEd’s then Schedule of Rates, Ill. C. C. No. 4, as 1st Revised Sheet No. 626, et seq.2  

The Prior Rider AMP’s footer expressly stated that it was issued pursuant to the Order in 

Docket 07-0566.  In addition, the Prior Rider AMP reflected the Order in Docket 07-0566 by 

providing that no cost recovery was allowed thereunder unless and until numerous other actions 

were taken, including but not limited to Commission approval.  Ill. C. C. No. 4, 1st Revised Sheet 

No. 628.  A copy of the Prior Rider AMP as originally filed is attached hereto as Exhibit 1. 

11. On January 6, 2009, ComEd filed an entire new Schedule of Rates, Ill. C. C. 

No. 10, pursuant to the Commission’s July 26, 2006, final Order in Commonwealth Edison 

Company: Proposed general increase in rates for delivery service, ICC Docket No. 05-0597 

(“Docket 05-0597”), at 271-272, and the Commission action of August 15, 2007, in 

Commonwealth Edison Company: Petition to Extend Time to File New Schedule of Rates, and 

for Expedited Treatment, ICC Docket No. 07-0432 (“Docket 07-0432”). 

12. In the new Schedule of Rates, the Prior Rider AMP appeared as Ill. C. C. No. 10, 

Original Sheet No. 233, et seq.  The Prior Rider AMP’s footer expressly stated that it was issued 

pursuant to the final Order in Docket 05-0597 and the Commission action in Docket 07-0432. 

13. No charges ever were imposed under the Prior Rider AMP, and it, therefore, 

never recovered any costs. 

B. Rider AMP 

14. Almost a year after the original filing of the Prior Rider AMP, the Commission 

established both ComEd’s 2010-2011 advanced metering infrastructure pilot program (the “AMI 

Pilot”) and the second Rider AMP in the October 14, 2009, final Order in Docket 09-0263 

(“AMP Order”). 

                                                 
2  When a new tariff is proposed, and the Commission suspends it and later makes modifications, then, 

when the compliance version of the tariff is filed, the pages that have changed are Revised Sheets. 
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15. The AMI Pilot, in brief, involved the purchase, installation, and operation of 

approximately 131,000 advanced meters, plus the major new feature of certain associated 

customer applications (the “Customer Applications Program” or “CAP”), and the collection of 

data consistent with its being a pilot program. 

16. Rider AMP was filed on October 19, 2009, effective October 30, 2009, and its 

footer expressly stated that it was issued pursuant to the AMP Order. 

17. Rider AMP provided for, among other things: (1) the calculation of “AMP 

Adjustments” (charges providing for the timely recovery of the above-referenced return of and 

on applicable investments and timely recovery of applicable operating expenses and incremental 

costs); (2) an annual reconciliation report regarding the applicable costs and revenues under 

Rider AMP in the preceding calendar year, including a company officer verification, an internal 

audit report on ComEd’s compliance with the provisions of Rider AMP within the preceding 

calendar year, and testimony; and (3) an annual reconciliation proceeding commenced by 

ComEd’s filing with the Commission the reconciliation report. 

18. On September 30, 2010, the Appellate Court issued its decision in Commonwealth 

Edison Company v. Illinois Commerce Comm’n, 405 Ill. App. 3d 389 (Ill. App. Ct. 2nd Dist. 

2010), which, among other things, reversed the Commission’s approval in Docket 07-0566 of 

Rider SMP on cost recovery principles grounds.  The Commission and ComEd each filed 

petitions for leave to appeal to the Supreme Court of Illinois, which were denied on March 30, 

2011. 

19. Meanwhile, on October 10, 2010, ComEd filed a “Special Permission” request 

proposing that Rider AMP be modified and the proposed Bridge Tariff be approved.   The 

Bridge Tariff was approved by a vote of the Commission on December 2, 2010, in 
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Commonwealth Edison Company: Petition to put a tariff preserving ComEd’s 

Commission-approved AMI Pilot into effect on less than 45 [days] notice, pursuant to 

Section 9-201 of the Public Utilities Act, ICC Docket No. 10-0597 (“Docket 10-0597”), as 

memorialized in the ICC’s Special Permission letter dated December 3, 2010.  The Bridge Tariff 

was filed on December 9, 2010, effective December 10, 2010. 

20. Under the Bridge Tariff, among other things, ComEd terminated recovery through 

Rider AMP of previously allowed operating expenses of the AMI Pilot beginning with the 

January 2011 billing period, and was authorized to include those operating expenses in its 

then-pending general rate case, Commonwealth Edison Company: Proposed general increase in 

electric rates, ICC Docket No. 10-0467 (“Docket 10-0467”), when they occurred in the test year 

or an appropriate pro forma adjustment period.  The final Order of the Commission in 

Docket 10-0467 was issued on May 24, 2011, and approved rates based on a revenue 

requirement that included amortization of the applicable AMI Pilot operating expenses.  Those 

rates went into effect on June 1, 2011.   A copy of the Bridge Tariff is attached as Exhibit 2 

hereto.  Rider AMP also was modified by the Order in Docket 10-0467.  A copy of Rider AMP 

as modified, which was the final version of Rider AMP, is attached hereto as Exhibit 3. 

C. The Reconciliations and the Petitions for Their Approval 

21. Costs were first recovered under Rider AMP in 2010.  That is why 

Docket 11-0459 is the first reconciliation approval Docket filed and 2010 is the first 

reconciliation period. 

22. In the first half of 2011, although not required by the Bridge Tariff, ComEd 

conducted an internal audit of its compliance in 2010 with Rider AMP as effectively modified by 
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the Bridge Tariff, and prepared an internal audit report and a reconciliation of 2010 costs and 

revenues under Rider AMP. 

23. On June 1, 2011, although not required by the Bridge Tariff, ComEd submitted to 

the Commission a Petition to request approval of its reconciliation of 2010 costs and revenues 

under Rider AMP.  The internal audit report, the reconciliation of 2010 costs and revenues, and a 

company officer petition were attached to the Petition as ComEd Exhibit (“Ex.”) 1.0.  The Direct 

Testimony of Martin G. Fruehe, along with work papers relating to the reconciliation report, was 

attached as ComEd Exs. 2.0, 2.1, and 2.2.  Mr. Fruehe’s testimony essentially addressed the 

compliance with the rider and the reconciliation.  The Direct Testimony of Richard D. O’Toole 

was attached as ComEd Ex. 3.0.  Mr. O’Toole’s testimony addressed the prudence and 

reasonableness of the AMI Pilot costs other than the CAP costs.  The Direct Testimony of 

James C. Eber was attached as ComEd Exs. 4.0 and 4.1.  Mr. Eber’s testimony addressed the 

prudence and reasonableness of the CAP costs.  The reconciliation report and the testimony 

showed that in 2010, under the AMI Pilot and Rider AMP, ComEd had incurred $18,446,373 of 

prudent, reasonable, and recoverable costs, including $9,240,315 of CAP costs.  However, due 

primarily to lagged recovery as provided for under the rider, had recovered only $14,878,240, a 

cost recovery shortfall of $3,568,133.  That shortfall was to be recovered through reconciliation 

adjustments in 2011. 

24. The June 1, 2011, Petition led to the opening of Docket 11-0459.  Staff and 

intervenors the AG and CUB are the other participants.  They each issued data requests, and 

ComEd responded, in September and October 2011.  The Docket was continued a number of 

times, culminating in the status hearing held on January 8, 2013. 
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25. On March 19, 2012, the Appellate Court, in People ex rel. Lisa Madigan v. 

Illinois Commerce Commission, et al., 2012 IL App (2d) 100024 (Ill. App. Ct. 2nd Dist. 

March 19, 2012), reversed the Commission’s establishment of Rider AMP as a cost recovery 

rider in Docket 09-0263, based on the Appellate Court’s earlier decision, cited above, reversing 

the Commission’s establishment of “Rider SMP” on cost recovery principles grounds in 

Docket 07-0566.3  The Commission and ComEd each filed petitions for leave to appeal to the 

Supreme Court of Illinois, which were denied on September 26, 2012.  The mandate was issued 

by the Appellate Court to the Commission on or about November 9, 2012, and was posted on 

e-Docket on November 29, 2012. 

26. Meanwhile, in the first half of 2012, although not required by the Bridge Tariff, 

and with the above-referenced petitions for leave to appeal to the Supreme Court then pending, 

ComEd conducted an internal audit of its compliance in 2011 with Rider AMP as effectively 

modified by the Bridge Tariff, and prepared an internal audit report and a reconciliation of 2011 

costs and revenues under Rider AMP. 

27. On June 1, 2012, although not required by the Bridge Tariff, and with the 

above-referenced petitions for leave to appeal to the Supreme Court then pending, ComEd 

submitted to the Commission a Petition to request approval of its reconciliation of 2011 costs 

                                                 
3  Whether or to what extent Prior Rider AMP and Rider AMP are “the same” rider is not at issue in this 

Motion to Dismiss.  The AG-CUB Motions to Consolidate (at ¶ 5) quote the Appellate Court’s statement (at ¶ 25 of 
the opinion) that: “The tariffs for Riders AMP and Rider AMP-CA Advanced Metering Program Customer 
Applications Experiment) “are identical to Rider SMP, because the tariffs specifically define the ‘Advanced 
Metering Program’ (AMP) subject to the riders as the scaled deployment of advanced metering infrastructure 
pursuant to the [Commission’s] final order in Docket No. 07-0566,’ but amended to include ‘AMP customer 
applications.”  This statement should be understood on its face and in context.  The Appellate Court was 
determining whether the issues were “identical” for collateral estoppel purposes, and recognized in the very same 
statement that there was a difference (the addition of the CAP).  In addition, Prior Rider AMP was not authorized to 
recover costs.  The Appellate opinion cannot be understood to mean the tariffs literally were identical in every other 
respect, because that obviously is not the case, as the Exhibits to the instant Motion show. 

In any event, the essential point here is that costs were recovered only under Rider AMP, and the 
reconciliations involve only costs recovered under Rider AMP.  No costs were recovered under Rider SMP or Prior 
Rider AMP. 
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and revenues under Rider AMP.  The internal audit report, the reconciliation of 2011 costs and 

revenues, and a company officer petition were attached to the Petition as ComEd Ex. 1.0.  The 

Direct Testimony of Martin G. Fruehe, along with work papers relating to the reconciliation 

report, was attached as ComEd Exs. 2.0, 2.1, and 2.2.  The Petition noted that the substance of 

the Direct Testimony of Richard D. O’Toole and James C. Eber in ICC Docket 11-0459 

remained applicable.  The reconciliation report and the testimony showed that in 2011, under the 

AMI Pilot and Rider AMP, ComEd had incurred $5,947,974 of prudent, reasonable, and 

recoverable costs, but had recovered only $5,483,863, a cost recovery shortfall of $464,411.    

That shortfall was to be recovered through reconciliation adjustments in 2012.  

28. The June 1, 2012, Petition led to the opening of Docket 12-0371.  Staff, the AG, 

and CUB are participants.  The Docket also has been continued, culminating in the status hearing 

held on January 8, 2013. 

29. Accordingly, ComEd’s two Petitions for approval of its reconciliations under 

Rider AMP are just that, i.e., the Petitions were brought under Rider AMP, and they involve only 

costs recovered under Rider AMP, not Rider SMP nor Prior Rider AMP.  

30. There is not and will be no other Rider AMP reconciliation approval Docket.  

2011 was the second and final year of adjustments under Rider AMP, other than reconciliation 

adjustments.  There were reconciliation adjustments in 2011 based on the reconciliation of the 

applicable costs and revenues under the rider in 2010, and, similarly, in 2012 based on 2011, as 

indicated above.  There will be no further reconciliation adjustments. 

III. THE RIDER AMP RECONCILIATION 
APPROVAL DOCKETS SHOULD BE DISMISSED 

31. When ComEd filed its Petitions requesting approval of its 2010 and 2011 

reconciliations under Rider AMP, it noted in each Petition that the internal audit and 
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reconciliation processes were not required by the Bridge Tariff.  See June 1, 2011, Petition at 

¶¶ 7-8; June 1, 2012, Petition at ¶¶ 7-8.  The Bridge Tariff states in part: “To the extent that 

provisions in this Advanced Metering Program Billing Provisions subsection are different from 

provisions in Rider AMP, the provisions in this Advanced Metering Program Billing Provisions 

subsection are applicable.”  General Terms and Conditions, Ill. C. C. No. 10, Original Sheet 

No. 203.1.  Thus, whether ComEd was required under Rider AMP, after its modification by the 

Bridge Tariff, to file for approval of any reconciliation, is questionable.  ComEd did file the 

Petitions, however, out of an abundance of caution. 

32. The Appellate Court decision reversing the Commission’s establishment of 

Rider AMP as a cost recovery rider, and the denials of petitions for leave to appeal by the 

Supreme Court of Illinois leading ultimately to the issuance of the mandate to the Commission 

on or about November 9, 2012, posted on e-Docket on November 29, 2012, removed the sole 

basis of the Rider AMP reconciliation Dockets.4 

33. There are no initiating orders by the Commission in either Rider AMP 

reconciliation approval Docket.  The sole basis for initiation of the Dockets was ComEd’s 

petitions based on reconciliation language in a tariff, the approval of which as a cost recovery 

rider has been reversed. 

34. Given that the sole legal basis for the Rider AMP reconciliation Dockets has been 

eliminated, the Commission lacks jurisdiction and authority to keep these Dockets open, and any 

claim that keeping them open would be convenient for the litigation of a proposed remand 

                                                 
4  The AG-CUB motions note that Rider AMP (and “Rider AMP-CA”) (Rider AMP-CA – Advanced 

Metering Program Customer Applications Experiment, Ill. C. C. No. 10, Original Sheet No. 373, et seq.) are still in 
ComEd’s Schedule of Rates on its web site.  As noted above, the mandate was only recently issued to the 
Commission and posted on e-Docket.  ComEd does plan to cancel Rider AMP and Rider AMP-CA (i.e., note them 
as cancelled and remove their names) in the near future.  (ComEd had planned to cancel them at the conclusion of 
the Rider AMP reconciliation approval Dockets.) 
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proceeding in Docket 09-0263 (no one can credibly claim that keeping them open is a necessity) 

does not suffice as a rationale. 

35. The Commission errs when it acts beyond its jurisdiction or authority.  220 ILCS 

5/10-201(e)(IV)(b).  “The Commission only has those powers given it by the legislature through 

the Act.”  Business and Professional People for the Public Interest v. Illinois Commerce 

Comm’n, 136 Ill. 2d 192, 201 (1989).  No requirement to be imposed on public utilities can be 

read into the Act by intendment or implication.  Turgeon v. Commonwealth Edison Co., 258 Ill. 

App. 3d 234, 251 (2d Dist.), appeal denied, 157 Ill. 2d 524 (1994).  The Commission has no 

basis for keeping open Dockets 11-0459 and 12-0371.  

36. ComEd understands that AG-CUB presumably will oppose this Motion, and that 

Staff might do so.  AG-CUB’s Motions to Consolidate (at ¶¶ 9-14) argue for consolidation of 

Dockets 11-0459 and 12-0371 with the remand proceeding that they request in Docket 09-0263, 

and assert that consolidation would be useful and not unfairly prejudicial.  ComEd will file its 

responses to the Motions to Consolidate in accordance with the schedules set in 

Dockets 09-0263, 11-0459 and 12-0371.5 

37. ComEd will address the Staff and intervenor responses to the instant Motion in its 

Reply in accordance with the schedules set in Dockets 11-0459 and 12-0371. 

38. ComEd will state here, however, in brief, that if the Commission initiates a 

proceeding to consider refunds of amounts collected through Rider AMP, whether through an 

unauthorized remand proceeding in Docket 09-0263 or through the proper mechanism of a new 

Docket under Section 9-250 of the Act, 220 ILCS 5/9-250, there is no legal basis, or sound 

practical reason, to keep open the Rider AMP reconciliation approval Dockets.  If a refund 

                                                 
5  ComEd will respond to the Motion to Initiate Remand Proceeding in Docket 09-0263 per the schedule set 

for that purpose in that Docket.  
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proceeding is initiated, there is no fact that the AG, CUB, or any other participant cannot 

discover or present in evidence that requires keeping Dockets 11-0459 and 12-0371 open.  

Moreover, if a party wishes to present in such a Docket a fact included in ComEd’s filings here, 

there is no reason to assume that ComEd would not agree to that fact, unless some intervening 

development (ComEd is aware of none) indicates that fact is not true or the facts have changed. 

39.  No claim that either reconciliation contains any specific errors has yet been 

brought to ComEd’s attention, although the Petitions were filed some time ago,6 and, if there 

were any errors, they very likely could be addressed by agreement.  If disputed, any such 

concern could be addressed in any refund Docket that is opened, or independently under 

Section 9-250.  ComEd has no reason to anticipate that, if a reconciliation error is identified, it 

cannot be resolved by agreement. 

40. Finally, there will be unnecessary use of resources of the Commission and the 

parties, and ComEd will be unfairly prejudiced, if these Dockets continue and are litigated.  

Litigation takes time and has costs.  There is no good reason for litigation over approval of the 

reconciliations, particularly when there no longer is a legal requirement for ComEd to seek 

approval of the reconciliations, and when any issues, if any, can be handled without keeping 

these Dockets open, as noted above.  Moreover, ComEd’s pre-filed testimony no longer fits the 

changed legal circumstances.  ComEd cannot be compelled to offer that testimony, and, were 

these Dockets to proceed, would need to consider to what extent the changed circumstances 

require testimony at all, and, if so, whether or to what extent to file and offer different testimony. 

41. This Motion is supported by Affidavits attached as Exhibits 4 and 5 hereto. 

Therefore, Commonwealth Edison Company’s Motions to Dismiss should be granted.

                                                 
6  While the two Rider AMP reconciliation approval Dockets have been continued, discovery was 

conducted by Staff, the AG, and CUB in the first Docket, as noted earlier.  The discovery, to ComEd’s 
understanding, did not identify any errors. 
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Dated: January 15, 2013 Respectfully submitted, 
Commonwealth Edison Company 
 
 
By:   
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