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OVERVIEW 1 

Q.  Please state your name and business address. 2 

A. My name is Qin Liu, and I am employed by the Federal Policy Department of the 3 

Policy Division at the Illinois Commerce Commission (“Commission”).  My 4 

business address is 160 North LaSalle, Suite C-800, Chicago, Illinois, 60601. 5 

Q. Please describe your educational background. 6 

A. I hold a PhD degree in economics from Northwestern University (Evanston), a 7 

MA degree in economics from University of Alberta, and a BA degree in 8 

mathematics from P. R. China. 9 

Q Have you previously testified before the Commission? 10 

A. Yes.  I have testified before this Commission in various proceedings.  Examples 11 

include ICC Docket Nos. 00-0700, 01-0515, 01-0786, 02-0560, 08-0569, 09-12 

0268, 09-0586, 10-0379, and 12-0116. 13 

Q. What is the purpose of your testimony? 14 

A. The purpose of my testimony is to address various disputes between Illinois Bell 15 

Telephone Company d/b/a AT&T Illinois (“AT&T”) and SprintCom, Inc., 16 

WirelessCo, L.P., NPCR, Inc. d/b/a Nextel Partners and Nextel West Corp. 17 

(collectively, “Sprint”): interconnection methods (Issue 13), points of 18 

interconnection (Issues 15-17), facilities and trunking provisions (non-19 

compensation) (Issues 19-20, 24), interconnection facilities pricing and cost 20 

sharing (Issues 44-47, 49) and pricing issues (Issue 70). 21 

   22 
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Issue 13 23 

AT&T Issue 13(a):  Should the definition of Interconnection be based on both Part 51 24 
and Part 20 of the FCC’s rules? 25 

AT&T Issue 13(b):  Should there be a distinction between “Interconnection”, as defined 26 
in 47 C.F.R. Section 51.5, and “interconnection”?  27 

Sprint Issue 13:  Should this Agreement include provisions regarding indirect 28 
interconnection? 29 

  30 

Background and Analysis 31 

Q. What is your understanding of the parties’ positions on this issue? 32 

A. Issue 13 concerns the definition of the term “Interconnection” in General Terms 33 

and Conditions (“GTCs”) Section 2.59.  As I understand it, AT&T intends the 34 

term “Interconnection” to mean a specific type of interconnection between 35 

carriers: interconnection between an incumbent local exchange carrier (“LEC”) 36 

and a requesting telecommunications carrier established under Section 251(c)(2) 37 

(i.e., Section 251(c)(2) interconnection), which the FCC characterized as “the 38 

linking of two networks for the mutual exchange of traffic.”
1
  AT&T proposes to 39 

define the term “Interconnection” as provided in 47 C.F.R. §51.5.  Consistent 40 

with this definition, AT&T proposes to use the term “interconnection” (with a 41 

lower “i”), instead of the term “Interconnection” (with an upper case “I”), in 42 

Attachment 2 Section 1.1 to refer to interconnection described in Attachment 2, 43 

which includes, but is not limited to, interconnection as defined in 47 C.F.R. 44 

§51.5.  45 

                                            
1
 Local Competition Order (FCC 96-325), ¶176, and 47 C.F.R. 51.5. 
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 Sprint opposes AT&T’s definition of “Interconnection” and asserts that the term 46 

“Interconnection” should be defined more broadly than interconnection as 47 

provided in 47 C.F.R. §51.5.  It defines the term “Interconnection” to include 48 

interconnection as provided in 47 C.F.R. §51.5 as well as interconnection as 49 

provided in 47 C.F.R. §20.3.  While Section 51.5 of the FCC rules defines 50 

interconnection as the “linking of two networks for the mutual exchange of 51 

traffic,” Section 20.3 of the FCC rules defines interconnection as “[d]irect or 52 

indirect connection through automatic or manual means (by wire, microwave, or 53 

other technologies such as store and forward) to permit the transmission or 54 

reception of messages or signals to or from points in the public switched 55 

network.”
2
  Consistent with its definition of the term “Interconnection”, Sprint 56 

proposes to use the term “Interconnection” (with an upper case “I”), instead of the 57 

term “interconnection” (with a lower case ”i”), in Attachment 2 Section 1.1 to 58 

refer to interconnection described in Attachment 2, which includes, but not 59 

limited to, interconnection as provided in 47. C.F.R. §51.5. 60 

Q. What do you believe to be the fundamental dispute under Issue 13? 61 

A. I first note that interconnection as provided in Section 20.3 includes, but is not 62 

limited to, interconnection as provided in Section 51.5.  For instance, in Section 63 

20.3 of the FCC Rules, the term “interconnection” applies to the linking of two 64 

networks for the transport of transit traffic, 911 traffic and IXC traffic, but in 65 

Section 51.5 of the FCC Rules, the term “interconnection” does not apply to any 66 

of the three types of traffic because none of them is originated from or terminated 67 

                                            
2
  47 C.F.R. §20.3. 
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to AT&T end user customers and thus represents the mutual exchange of traffic 68 

between the parties.  Instead, they are all traffic between Sprint and third party 69 

service providers.  Sprint’s inclusion of Section 51.5 in the definition of 70 

“Interconnection,” therefore, is superfluous because the meaning of 71 

interconnection as provided in Section 51.5 is already included in the term 72 

interconnection as provided in Section 20.3.  I further note that the supposed 73 

dispute about the definition of the term “Interconnection” is not about the 74 

definition at all.  At the core is the dispute about the scope of AT&T’s obligation 75 

to provide, and Sprint’s entitlement to obtain, transmission facilities at cost-based 76 

rates under Section 251(c)(2), which will be addressed under Issues 19, 20, 24.  77 

Q.  Has the FCC provided guidance regarding the meaning of Section 251(c)(2) 78 
interconnection? 79 

A. Yes.  Section 251(c)(2) requires an incumbent LEC to provide, for the facilities 80 

and equipment of a requesting telecommunications carrier, interconnection with 81 

the incumbent LEC’s network “for the transmission and routing of telephone 82 

exchange service and exchange access.”
3
  The FCC has concluded that the term 83 

“interconnection” as used under Section 251(c)(2) is “the physical linking of two 84 

networks for the mutual exchange of traffic.”
 4

  Therefore, Section 251(c)(2) 85 

interconnection or interconnection under Section 251(c)(2) has the meaning as 86 

provided in Section 51.5 of the FCC Rules (or 47 C.F.R. §51.5).    87 

Response to Arguments of the Parties’ Witnesses 88 

Q How does AT&T support its definition of the term “Interconnection”? 89 

                                            
3
 47 U.S.C. 251(c)(2). 

4
 Local Competition Order, ¶176. 
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A. AT&T notes that the FCC defined the term “interconnection” under Section 90 

251(c)(2) as “the linking of two networks for the mutual exchange of traffic,” 91 

which is the same as provided in Section 51.5 of the FCC Rules: 92 

For the purpose of the Interconnection requirement established by 93 
section 251(c)(2), the FCC defined “Interconnection” in 47 C.F.R. 94 
§ 51.5 as the “linking of two networks for the mutual exchange of 95 
traffic”.

5
   96 

AT&T reasons that its definition, which references Section 51.5 of the FCC 97 

Rules, is appropriate and should be adopted.  In addition, AT&T voices concerns 98 

that the adoption of Sprint’s definition of the term “Interconnection” would 99 

expand AT&T’s obligation to provide transmission facilities at cost-based rates 100 

beyond what is required of it by Section 251(c)(2).
6
  101 

Q. Do you agree that AT&T’s definition of the term “Interconnection” is 102 
appropriate? 103 

A. Yes.  By virtue of defining a term, one may put any meaning into the term (such 104 

as “Interconnection”).  Which competing definition of the term “Interconnection” 105 

is appropriate is determined by the intended use of the term.  If the term 106 

“Interconnection” is intended to identify specific circumstances or specific types 107 

of interconnection for which an incumbent LEC (AT&T in this case) must make 108 

transmission facilities available at cost-based rates under Section 251(c)(2), then 109 

the definition designed to achieve such purpose is the appropriate one and should 110 

be adopted.   As noted above, the FCC has clearly stated that Section 251(c)(2) 111 

interconnection is “for the linking of two networks for the mutual exchange of 112 

                                            
5
 AT&T Illinois Exhibit 1.0 (Pellerin) at 17. 

6
 AT&T Illinois Exhibit 1.0 (Pellerin) at 18-19. 
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traffic” and thus has the same meaning as provided in 47 C.F.R §51.5.
7
  AT&T’s 113 

definition referencing 47 C.F.R §51.5 is appropriate for the purpose of identifying 114 

the circumstances or types of interconnection for which AT&T must make 115 

transmission facilities available at cost-based rates under Section 251(c)(2).  As I 116 

understand it, AT&T’s definition of the term “Interconnection” is intended to 117 

achieve such a purpose, and therefore, should be adopted.   118 

Q. How does Sprint support its definition of the term “Interconnection”?  119 

A. Sprint witness James Burt asserts that the term “Interconnection” should refer to 120 

interconnection as provided in 47 C.F.R. §51.5 as well as interconnection as 121 

provided in 47 C.F.R. §20.3 for the sake of completeness and because both 122 

sections equally apply to the interconnection arrangement between the parties: 123 

Sprint’s position is that if the Agreement is going to refer to either 124 
set of rules, the Agreement should refer to both sets for the sake of 125 
completeness.  As a CMRS provider, Section 20.3 of the Part 20 126 
rules and Section 51.5 of the Part 51 rules are equally applicable to 127 
the interconnection arrangement between Sprint and AT&T.

8
 128 

 129 

Q. Do you agree with Sprint’s supporting argument? 130 

A. No.  Mr. Burt’s argument that Sprint definition of “Interconnection” is needed for 131 

the sake of completeness is unconvincing.  Completeness does not require Sprint 132 

to define the term “Interconnection” (with an upper case “I”) at all.  The term 133 

“interconnection” (with a lower case “i”) includes all interconnection between 134 

carriers, and thus, is adequate for completeness.  The need to define the term 135 

“Interconnection” arises only when the term is used to refer to specific types or a 136 

                                            
7
 Local Competition Order, ¶176, and 47 C.F.R. §51.5. 

8
 Sprint Exhibit 1.0 (Burt) at 47. 
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subset of interconnection, which is what AT&T’s definition of the term 137 

“Interconnection” is designed for.   138 

 Moreover, I am not sure what Mr. Burns means by the assertion that Sections 51.5 139 

and 20.3 of the FCC rules are equally applicable to the interconnection 140 

arrangement between the parties.  I note that the term interconnection as provided 141 

in Section 20.3 includes, but is not limited to, interconnection as provided in 142 

Section 51.5.  While Section 51.5 interconnection has the same meaning as 143 

Section 251(c)(2) interconnection, Section 20.3 interconnection includes other 144 

types of interconnection (i.e., non-Section 251(c)(2) interconnection) as well.  145 

Apparently, they are not equally applicable to each and every portion of the 146 

interconnection agreement between the parties.   And, the fact that the parties’ 147 

interconnection agreement includes provisions governing Section 251(c)(2) 148 

interconnection as well as provisions governing non-Section 251(c)(2) 149 

interconnection (i.e., interconnection included in 47 C.F.R. §20.3  but not 150 

included in 47 C.F.R §51.5) does not mean that Section 51.5 interconnection and 151 

non-Section 51.5 interconnection are or should be subject to the same regulatory 152 

treatments.  In fact, they are not.  For instance, Sprint is entitled to cost-based 153 

rates for transmission facilities when used solely for interconnection under 154 

Section 251(c)(2) (i.e., for the mutual exchange of traffic).  But, Sprint is not 155 

entitled to cost-based rates for transmission facilities used for non-Section 156 

251(c)(2) interconnection (i.e., not for the mutual exchange of traffic).  Such non-157 

Section 251(c)(2) interconnection includes interconnection with an Interexchange 158 

Carrier (“IXC”) for the delivery of traffic between Sprint end user customers and 159 
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IXCs, interconnection with the Selective Router for the routing and transport of 160 

E911 traffic from Sprint end user customers to the Public Safety Answering 161 

Points (“PSAP”), and indirect interconnection with a third party through AT&T 162 

(i.e., with AT&T as the intermediary transport provider).    163 

Finally, it seems that, consistent with its positions on Issues 19 and 20, Sprint, by 164 

referencing 47 C.F.R. §20.3 in the definition of “Interconnection” (and thus, in 165 

the definition of “Interconnection Facility” in Issue 19), attempts to extend, 166 

improperly, its entitlement to obtain transmission facilities at cost-based rates for 167 

interconnection beyond what is granted it by Section 251(c)(2).    168 

Recommendation 169 

Q. Please summarize your findings and state your recommendation. 170 

A. Sprint’s definition of the term “Interconnection” is overly broad and inappropriate 171 

for the purpose of describing Section 251(c)(2) interconnection for which it is 172 

entitled to obtain transmission facilities at cost-based rates, and thus, should be 173 

rejected.  On the other hand, AT&T’s language in the GTCs Section 2.59 174 

clarifying the difference between Interconnection (with an upper case “I”) and 175 

interconnection (with a lower case “i”) is unnecessary and should also be rejected.  176 

I, therefore, recommend that the Commission reject the disputed language 177 

proposed by both parties and adopt only the agreed upon portion of the GTCs 178 

Section 2.59: 179 

GTCs Section 2.59 180 

“Interconnection” is as defined at 47 C.F.R. § 51.5. 181 
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 Moreover, Attachment 2 of the parties’ Interconnection Agreement (“ICA”) 182 

establishes provisions governing Section 251(c)(2) interconnection (i.e., for the 183 

mutual exchange of traffic) as well as provisions governing non-Section 251(c)(2) 184 

interconnection (e.g., for the purposes of delivering traffic to/from IXCs, to the 185 

E911 Selective Router to be routed to the PSAP, and to/from a third party, etc.).  186 

In view of my recommendation on the definition of the term “Interconnection,” it 187 

would not be appropriate to use the term “Interconnection” to collectively refer to 188 

all types of interconnection described in Attachment 2.  Therefore, I recommend 189 

that the term “interconnection” (with a lower case “i”), instead of the term 190 

“Interconnection” (with an upper case “I”), be used in Attachment 2 Section 1.1: 191 

Attachment 2 Section 1.1 192 

1.1 This Attachment to the Agreement between the Parties sets 193 
forth rates, terms, and conditions under which the Parties shall 194 
provide interconnection with each other’s networks for the 195 
transmission and routing of Authorized Services traffic. 196 
 197 

Issues 15, 46, 47 198 

AT&T Issue 15:  Should the POI serve as both the physical and financial demarcation 199 
point between the parties’ networks? 200 

Sprint Issue 15:  What is the appropriate definition of the “Point of Interconnection”?   201 

AT&T Issue 46:  Should the parties share the cost of TELRIC priced facilities on 202 
Sprint’s side of the POI?  203 

Sprint Issue 46:  Should Interconnection Facilities cost be equally shared (50/50 204 
basis)?  205 

AT&T Issue 47:  Should Attachment 2 contain billing terms specific to 206 
Interconnection Facilities? 207 

Sprint Issue 47:  Should the Billing Party discount the invoice for Interconnection 208 
Facilities by fifty (50%) to reflect an equal sharing of the costs? 209 

 210 
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Background and Analysis 211 

Q. What are the parties’ positions on Issues 15, 46 and 47? 212 

A. As I understand it, AT&T takes the position that a Point of Interconnection 213 

(“POI”) in the meaning of Section 251(c)(2) should serve as the physical and 214 

financial demarcation point for facilities between the parties and each party 215 

should be responsible physically and financially for facilities on its side of the 216 

POI (Issue 15).  Consistent with this position, AT&T contends that it should not 217 

be responsible for any of the costs associated with interconnection facilities used 218 

to physically link Sprint’s network to the POI (Issue 46) and thus there is no need 219 

for any billing terms in Attachment 2 (Issue 47).   220 

Sprint, on the other hand, agrees that a POI is a physical demarcation point for 221 

facilities between the parties and each party is physically responsible for facilities 222 

on its side of the POI.
9
  As I understand it, “being physically responsible for 223 

facilities” means being responsible to procure the facilities (through self-224 

provisioning and/or leasing from AT&T or a third party).  But, Sprint does not 225 

agree that the POI should serve as the financial demarcation point for facilities 226 

between the parties or that each party should be financially responsible for 227 

facilities on its side of the POI.  The facilities in question seem to be facilities 228 

used to connect Sprint’s network to the POI on the AT&T network (i.e., 229 

interconnection facilities), which are entirely on Sprint side of the POI.  So, Sprint 230 

seemingly takes the view that it should not be held responsible to pay for the 231 

interconnection facilities that it procures and admits it is responsible to procure.  232 

                                            
9
 DPL Issue 15.  
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Instead, AT&T should be held responsible to pay for part of the costs associated 233 

with the interconnection facilities that Sprint procures and admits it is responsible 234 

to procure (Issue 46).  Consistent with this position, Sprint proposes billing terms 235 

(in Attachment 2 Sections 3.9.3 and 3.9.3.1 and Pricing Schedule Sections 1.3.2, 236 

1.3.3 and 1.4.2) governing Sprint’s billing of AT&T for the interconnection 237 

facilities that Sprint procures and admits it is responsible to procure (Issue 47).
10

 238 

Q. What is the fundamental dispute between parties under Issues 15, 46 and 47? 239 

 A. It seems that the core issue between parties under Issues 15, 46 and 47 is the 240 

allocation of financial responsibilities for facilities on the respective parties’ sides 241 

of the POI.  The facilities in question appear to be transmission facilities linking 242 

Sprint’s network to the POI on the AT&T network (i.e., Sprint’s interconnection 243 

facilities).
11

 244 

Q. Please describe the statutory and FCC requirement regarding 245 
interconnection and interconnection facilities. 246 

A. Sections 251(c)(2) of the 1996 Act imposes on an incumbent LEC the duty to 247 

provide, for the facilities and equipment of a requesting telecommunications 248 

carrier, interconnection with the incumbent LEC’s network for the mutual 249 

exchange of traffic (i.e., for the transmission and routing of telephone exchange 250 

service and exchange access) at cost-based rates.  While no statute or rule 251 

specifically addresses it, the FCC interprets its rule to require an incumbent LEC 252 

to provide transmission facilities necessary for the linking of the requesting 253 

telecommunications carrier’s network to the incumbent LEC’s network (i.e., 254 

                                            
10

 DPL Issue 47. 
11

 AT&T Illinois Ex. 1.0 (Pellerin) at 41 and Sprint Ex. 3.0 (Farrar) at 43. 
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interconnection facilities) at cost-based rates as part of the incumbent LEC’s duty 255 

to provide cost-based interconnection under Section 251(c)(2), an interpretation 256 

upheld by the United States Supreme Court: 257 

The Commission [FCC] contends that its regulations require 258 
AT&T to provide access at cost-based rates to its existing entrance 259 
facilities for the purpose of interconnection. (Illustration added)

12
 260 

… … 261 
Entrance facilities, at least when used for the mutual exchange of 262 
traffic, seem to us to fall comfortably within the definition of 263 
interconnection. … … In sum, the Commission’s [FCC’s] 264 
interpretation of its regulations is neither plainly erroneous nor 265 
inconsistent with the regulatory text. (Illustration added)

13
 266 

 Therefore, as part of the duty to provide cost-based interconnection under Section 267 

251(c)(2), an incumbent LEC must provide transmission facilities necessary for 268 

the interconnection (i.e., interconnection facilities) at cost-based rates.  269 

Q. Has the Commission addressed the financial responsibility issue in past 270 
arbitration proceedings?  271 

A. Yes.  The Commission has repeatedly and consistently determined that each party 272 

should be financially and physically responsible for facilities on its side of the 273 

POI.  Such examples include: 274 

 [T]he Commission is of the opinion that Ameritech and Global 275 
[NAPs] should be responsible both financially and physically on 276 
its side of the single POI.  (Illustration added)

14
   277 

Each party here should assume financial responsibility for 278 
transport on its side of any POI established for the exchange of 279 
telecommunications traffic.

15
 280 

                                            
12

 Talk America, Inc. v. Michigan Bell Telephone Co. d/b/a AT&T Michigan, 131 S.Ct. 2254 (hereinafter, 

“Talk America Decision”), at 8. 
13

 Talk America Decision at 12. 
14

 Global NAPs/Ameritech Arbitration Decision (ICC Docket No. 01-0786) at 8. 
15

 Global NAPs/Verizon Arbitration Decision (ICC Docket 02-0253) at 11 and Global NAPs/Verizon Order 

on Rehearing (ICC Docket 02-0253) at 11. 
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Such a POI, which would clearly establish the point of financial 281 
and physical demarcation for exchange of traffic, is consistent with 282 
requirements of TA96 and FCC rules.

16
 283 

 The RLECs’ position that each party should be financially and 284 
physically responsible for the costs associated with carrying traffic 285 
on its side of the POI and that the RLECs should not be required to 286 
pay Sprint (other than the agreed rates per minute for reciprocal 287 
compensation) for the costs of facilities beyond each RLEC’s 288 
service area boundaries is reasonable and consistent with past 289 
Commission decisions.

17
  290 

 291 

Response to Arguments of the Parties’ Witnesses 292 

Q. How does AT&T support its position?  293 

A. AT&T notes that the Commission has in the past consistently determined that 294 

each party should be physically and financially responsible for facilities on its 295 

side of the POI and Sprint has not provided any persuasive arguments to justify a 296 

departure from the Commission’s prior determinations on this issue.  AT&T 297 

asserts that Sprint, when requesting interconnection with AT&T pursuant to 298 

Section 251(c)(2) as competitive LECs (“CLECs”) do, should be subject to the 299 

same rules and Commission precedents as the CLECs and thus be financially and 300 

physically responsible for facilities on its side of the POI as CLECs are for their 301 

sides of the POI.  AT&T points out that the facilities (i.e., interconnection 302 

facilities) in question are entirely on Sprint’s side of the POI.  Thus, Sprint should 303 

be financially and physically responsible for the facilities.
18

   304 

Moreover, AT&T voices concerns that Sprint’s proposal to apportion to AT&T 305 

half of the costs associated with interconnection facilities has the effect of forcing 306 

                                            
16

 AT&T/SBC Arbitration Decision (ICC Docket No. 03-0239) at 22. 
17

 Sprint/RLECs Arbitration Decision (ICC Docket No. 05-0402) at 19. 
18

 AT&T Illinois Exhibit 1.0 (Pellerin) at 39-40.   
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AT&T to provide interconnection facilities at below cost-based rates, and thus, is 307 

inconsistent with Section 251(c)(2), which requires AT&T to provide 308 

interconnection, including interconnection facilities, at  cost-based rates, not at 309 

below cost-based rates.
19

 310 

Q.  How does Sprint support its position? 311 

A. Sprint agrees that each party should be physically responsible for facilities on its 312 

side of the POI (i.e., responsible to procure facilities on its side of the POI).  But it 313 

does not agree that each party should be financially responsible for facilities on its 314 

side of the POI.  In its opinion, Sprint should not be held responsible to pay for 315 

interconnection facilities it procures and admits it is responsible to procure.  316 

Instead, AT&T should be held responsible to pay half of the costs associated with 317 

the interconnection facilities that Sprint procures and admits it is responsible to 318 

procure.  It seems that Sprint relies on Sections 51.507(c) and 51.709(b) of the 319 

FCC rules and the FCC USF/ICC Transformation Order to justify its 50/50 cost-320 

sharing proposal:  321 

 Sprint’s position is that the costs of that facility [connecting 322 
Sprint’s network to the POI] should be apportioned equally 323 
between the two parties. This represents an application of the 324 
FCC’s cost sharing rules, 47 CFR §§ 51.507(c) and 51.709(b), in a 325 
manner that is now consistent with the FCC’s CAF Order which 326 
makes it clear that both the calling and called parties equally 327 
benefit from a call; and, thus, both the originating and terminating 328 
carriers equally benefit from a call.  (Illustration added)

20
 329 

  … …  330 

 The FCC’s CAF Order is consistent with Sprint’s position and 331 
inconsistent with AT&T’s position. As explicitly pointed out in the 332 
CAF Order, interconnection benefits the end-user customers of 333 

                                            
19

 AT&T Exhibit 1.0 (Pellerin) at 41-42. 
20

 Sprint Exhibit 3.0 (Farrar) at 43-44. 
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both Sprint and AT&T by allowing the end-user customers of both 334 
parties to make and receive calls.  In light of the rejection of the 335 
Calling Party’s Network Pays rule, coupled with the recognition 336 
that each carrier’s customer equally benefits from any given call 337 
there is no longer any need to determine proportionality based 338 
upon which party’s customer may originate a given call. Now, the 339 
cost of the facilities should simply be equally shared on a 340 
50%/50% basis. (Footnote omitted)

21
 341 

 342 

Q.  Please discuss Sprint’s supporting arguments for its 50/50 cost-sharing 343 
proposal. 344 

A. To begin with, Sprint seems to be recycling arguments that have been rejected by 345 

the Commission in its prior arbitration proceeding.  For example, Sprint argues 346 

that its cost-sharing proposal is consistent with Sections 51.507(c) and 51.709(b) 347 

of the FCC rules.  Sprint relied on the same arguments in Docket No. 05-0402 to 348 

support its cost-sharing proposal but did not prevail.
22

  Finding its arguments 349 

unpersuasive, the Commission rejected Sprint’s cost-sharing proposal and 350 

reaffirmed the Commission’s prior determinations that each party should be 351 

financially and physically responsible for facilities on its side of the POI.
23

   352 

 In addition to recycling arguments that have been rejected by the Commission, 353 

Sprint also relies on FCC statements in paragraph 775 and footnote 1409 of the 354 

USF/ICC Transformation Order to justify the 50/50 cost-sharing proposal.
24

  355 

Paragraph 775 of the USF/ICC Transformation Order states:  356 

[I]n any event, bill-and-keep is consistent with section 252(d)’s 357 
pricing standard.  Section 252(d)(2)(B) makes clear that 358 
“arrangements that waive mutual recovery (such as bill-and-keep 359 
arrangements)” are consistent with section 252(d)’s pricing 360 
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standard.  As explained in the Local Competition First Report and 361 
Order, this provision precludes any argument that “the 362 
Commission and states do not have the authority to mandate bill-363 
and-keep arrangements” or that bill-and-keep is permissible only if 364 
it is voluntarily agreed to by the carriers involved.  Bill-and-keep 365 
also ensures “recovery of each carrier of costs” associated with 366 
transport and termination.  The Act does not specify from whom 367 
each carrier may (or must) recover those costs and, under the 368 
approach we adopt today, each carrier will “recover” its costs from 369 
its own end users or from explicit support mechanisms such as the 370 
federal universal service fund. [footnote 1409] Thus, bill-and-keep 371 
will not limit the amount of a carrier’s cost recovery, but instead 372 
will alter the source of the cost recovery – network costs would be 373 
recovered from carriers’ customers supplemented as necessary by 374 
explicit universal service support, rather than from other carriers. 375 
(Emphasis added)

25
 376 

After concluding that each carrier should recover its costs (associated with 377 

transport and termination of traffic) from its own end user customers, the FCC 378 

further explained the rationale for such a position in footnote 1409 of the 379 

USF/ICC Transformation Order:                             380 

The economic premise of a bill-and-keep regime differs from the 381 
calling party network pays (CPNP) philosophy of cost causation.  382 
Under CPNP thinking the party that initiated the call is receiving 383 
the most benefit from that call.  Under the bill-and-keep 384 
methodology the economic premise is that both the calling and the 385 
called party benefit from the ability to exchange traffic, i.e., being 386 
interconnected.  This is consistent with policy justifications for 387 
bill-and-keep described in the Intercarrier Compensation NPRM in 388 
which the Commission said “there may be no reason why both 389 
LECs should not recover the costs of providing these benefits 390 
directly from their end users.  Bill-and-keep provides a mechanism 391 
whereby end users pay for the benefit of making and receiving 392 
calls.”  Intercarrier Compensation NPRM, 16 FCC Rcd at 9625, 393 
para. 37 (emphasis in original).

26
 394 

 Contrary to its intention, these FCC statements do not support Sprint’s cost-395 

sharing proposal.  In paragraph 775 of the USF/ICC Transformation Order, the 396 
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FCC addressed inter-carrier compensation issues and the recovery of costs 397 

associated with “transport and termination of traffic”, not recovery of costs 398 

associated with interconnection.  The FCC has made it clear in the Local 399 

Competition Order  that interconnection, as the term is used in Section 251(c)(2), 400 

does not include transport and termination of traffic:  401 

 We conclude that the term "interconnection" under section 402 
251(c)(2) refers only to the physical linking of two networks for 403 
the mutual exchange of traffic. Including the transport and 404 
termination of traffic within the meaning of section 251(c)(2) 405 
would result in reading out of the statute the duty of all LECs to 406 
establish "reciprocal compensation arrangements for the transport 407 
and termination of telecommunications," under section 251(b)(5).  408 
... …  We note that because interconnection refers to the physical 409 
linking of two networks, and not the transport and termination of 410 
traffic, access charges are not affected by our rules implementing 411 
section 251(c)(2).

27
 412 

 Interconnection “does not include the transport and termination of 413 
traffic.” 47 C.F.R. 51.5. Instead, compensation for transport and 414 
termination—that is, for delivering local telephone calls that are 415 
placed by the customer of another carrier—is governed by separate 416 
provisions in the 1996 Act. 47 U.S.C. 251(b)(5), 252(d)(2). 417 
Typically, a competitive LEC will pay an incumbent a cost-based 418 
rate for interconnection under Section 251(c)(2) and, in addition, 419 
will separately pay a cost-based rate to terminate local 420 
telecommunications traffic that travels from the competitor to the 421 
incumbent over the facilities the competitor has leased for 422 
interconnection. (Emphasis added)

28
 423 

Interconnection is subject to different regulatory treatment and governed by 424 

separate provisions and regulations than transport and termination of traffic.
29

  425 

The FCC’s determinations and statements made in the context of the recovery of 426 

costs associated with transport and termination of traffic should not be 427 
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automatically applied to the recovery of costs associated with interconnection.  428 

And, should we apply the FCC conclusion and arguments to support the 429 

conclusion articulated in paragraph 775 and footnote 1409, which we should not, 430 

these arguments support a conclusion that the Commission should reject, not 431 

adopt, Sprint’s cost-sharing proposal.  Reading paragraph 775 and footnote 1409 432 

of the USF/ICC Transformation Order in its entirety, the essence of the FCC’s 433 

reasoning was that, because “both the calling and the called party benefit from the 434 

ability to exchange traffic, i.e., being interconnected”, each party should recover 435 

the costs (associated with transport and termination of calls) from its end user 436 

customers, not from the other party (i.e., bill-and-keep).  I do not see how the 437 

FCC position and arguments made to support the position that each carrier should 438 

recover the costs associated with transport and termination of traffic from its own 439 

end user customers could in any way support a conclusion that Sprint should 440 

recover costs associated with interconnection and in particular costs associated 441 

with interconnection facilities from the other party (i.e., AT&T).  If anything, the 442 

FCC position on the recovery of costs associated with transport and termination of 443 

traffic and arguments in support of such a position support a conclusion that 444 

Sprint’s cost-sharing proposal should be rejected and Sprint should recover the 445 

costs associated with interconnection facilities on its side of the POI from its end 446 

user customers, because Sprint end user customers benefit from the ability to 447 

make calls to AT&T end user customers as well as from the ability to receive 448 

calls from AT&T end user customers.   449 

 In summary, Sprint attempts to support its 50/50 cost-sharing proposal with 450 
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arguments that have been rejected by the Commission.  It also attempts to support 451 

its 50/50 cost-sharing proposal by relying on the FCC position that each carrier 452 

should recover costs (associated with transport and termination of traffic) from its 453 

own end user customers and arguments made in support of such position, which, 454 

if anything, support a conclusion that Sprint’s cost-sharing proposal should not be 455 

adopted or should be rejected.  Thus, Sprint has not provided any new and valid 456 

arguments to support its cost-sharing proposal, 50/50 or otherwise.  In addition, 457 

Sprint’s cost-sharing proposal has the effect of permitting it to obtain 458 

interconnection facilities at below cost-based rates, thus exceeding its entitlement 459 

granted it by Section 251(c)(2). 460 

Q.  Has Sprint provided any support for its equal benefit assertion? 461 

A.  No.  In support of Sprint’s 50/50 cost-sharing proposal, Mr. Farrar asserts: 462 

[T]he FCC made clear in the ICC/CAF Order that both the calling 463 
and called parties equally benefit from a call; and, thus, the 464 
originating and terminating carriers equally benefit from a call.  465 
(Emphasis added)

30
 466 

 Yet, Mr Farrar does not provide specific references to such alleged FCC position.  467 

The FCC statements referenced by Sprint later on (i.e., paragraph 775 and 468 

footnote 1409 of the USF/ICC Transformation Order) did not make clear that the 469 

calling and called parties equally benefit from a call or that originating and 470 

terminating carries equally benefit from a call.  It appears that Mr. Farrar may 471 

have misinterpreted the Order.  472 

Recommendation 473 
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Q.  Please summarize your findings and state your recommendation. 474 

A. The Commission has in the past consistently made the determination on the issue 475 

of financial (and physical) responsibility on the parties’ respective sides of the 476 

POI under Section 251(c)(2).  Sprint has not provided any new or valid arguments 477 

to support its cost-sharing proposal or to warrant a departure from the 478 

Commission’s prior determination on this issue.  As such, the Commission should 479 

reaffirm its prior determination that each party should be financially and 480 

physically responsible for facilities on its side of the POI.  Accordingly, the 481 

Commission should reject Sprint proposed language for GTCs Section 2.88 and 482 

should adopt AT&T proposed language for GTCs Section 2.88 with modification 483 

as follows: 484 

GTCs Section 2.88 485 

“Point of Interconnection” (“POI”)” is a point on the AT&T 486 
ILLINOIS network where Sprint physically links its network with 487 
the AT&T ILLINOIS network for the mutual exchange of traffic.  488 
Each Party is physically and financially responsible for facilities 489 
on its side of the POI.  490 

 Consistent with my position on Issue 15, I recommend that the Commission reject 491 

Sprint proposed language for Issues 46 and 47 (i.e., in Attachment 2 Sections 3.9, 492 

3.9.1, 3.9.2, 3.9.3, 3.9.3.1 and Pricing Schedule Sections 1.3.2, 1.3.3, 1.4.2). 493 

Issue 16 494 

AT&T Issue 16:  Must Sprint obtain AT&T’s consent to Sprint’s removal of a 495 
previously established POI?  496 

Sprint Issue 16:  Must Sprint obtain AT&T’s consent to Sprint’s designation of a POI 497 
at a technically feasible location on AT&T’s network or Sprint’s 498 
removal of a previously established POI? 499 

 500 

Background and Analysis 501 
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Q. What is your understanding of parties’ positions on this issue? 502 

A. As I understand it, AT&T does not dispute Sprint’s right under Section 251(c)(2) 503 

to establish a POI at any technically feasible point on AT&T’s network.  But, 504 

AT&T opines that Sprint should not be allowed to dismantle any previously 505 

established (i.e., existing) interconnection at its sole discretion.  Sprint, on the 506 

other hand, opines that it is entitled to dismantle any existing interconnection at its 507 

sole discretion, and in particular, entitled to transform its existing multiple-point 508 

interconnection arrangement with AT&T into a single-point interconnection 509 

arrangement.  510 

Q.  Has the Commission previously addressed this issue? 511 

A. Yes.  In the MCI/SBC arbitration proceeding (Docket No. 04-0469), the 512 

Commission determined that MCI shall not dismantle any existing 513 

interconnection at its own discretion: 514 

The Commission concurs with SBC and Staff, however, that, 515 
where MCI already established multiple POIs in a LATA, it shall 516 
not decommission them in its sole discretion.  MCI’s Fiber Meet 517 
(design one) example does not support its position, and also 518 
demonstrates why it is necessary not to grant MCI the unilateral 519 
power to dismantle established interconnection arrangements.  520 
Fiber Meet (design one) requires SBC to provide half of the fiber 521 
pairs and a FOT. It therefore is co-financed and co-owned by SBC 522 
and MCI. MCI should not be allowed, solely at its own discretion, 523 
to dismantle any established Fiber Meet (design one) 524 
interconnection arrangements, which are partly owned by another 525 
LEC. (Emphasis added) 526 

The Commission does not prohibit MCI from dismantling 527 
established interconnection arrangements in all circumstances. 528 
Instead, a LEC shall not be allowed to dismantle any established 529 
interconnection arrangement unless it either reaches an agreement 530 
with its interconnection partner, or receives Commission approval 531 
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based upon sufficient justification. The Commission accepts 532 
Staff’s recommendations for NIM 14.  (Emphasis added)

31
 533 

  534 

Q. Is Sprint correct that the Commission’s finding in Docket No. 04-0469 535 
concerning the decommissioning of existing interconnection is limited to 536 
fiber-meet point interconnection? 537 

A. No.  Sprint asserts that the Commission’s determination in Docket No. 04-0469 538 

that MCI may not dismantle any existing interconnection at its sole discretion is 539 

limited to fiber-meet point interconnection.
32

  This assertion is erroneous.  In 540 

Docket No. 04-0469, Staff and SBC recommended that MCI should not be 541 

allowed to dismantle any existing interconnection at its sole discretion, not just 542 

fiber-meet point interconnection.  In adopting Staff and SBC’s recommendation, 543 

the Commission found MCI’s fiber-meet point example unconvincing, but did not 544 

limit its decision to adopt Staff and SBC’s recommendation to fiber-meet point 545 

interconnection.  Instead, the Commission specifically stated that MCI “shall not 546 

be allowed to dismantle any established interconnection unless it either reaches an 547 

agreement with its interconnection partner, or receives Commission approval 548 

based upon sufficient justification.”
33

  Therefore, Sprint errs in the assertion that 549 

the Commission’s finding in Docket No. 04-0469 regarding the dismantling of 550 

existing interconnection is limited to fiber-meet point interconnection.   551 

Response to Arguments of the Parties’ Witnesses 552 

Q. How does AT&T support its position that Sprint should not be allowed to 553 
dismantle at its sole discretion any existing interconnection? 554 
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A. AT&T witness Mr. Albright argues that Sprint should not be allowed to dismantle 555 

any existing interconnection at its own discretion.  According to Mr. Albright, the 556 

parties “have spent time and money” on establishing the existing multiple-points 557 

interconnection.  Allowing Sprint to dismantle, at its own discretion, existing 558 

interconnection would “increase the risk of tandem facility exhaust, make the 559 

network more susceptible to failure and unnecessarily increase AT&T Illinois’ 560 

costs.”
34

  Mr. Albright further asserts that multiple-point interconnection is more 561 

efficient and reduces network risks and it is simply “not good network 562 

engineering” to dismantle an efficient (i.e., multiple-point) network 563 

interconnection arrangement and to resort to a less efficient (e.g., single-point) 564 

network interconnection arrangement, especially after “parties have spent time 565 

and money” on establishing the multiple-point interconnection.
35

  566 

Q. Is the parties’ existing multiple-point interconnection more efficient? 567 

A. It may be.  In addition to the benefit of increased network reliability and security, 568 

it is possible that the parties’ existing multi-point interconnection is more 569 

economically efficient than the single-point interconnection that Sprint claims it is 570 

entitled to convert to under Section 251(c)(2).  Different interconnection 571 

arrangements have different cost implications for the parties involved, because the 572 

costs of delivering traffic to the point of interconnection (POI) vary with the 573 

interconnection arrangements.  Consider two hypothetical interconnection 574 

arrangements: a single-point interconnection and a multiple-point interconnection 575 

with POI established at each AT&T end office.  Undoubtedly, Sprint will incur 576 
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less cost to deliver traffic to AT&T under the single-point interconnection and 577 

AT&T will incur less cost to deliver traffic to Sprint under the multiple-point 578 

interconnection.  In this case, the cost efficiency of the single-point 579 

interconnection for Sprint is achieved at the expense of AT&T, and the cost 580 

efficiency of the multiple-point interconnection for AT&T is achieved at the 581 

expense of Sprint.  When both parties’ economic interests are considered, it is 582 

possible that neither of the two interconnection arrangements represents the most 583 

efficient network interconnection for the parties as a whole (i.e., minimizing the 584 

parties’ total costs of delivering traffic to each other). 585 

Section 251(c)(2) of the 1996 Act creates an obligation for an incumbent LEC to 586 

provide, and a right for a requesting telecommunications carrier to establish, 587 

interconnection at any technically feasible point within the incumbent LEC’s 588 

network.  As the FCC made clear, the “technically feasible" standard refers 589 

“solely to technical or operational concerns, rather than economic, space, or site 590 

considerations” and “the 1996 Act bars consideration of costs in determining 591 

‘technically feasible’ points of interconnection.”
36

  As a result, interconnection 592 

established pursuant to Section 251(c)(2) is solely established at the requesting 593 

carrier’s discretion based on the requesting carrier’s economic interest.  Such 594 

interconnection does not take into account the economic interest of the incumbent 595 

LEC.  In fact, interconnection established based on asymmetric right and 596 

obligation (created by Section 251(c)(2)) is not aimed to achieve economic 597 

efficiency of network interconnection for the parties as a whole (i.e., minimizing 598 
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the parties’ total cost of delivering traffic to each other).
37

  In contrast, the parties’ 599 

existing multiple-point interconnection arrangement was negotiated by the parties 600 

in absence of asymmetric right and obligation such as those created by Section 601 

251(c)(2), and presumably, took into account the economic interests of both 602 

parties.  An interconnection arrangement that takes into account both parties’ 603 

economic interests is likely to be more economically efficient (i.e., resulting in 604 

lower total costs of delivering traffic to each other) than an interconnection 605 

arrangement where only one party’s economic interest is considered.  Therefore, 606 

it is possible that the parties’ existing multiple-point interconnection arrangement 607 

is more economically efficient for the parties as a whole than a single-point 608 

interconnection arrangement that Sprint claims it is entitled to convert to under 609 

Section 251(c)(2). 610 

Q. How does Sprint support its position? 611 

A. Sprint draws supports for its position from Section 251(c)(2) of the 1996 Act: 612 

As the requesting carrier, Sprint is entitled to request any 613 
technically feasible location within AT&T’s network.  … … 614 
Sprint’s network is constantly evolving, and Sprint is entitled to 615 
establish and maintain its network in a manner that it considers to 616 
be most technically and economically efficient.  As long as Sprint 617 
maintains the required POI in a LATA, it cannot be prohibited 618 
from removing previously established Interconnection Facilities 619 
and any associated POIs.

38
   620 

 In support of the right to dismantle any existing interconnection, at its own 621 

discretion, Sprint witness Felton states: 622 
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  [T]he FCC recognizes that a requesting carrier may interconnect 623 
with an ILEC in a given LATA via a single POI.

 39
 624 

As long as the requesting carrier maintains a minimum of one POI 625 
per LATA there should be no restriction on that carrier’s ability to 626 
manage its network and points of interconnection with an ILEC 627 
such as AT&T as it sees fit.  (Emphasis added)

40
 628 

Like MCI (in Docket No. 04-0469), Sprint argues that the right under Section 629 

252(c)(2) to establish new interconnection at any technically feasible point affords 630 

it the right to dismantle or decommission any existing interconnection at its own 631 

discretion. 632 

Q.  Please respond to Sprint’s supporting argument. 633 

A. No statute or FCC rule squarely addresses a carrier’s right to dismantle or 634 

decommission any existing interconnection.  Section 251(c)(2) of the 1996 Act 635 

grants Sprint the right to establish new interconnection at any technically feasible 636 

point on AT&T’s network.  It says nothing about dismantling or managing or 637 

maintaining existing interconnection.  I do not believe the right to establish new 638 

interconnection permits Sprint to dismantle existing interconnection at its sole 639 

discretion, particularly if such actions impose unnecessary costs on AT&T and/or 640 

adversely affect AT&T’s network reliability. 641 

The 1996 Act imposed various duties on an incumbent LEC in order to facilitate 642 

market entry and promote competition in the local telephone market.  One of 643 

those duties is to provide interconnection at any technically feasible point in the 644 

incumbent LEC’s network.  This was designed to reduce entry barriers and 645 
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encourage market entry by allowing a competitive carrier to choose the lowest-646 

cost interconnection arrangement - i.e., the lowest-cost for the competitive carrier 647 

- to enable its customers to make calls to (or receive calls from) the incumbent 648 

LEC’s much larger customer base: 649 

Congress recognized that prospective competitors faced significant 650 
barriers to entering markets that were dominated by the pre-651 
existing monopolists—incumbent local exchange carriers 652 
(incumbent LECs or ILECs). To aid new entrants in overcoming 653 
those barriers, Congress enacted 47 U.S.C. 251(c). … … Such 654 
linking [interconnection] enables customers of a competitive LEC 655 
to call the incumbent’s customers, and vice versa. The absence of 656 
such interconnection would disadvantage the competitive LEC, 657 
whose customers would be unable to call (or receive calls from) 658 
the incumbent’s much larger customer base. (Illustration added)

41
 659 

So, the primary goal of Section 251(c)(2) (or a competitive carrier’s right to 660 

establish interconnection with an incumbent LEC at any technically feasible point 661 

on the incumbent LEC’s network) was designed to facilitate market entry and 662 

promote competition in the local telephone market.  As a matter of policy, there is 663 

reason to afford carriers or prospective carriers certain asymmetric rights and 664 

protections.  For example, AT&T should not be able to leverage its market 665 

position to force prospective competitors to establish multiple points of 666 

interconnection within a LATA, which would have the effect of deterring or 667 

discouraging market entry, or to penalize competitive carriers that elect different 668 

network architectures.  For these reasons, offering competitive carriers single POI 669 

options are reasonable mechanisms to promote market entry and protect against 670 

abuses that AT&T’s market position potentially permits.  Nevertheless, the 671 

Commission should not permit competitive carriers to take advantage of these 672 
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asymmetric protection mechanisms, which were designed to foster market entry, 673 

and use them to turn the tables on AT&T - dismantling previously established 674 

interconnection at will, disregarding the impact on AT&T and network reliability 675 

of AT&T’s network.   676 

To sum it up, no statute or regulation grants Sprint the right to dismantle any 677 

existing interconnection at its own discretion.  As a matter of policy, Sprint 678 

should not be permitted to dismantle any existing interconnection unless it has 679 

provided sufficient justification, which it has not.  Last, it is unclear why Sprint 680 

would seek to dismantle existing interconnection.  On its face, this would seem to 681 

be inefficient as the parties “have spent time and money” on establishing the 682 

existing multiple-point interconnection arrangement and multiple-point 683 

interconnection better ensures network reliability and security.
42

   684 

 Recommendation 685 

Q. Please summarize your findings and state your recommendation. 686 

A. Sprint relies on the same argument (i.e., the right to establish new interconnection 687 

affords it the right to dismantle existing interconnection) that has been rejected by 688 

the Commission in Docket No. 04-0469.  I see no reason for the Commission to 689 

depart from its prior determination on this issue.  Like in the MCI case, the 690 

Commission should not prohibit a carrier (in this case Sprint) from dismantling 691 

existing interconnection in all circumstances.  But, the Commission should 692 

disallow a carrier (in this case Sprint) from dismantling existing interconnection, 693 

unless the carrier has reached an agreement with its interconnection partner (in 694 
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this case AT&T), or has received Commission approval based on sufficient 695 

justification.  Accordingly, I recommend that the Commission reject the disputed 696 

language under Issue 16 (i.e., in Attachment 2 Section 2.2.1.4) that is proposed by 697 

Sprint and opposed by AT&T. 698 

Issue 17 699 

AT&T Issue 17(a):  Should Sprint be required to establish additional Points of 700 
Interconnection (POIs) when its traffic to an AT&T Tandem 701 
Serving Area exceeds 24 DS1s?  702 

AT&T Issue 17(b):  Should Sprint be required to establish an additional Point of 703 
Interconnection (POI) at an AT&T end office not served by an 704 
AT&T tandem when its traffic to that end office exceeds 24 DS1s?  705 

AT&T Issue 17(c):  Should Sprint establish these additional connections within 90 days?  706 

Sprint Issue 17:  Should Sprint be required to establish additional Points of 707 
Interconnection (POIs) when its traffic to an AT&T Tandem 708 
Serving Area exceeds 24 DS1s?  709 

 710 

Background and Analysis 711 

Q. What is your understanding of parties’ positions on Issue 17? 712 

A. As I understand it, AT&T proposed language under Issue 17 (i.e., in Sections 713 

2.2.1.3, 2.2.1.3.1 and 2.2.1.3.2, 2.2.1.3.3 of Attachment 2) requires that Sprint 714 

establish additional POIs when traffic exceeds 24 DS1s and that the additional 715 

POIs must be established within 90 days of notification that the traffic threshold 716 

has been reached.  Sprint opposes this additional POI requirement. 717 

Q. Has the Commission in past arbitration proceedings addressed the issue of 718 
additional POI? 719 

A. Yes.  The Commission has in the past found that tandem exhaust can render an 720 

otherwise technically feasible point technically infeasible and thus is a potential 721 
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concern that cannot be ignored.
43

  The Commission also found that an incumbent 722 

LEC’s need and ability to protect its network from adverse impacts (such as 723 

network or tandem exhaust) must be balanced against the need not to place 724 

unreasonable burden on the requesting carrier.
44

  In the Level 3/Ameritech 725 

arbitration proceeding (Docket No. 00-0332), the Commission specifically 726 

addressed the issue of traffic threshold at which a carrier should be required to 727 

establish an additional POI.  Specifically, the Commission found that Ameritech 728 

proposed DS3 traffic threshold was too low and would impose undue burden on 729 

Level 3.  Instead, the Commission determined that the traffic threshold for 730 

additional POI should be set at an optical carrier level and that OC-12 (which is 731 

the equivalent of 12 DS3s) “represents the appropriate threshold level of traffic 732 

before requiring a POI to be established.”
45

 733 

Response to Arguments of the Parties’ Witnesses 734 

Q. How does AT&T support its position? 735 

A. AT&T advances two principle arguments to support its position on the 24 DS1s 736 

traffic threshold for additional POIs: enhanced network reliability and more 737 

balanced facilities investment between the parties.  AT&T also points out that the 738 

proposed language (or 24 DS1s traffic threshold) for addition POIs is less 739 

restrictive than the parties’ existing interconnection arrangement that was 740 

established on a negotiated business-to-business basis.    741 

Q. Has AT&T provided any valid arguments to support the 24 DS1s traffic 742 
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threshold at which an additional POI must be established? 743 

A. No.  In the Level 3/Ameritech arbitration proceeding (Docket No. 00-0332), the 744 

Commission found that Ameritech proposed DS3 (which is the equivalent of 28 745 

DS1s) traffic threshold was too low and would place undue burden on the 746 

interconnecting carrier.  AT&T has not presented any new evidence in this 747 

proceeding to warrant a departure from that Commission finding.  AT&T’s 748 

balanced investment argument is also unconvincing for supporting the 24 DS1s 749 

threshold traffic level for additional POIs.  Under Section 251(c)(2), an incumbent 750 

LEC must “provide, for the facilities and equipment of any requesting 751 

telecommunications carrier, interconnection” at any technically feasible point on 752 

the incumbent LEC’s network.  The key criteria for Section 251(c)(2) 753 

interconnection is technically feasible, which “refers solely to technical or 754 

operational concerns, rather than economic, space, or site considerations.”
46

 In 755 

fact, the 1996 Act “bars consideration of costs in determining ‘technically 756 

feasible’ points of interconnection” under Section 251(c)(2).
47

 The “technically 757 

feasible” standard does not include consideration of costs or balanced investment.  758 

However, tandem exhaust and risk of network reliability as a result of traffic 759 

congestion at a particular tandem (or existing POI) can render an otherwise 760 

technically feasible POI technically infeasible.  Nonetheless, AT&T has not 761 

provided persuasive evidence to support the assertion that a 24 DS1s traffic 762 

threshold is absolutely necessary to balance its need and ability to protect its 763 

network reliability against the need not to place an undue burden on an 764 

                                            
46

 Local Competition Order (FCC 96-325), ¶198.  
47

 Local Competition Order (FCC 96-325), ¶199. 
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interconnecting carrier.      765 

 AT&T also references the FCC USF/ICC Transformation Order as support for its 766 

24 DS1s traffic threshold for additional POIs.  The USF/ICC Transformation 767 

Order does not bear on interconnection or additional POI issues.  The FCC 768 

comprehensively reformed intercarrier compensation regimes in the USF/ICC 769 

Transformation Order, but it did not alter an incumbent LEC’s obligation to 770 

provide interconnection under Section 251(c)(2) or any provisions governing the 771 

establishment of POIs.  As before, AT&T must provide interconnection to a 772 

requesting telecommunications carrier at any technically feasible point on the 773 

AT&T network – i.e. the “technically feasible” standard continues to apply.  774 

Q. Does the Texas Commission decision support AT&T’s 24 DS1s traffic 775 
threshold for additional POIs? 776 

A. No.  The Commission was fully aware of the fact that some state commissions 777 

have recognized the potential need for additional POIs when it rejected 778 

Ameritech’s DS3, and adopted an OC-12, traffic threshold in Docket No. 00-779 

0332.
48

 AT&T has not established the applicability of the Texas Commission’s 780 

decision in Illinois.  As AT&T notes, the Texas Commission reached the decision 781 

that additional POI should be established once traffic exceeds 24 DS1s to avoid 782 

“network or tandem exhaust.”
49

  While network and tandem exhaust is a potential 783 

concern, AT&T has not presented sufficient evidence that the AT&T network in 784 

Illinois is so near capacity as to render it necessary to lower the traffic threshold 785 

from OC-12 (which is the equivalent of 336 DS1s or 12 DS3s) to 24 DS1s.  786 

                                            
48

 Level 3/Ameritech Arbitration Decision (Docket No. 00-0332) at 31. 
49

 AT&T Exhibit 2.0 (Albright) at 29. 
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Q. How does Sprint support its position? 787 

A. Sprint basically argues that a carrier is not required to establish more than one 788 

POI within a LATA under Section 251(c)(2).  789 

 Recommendation 790 

Q. Please summarize your findings and state your recommendation. 791 

A. The Commission has in the past recognized the necessity to balance the 792 

incumbent LEC’s need and ability to protect its network from adverse impacts 793 

(such as network or tandem exhaust) and the need not to place undue burden on 794 

interconnecting carriers.  The Commission has also determined that OC-12, which 795 

is the equivalent of 336 DS1s or 12 DS3, is the appropriate traffic threshold at 796 

which additional POIs should be established.  AT&T has not presented sufficient 797 

evidence to warrant a departure from that Commission finding or warrant the 798 

decrease of traffic threshold from OC-12 (or 336 DS1s) to 24 DS1s for additional 799 

POIs.   Therefore, I recommend that Commission reaffirm its finding in Docket 800 

No. 00-0332 and adopt AT&T proposed language under Issue 17 (i.e., in 801 

Attachment 2 Section 2.2.1.3, 2.2.1.3.1, 2.2.1.3.2, and 2.2.1.3.3) with 802 

modification (i.e., with the traffic threshold set at OC-12, instead of 24 DS1s):  803 

Attachment 2 804 

2.2.1.3 When Sprint has established a single POI (or multiple 805 
POIs) in a LATA, Sprint agrees to establish an additional 806 
POI: 807 

2.2.1.3.1 at an AT&T ILLINOIS TSA separate from the 808 
existing POI arrangement when traffic through 809 
the existing POI arrangement to that AT&T 810 
ILLINOIS TSA exceeds OC-12 at peak over 811 
three (3) consecutive months; or 812 

2.2.1.3.2 at an AT&T ILLINOIS End Office in a local 813 
calling area not served by an AT&T ILLINOIS 814 
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Tandem for IntraMTA Traffic when traffic 815 
through the existing POI arrangement to that 816 
local calling area exceeds OC-12 at peak over 817 
three (3) consecutive months. 818 

2.2.1.3.3 The additional POI(s) will be established within 819 
ninety (90) calendar days of notification that the 820 
threshold has been met. 821 

 822 

Issues 19, 20 823 

AT&T Issue 19:  Should the definition of “Interconnection Facilities” reference the 824 
FCC’s definition of “Interconnection” in 47 C.F.R. § 51.5?  825 

Sprint Issue 19:  What are the appropriate definitions of “Interconnection Facilities”?  826 

AT&T 20(a):  Should the ICA state that the Interconnection Facilities available to 827 
Sprint at TELRIC prices be limited to those facilities used “solely” 828 
for section 251(c)(2) interconnection?   829 

AT&T 20(b):  Should the ICA provide that Interconnection Facilities purchased at 830 
TELRIC rates may not be used for 911 and Equal Access trunks?  831 

Sprint Issue 20:  What is the appropriate use of Interconnection Facilities provided 832 
by AT&T?  833 

 834 

Background and Analysis 835 

Q. Please describe the parties’ positions on Issue 19. 836 

A. According to DPL Issue 19, the disputed language under Issue 19 is contained 837 

GTCs Section 2.60 and Attachment 2 Section 3.3: 838 

GTCs Section 2.60  839 

“Interconnection Facilities” are the transmission facilities that 840 
connect Sprint’s network with AT&T ILLINOIS’ network for the 841 
mutual exchange of traffic.  These facilities connect Sprint’s 842 
network from Sprint’s Switch or associated point of presence 843 
within the LATA to the POI for the transmission and routing of 844 
telephone exchange service and/or exchange access service.  For 845 
the avoidance of doubt, but subject to Attachment 02, Section 5.6, 846 
the facilities referred to in this definition mean the entrance 847 
facilities used exclusively for Interconnection as defined at 47 848 
C.F.R. Section 51.5. 849 
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Attachment 2 Section 3.3  850 

Subject to Section 3.9.1, eEach Party shall be responsible for 851 
providing its own or leased facilities to route calls to the POI. Each 852 
Party may construct its own facilities, or it may purchase or lease 853 
the facilities from a Third Party, or Sprint may purchase or lease 854 
the Interconnection Facilities from AT&T ILLINOIS, if available, 855 
pursuant to Section 3.5 below. 856 

 [The bold Italia portions are proposed by Sprint and opposed by AT&T.  The 857 

bold underlined portions are proposed by AT&T and opposed by Sprint.]  It is 858 

unclear why the parties included Section 3.3 in Issue 19.  The disputed language 859 

in Section 3.3 is limited to a reference to Section 3.9.1, and issues related to 860 

Section 3.9.1 are addressed in Issue 46.   861 

From the agreed upon portions of GTCs Section 2.60, the parties have agreed to 862 

define the term “Interconnection Facilities” as the transmission facilities “that 863 

connect Sprint’s network with AT&T ILLINOIS’ network for the mutual 864 

exchange of traffic.”  The parties have also agreed that the term “Interconnection 865 

Facilities” as defined “connect Sprint’s network from Sprint’s Switch or 866 

associated point of presence within the LATA to the POI for the transmission and 867 

routing of telephone exchange service and/or exchange access service.”   But, 868 

Sprint opposes AT&T’s language clarifying that the term “Interconnection 869 

Facilities” as defined means entrance facilities used exclusively for 870 

Interconnection as provided in 47 C.F.R. §51.5.  There seem to be two distinct but 871 

related issues underlying the disputed language in GTCs Section 2.60: (i) whether 872 

the term “Interconnection” as used should have the same meaning as provided in 873 

47 C.F.R. §51 (Issue 13) and (ii) whether the term “Interconnection Facilities” as 874 

defined should mean entrance facilities used exclusively for Interconnection.    875 
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Q. What is the fundamental issue underlying the seeming dispute of the 876 
definition of the term “Interconnection Facilities”? 877 

 A. Both parties describe Issue 19 as a dispute in the definition of the term 878 

“Interconnection Facilities.”  However, a supposed dispute in the definition is 879 

often not a dispute in the definition at all.  By virtue of defining a term, one may 880 

put any meaning into the term (such as “Interconnection Facilities’).  Competing 881 

definitions of a term often reflect the competing applications of the term.  In this 882 

instance, I believe that both parities intend the term “Interconnection Facilities” to 883 

mean transmission facilities that are eligible for cost-based rates (i.e., facilities 884 

that AT&T must provide, and Sprint is entitled to obtain, at cost-based rates) 885 

under Section 251(c)(2).  But, the parties disagree on what facilities are eligible 886 

for cost-based rates, and thus, should be included in the term “Interconnection 887 

Facilities.”  The term “Interconnection Facilities” when used by AT&T means 888 

transmission facilities that are used exclusively for the mutual exchange of traffic 889 

(i.e., for interconnection in the meaning of Section 251(c)(2)).  The term 890 

“Interconnection Facilities” when used by Sprint means transmission facilities 891 

that are used exclusively for the mutual exchange of traffic as well as 892 

transmission facilities that are not used exclusively for the mutual exchange of 893 

traffic.  Sprint’s term “Interconnection Facilities” is broader in scope and 894 

encompasses AT&T’s term “Interconnection Facilities” and other transmission 895 

facilities.  So, the real dispute underlying Issue 19 is a pricing issue for 896 

transmission facilities and is about what transmission facilities are eligible for 897 

cost-based rates (Issue 20).  Thus, Issue 19 must be addressed through Issue 20.  898 

Q. Please describe the disputed language under Issue 20. 899 
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A. From DPL Issue 20, the disputed languages under Issue 20 are contained in 900 

Sections 3.4, 3.5.2 and 3.5.3 of Attachment 2: 901 

Attachment 2  902 

3.4  When Sprint obtains such services from AT&T ILLINOIS, Sprint 903 
is solely responsible, including financially, for the DS1 facilities 904 
that carry E911 or Equal Access Trunk Groups. 905 

3.5  Leased Interconnection Facilities 906 

3.5.2  AT&T ILLINOIS shall provide Sprint existing 907 
Interconnection Facilities when used solely for 908 
Interconnection purposes within the meaning of Section 909 
251(c)(2) of the Act, i.e., for the transmission and routing 910 
of telephone exchange service and/or exchange access 911 
service, at the TELRIC based rates set forth in the Pricing 912 
Sheets attached hereto and incorporated by this reference. 913 
An Interconnection Facility is existing if, at the time of 914 
Sprint’s request, the facility is present in AT&T ILLINOIS’ 915 
network and available for use as an Interconnection Facility 916 
and no special construction is required. 917 

3.5.3  Sprint may not purchase Interconnection Facilities pursuant 918 
to this Agreement for any other purpose, including, without 919 
limitation (i) as unbundled network elements under Section 920 
251(c)(3) of the Act, (ii) for backhauling traffic (e.g., to 921 
provide a final link in the dedicated transmission path 922 
between Sprint’s customer and Sprint’s switch, or to carry 923 
traffic to and from its own end users), or (iii) 911 or Equal 924 
Access Trunk Groups. 925 

 926 

Q. Please describe and discuss the issues underlying the disputed language in 927 
Section 3.5.2 of Attachment 2. 928 

 A. From the agreed upon portions of Section 3.5.2, the parties have agreed that 929 

AT&T has the duty under Section 251(c)(2) to provide entrance facilities when 930 

used for interconnection “within the meaning of Section 251(c)(2) of the Act, i.e., 931 

for the transmission and routing of telephone exchange service and/or exchange 932 

access service” at cost-based rates.  But, the parties diverge on whether the cost-933 

based facilities must be used exclusively for interconnection within the meaning 934 
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of Section 251(c)(2).  AT&T opines that its duty under Section 251(c)(2) to 935 

provide cost-based transmission or entrance facilities is limited to facilities that 936 

are used exclusively for Section 251(c)(2) interconnection.  Sprint opposes the 937 

“solely” limitation and asserts that “Sprint is entitled to obtain TELRIC pricing 938 

treatment for Interconnection Facilities [as defined by Sprint] even when the 939 

underlying transport facility is used for Interconnection and other purposes.”
50

   940 

Q. Please describe and discuss the issues underlying the disputed language in 941 
Section 3.5.3 of Attachment 2. 942 

 A. Section 3.5.3 of Attachment 2 specifies ineligible uses of cost-based facilities 943 

provided under Section 251(c)(2).  The parties have agreed that Sprint may not 944 

purchase facilities at cost-based rates under Section 251(c)(2) for any other 945 

purpose (i.e., for any purpose other than interconnection within the meaning of 946 

Section 251(c)(2)).  In particular, Sprint may not purchase facilities at cost-based 947 

rates under Section 251(c)(2) as unbundled network elements under Section 948 

251(c)(3) or for backhauling traffic.  However, the parties disagree on whether 949 

E911 and IXC trunk groups constitute ineligible uses of the cost-based facilities 950 

provided under Section 251(c)(2).  By including E911 and equal access trunks as 951 

ineligible uses of cost-based interconnection facilities (in Section 3.5.3), AT&T 952 

takes the position that E911 and IXC traffic is not Section 251(c)(2) traffic (i.e., 953 

traffic exchanged between the parties) and thus not eligible to ride on cost-based 954 

interconnection facilities provided under Section 251(c)(2).  By opposing the 955 

inclusion of E911 and IXC trunks as ineligible uses of cost-based interconnection 956 

facilities (in Section 3.5.3), Sprint seemingly takes the position that E911 and IXC 957 
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traffic is traffic exchanged between the parties, thus eligible to ride on cost-based 958 

interconnection facilities provided under Section 251(c)(2).  So it appears, the 959 

disputes underlying the disputed language in Section 3.5.3 is whether E911 and 960 

IXC traffic is Section 251(c)(2) traffic or traffic exchanged between the parties in 961 

the meaning of Section 251(c)(2).   962 

Q. Please describe and discuss the issues underlying the disputed language in 963 
Section 3.4 of Attachment 2. 964 

 A. The agreed-upon portions of Section 3.4 (of Attachment 2) states that “Sprint is 965 

solely responsible, including financially, for the facilities that carry E911 Trunk 966 

Groups.”  Sprint proposes to add two limiting phrases to Section 3.4: “When 967 

Sprint obtains such services from AT&T ILLINOIS” and “DS1”.   Sprint does 968 

not explain the meaning or need for the DS1 limitation.  Nevertheless, with the 969 

DS1 limitation, Section 3.4 seems to mean that Sprint is not solely responsible, 970 

including financially, for DS0, or DS3 or OC3 facilities (i.e., any facilities other 971 

than DS1 facilities) that carry 911 trunk groups, which makes no sense.  It is 972 

unclear how Sprint’s responsibility for facilities carrying E911 traffic from its end 973 

user customers to the Selective Router (to be routed to the PSAP) can be limited 974 

to DS1 facilities.   975 

 Similarly, there are problems with Sprint’s other limiting language in Section 3.4 976 

(“When Sprint obtains such services from AT&T ILLINOIS”).  First, the term 977 

“such services” is vague and undefined.  Second, the limiting language seems 978 

superfluous, unless there exist scenarios in which Sprint does not obtain “such 979 

services” from AT&T, but is nonetheless held solely responsible, including 980 
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financially, for the facilities used to provide “such services” that Sprint does not 981 

obtain from AT&T.  There is no evidence of that in the record.    982 

In addition to the two Sprint limiting language proposals in Section 3.4, AT&T 983 

proposes to include equal access trunk group language in Section 3.4.  By this 984 

inclusion, AT&T takes the position that Sprint is solely responsible, including 985 

financially, for facilities that carry equal access trunk groups (i.e., traffic between 986 

Sprint end user customers and IXCs).  By opposing the inclusion, Sprint 987 

seemingly takes the position that it should not be solely responsible, including 988 

financially, for facilities that carry equal access trunk groups (or traffic between 989 

its own end user customers and IXCs).  So, the issue underlying this portion of the 990 

disputed language in Section 3.4 is whether Sprint should be solely responsible, 991 

including financially, for facilities that carry equal access trunk groups (or traffic 992 

between Sprint end user customers and IXCs), as it is responsible for E911 trunk 993 

groups.  994 

Q.  Does Section 251(c)(2) explicitly impose on an incumbent LEC the duty to 995 
provide transmission facilities for the purpose of interconnection (i.e., for the 996 
mutual exchange of traffic) at cost-based rates? 997 

A. No.  Section 251(c)(2) imposes on an incumbent LEC the duty to provide, for the 998 

facilities and equipment of a requesting telecommunications carrier, 999 

interconnection with the incumbent LECs’ network.  But, neither statute nor rule 1000 

explicitly addresses an incumbent LEC’s obligation to provide cost-based 1001 

interconnection facilities.  As the U.S. Supreme Court observed in the Talk 1002 

American case: 1003 

No statute or FCC rule squarely addresses whether an incumbent 1004 
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LEC must provide access to entrance facilities at cost-based rates 1005 
as part of its interconnection duty under §251(c)(2).

51
 1006 

Regardless, the FCC interpreted its rules to require an incumbent LEC to provide 1007 

cost-based interconnection facilities (i.e., entrance facilities used for 1008 

interconnection) under Section 251(c)(2).  The U.S. Supreme Court concurred: 1009 

Entrance facilities, at least when used for the mutual exchange of 1010 
traffic, seems to us to fall comfortably within the definition of 1011 
interconnection.

52
 1012 

Thus, an incumbent LEC’s duty to provide cost-based interconnection under 1013 

Section 251(c)(2) includes a duty to provide cost-based interconnection facilities 1014 

(i.e., facilities used for interconnection).
53

  However, this duty [providing cost-1015 

based interconnection facilities] is limited to facilities used exclusively for 1016 

interconnection (i.e., for the mutual exchange of traffic between the parties): 1017 

The Commission [FCC] explains that the issue in these cases did 1018 
not arise until recently—when it initially eliminated unbundled 1019 
access to entrance facilities in the Triennial Review Order. Until 1020 
then, the Commission [FCC] says, a competitive LEC typically 1021 
would elect to lease a cost-priced entrance facility under 1022 
§251(c)(3) since entrance facilities leased under §251(c)(3)could 1023 
be used for any purpose—i.e., both interconnection and 1024 
backhauling—but entrance facilities leased under §251(c)(2) can 1025 
be used only for interconnection. We see no reason to doubt this 1026 
explanation. (Emphasis and illustration added)

54
 1027 

The Triennial Review Remand Order makes clear that an 1028 
incumbent is not categorically obligated to make entrance facilities 1029 
available at cost-based rates. Rather, that obligation [providing 1030 
entrance facilities at cost-based rates] exists only when entrance 1031 

                                            
51

 Talk America Decision at 6. 
52

 Talk America Decision at 12. 
53

 Triennial Review Remand Order or TRRO  (FCC 04-290), ¶140 (We note in addition that our finding of 

non-impairment with respect to entrance facilities does not alter the right of competitive LECs to obtain 

interconnection facilities pursuant to section 251(c)(2) for the transmission and routing of telephone 

exchange service and exchange access service. Thus, competitive LECs will have access to these facilities 

at cost-based rates to the extent that they require them to interconnect with the incumbent LEC’s network). 
54

 Talk America Decision at 13. 
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facilities are being used as “interconnection facilities.” (Illustration 1032 
and emphasis added)

55
 1033 

Q. Has the Commission previously addressed this issue? 1034 

A. Yes.  In the Access One/SBC arbitration proceeding (Docket No. 05-0442), the 1035 

Commission determined that SBC must provide transmission facilities at cost-1036 

based rates when the facilities are used solely for interconnection (i.e., for the 1037 

mutual exchange of traffic between the parties): 1038 

The Commission sees the principle question here as whether 1039 
entrance facilities no longer available as a leased UNE, can be 1040 
simply reclassified as interconnection facilities if used solely for 1041 
the purpose of interconnection ILEC/CLEC networks for the 1042 
mutual exchange of traffic.  … ... [T]he Commission agrees with 1043 
CLECs and Staff that entrance facilities should be available to 1044 
CLECs [at cost-based rates] if used for the sole purpose of 1045 
interconnection. (Emphasis and illustration added)

56
 1046 

 The Commission’s determination is consistent with those of the FCC and U.S. 1047 

Supreme Court. 1048 

Response to Arguments of the Parties’ Witnesses 1049 

Q. How does AT&T support the position that its duty to provide cost-based 1050 
transmission facilities is limited to facilities used solely for interconnection? 1051 

A. AT&T defines the term “Interconnection Facilities” to mean transmission 1052 

facilities used exclusively for interconnection within the meaning of Section 1053 

251(c)(2) (Issue 19).  AT&T contends that its duty to provide cost-based facilities 1054 

under Section 251(c)(2) is limited to facilities used solely for interconnection 1055 

within the meaning of Section 251(c)(2) (i.e., limited to Interconnection Facilities 1056 

as the term is used by AT&T).  Facilities not used exclusively for interconnection 1057 

                                            
55

 FCC Brief in Talk America at 13. 
56

 Access One/SBC Arbitration Decision (ICC Docket No. 05-0442) at 43-44. 
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are not eligible for cost-based rates.  AT&T relies on the findings of the 1058 

Commission, FCC and U.S. Supreme Court to support the position.  1059 

Q. How does Sprint support its opposition to AT&T’s “solely” limitation? 1060 

A. Sprint witness Mr. Felton provides few supporting arguments, beyond asserting 1061 

that “there is no FCC-authorized prohibition to support AT&T’s [solely] 1062 

limitation,” to support Sprint’s opposition to the “solely” limitation.  Mr. Felton’s 1063 

assertion is incorrect.  As noted above, the FCC, U.S. Supreme Court and the 1064 

Commission have all explicitly stated that facilities provided under §251(c)(2) can 1065 

be used only for interconnection.  Contrary to Mr. Felton’s assertion, the FCC has 1066 

authorized such prohibition, i.e., the “solely” limitation.  Thus, Sprint’s 1067 

entitlement to obtain facilities at cost-based rates under Section 251(c)(2) is 1068 

limited to facilities used exclusively for interconnection.  1069 

Q.  Has Mr. Felton provided any evidence to support the assertion that Sprint is 1070 
entitled to obtain facilities that are not used exclusively for interconnection at 1071 
cost-based rates? 1072 

A. Not at all.  Sprint claims that it is “entitled to obtain TELRIC pricing treatment for 1073 

Interconnection Facilities even when the underlying transport facility is used for 1074 

Interconnection and other purposes.”
57

  Yet, Sprint witness Mr. Felton does not 1075 

identify any FCC rule or court decision or the Commission ruling that grants 1076 

Sprint such entitlement.  Instead, Mr. Felton simply repeats the unsupported 1077 

entitlement: 1078 

Sprint acknowledges that traffic which remains internal to Sprint, 1079 
e.g. cell site backhaul traffic, is not 251(c)(2) traffic. However, to 1080 
the extent 251(c)(2) traffic and non-251(c)(2) traffic might ride the 1081 
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same high-capacity facility, Sprint is entitled to TELRIC pricing 1082 
for the portion of the facility (on a DS1-equivalent basis) used to 1083 
carry the 251(c)(2) traffic.

58
 1084 

  As noted above, the Supreme Court, FCC and Commission have all found that an 1085 

incumbent LEC’s duty to provide transmission facilities at cost-based rates under 1086 

Section 251(c)(2) is limited to facilities used exclusively for interconnection in 1087 

the meaning of Section 251(c)(2).  Facilities not used exclusively for 1088 

interconnection are not eligible for cost-based rates.  Therefore, contrary to its 1089 

assertion, Sprint is not entitled to obtain transmission facilities that are not used 1090 

exclusively for interconnection (e.g., transmission facilities used to carry Section 1091 

251(c)(2) and non-Section 251(c)(2) traffic) at cost-based rates under Section 1092 

251(c)(2).   1093 

Q. Please respond to Mr. Felton’s “contamination” remark. 1094 

A. In the direct testimony, Mr. Felton claims that AT&T believes that the cost-based 1095 

interconnection facilities “becomes contaminated” if Sprint delivers any other 1096 

traffic (i.e., other than Intra-MTA and transit traffic).
59

  Mr. Felton’s 1097 

contamination remark misses the point.  Clearly, Sprint would like to have all its 1098 

traffic subject to the same and most favorable treatment (e.g., being carried over 1099 

cost-based transmission facilities).  Nonetheless, under current rules and 1100 

regulations, different types of traffic are subject to different regulatory treatments 1101 

and facilities used to carry different types of traffic are similarly subject to 1102 

different treatments.  For example, while Sprint is entitled to obtain cost-based 1103 

transmission facilities under Section 251(c)(2) to carry interconnection traffic, it 1104 
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is not entitled to obtain cost-based transmission facilities to carry backhauling 1105 

traffic.  As the FCC noted:
 
 1106 

The FCC has established different rules for competitors’ access to 1107 
an incumbent LEC’s entrance facilities depending on how the 1108 
competitor seeks to use those facilities.  Under the Triennial 1109 
Review Remand Order, 20 F.C.C.R. 2533 (2005), an incumbent’s 1110 
entrance facilities are available to competitors as “interconnection 1111 
facilities” if used for interconnection, even though the same 1112 
facilities need not be made available for use in backhauling as 1113 
unbundled network elements under Section 251(c)(3).

60
 1114 

… …  1115 
The Commission has long recognized that a single facility can be 1116 
used for different functions, and that its regulatory treatment can 1117 
vary depending on the use to which it is put. Indeed, the agency’s 1118 
regulations implementing Sections 251(c)(2) and 251(c)(3) 1119 
frequently make such usage-based distinctions.

61
  1120 

 Thus, the AT&T “solely” limitation, which Sprint opposes, does not arise from 1121 

AT&T’s fear of contamination, but from the current regulatory reality. 1122 

Q.  How does AT&T support the position that interconnection facilities obtained 1123 
under Section 251(c)(2) may not be used to carry E911 or equal access 1124 
trunks? 1125 

A. AT&T notes that E911 trunks are used by Sprint to carry traffic from its end user 1126 

customers to the Selective Router (to be routed to the PSAP) and are not used to 1127 

carry traffic to or from AT&T end user customers.  Facilities used to carry E911 1128 

trunks (or E911 traffic) are not interconnection facilities in the meaning of Section 1129 

251(c)(2), thus not eligible for cost-based rates.
62

  Similarly, equal access trunks 1130 

are used by Sprint to carry traffic between its end user customers and IXCs and 1131 

are not used to carry traffic from or to AT&T end user customers.  Facilities used 1132 

to carry equal access trunks (or IXC traffic) are not interconnection facilities in 1133 
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the meaning of Section 251(c)(2), thus not eligible for cost-based rates.
63

  1134 

Therefore, it is reasonable to include E911 and equal access trunks as ineligible 1135 

uses of cost-based interconnection facilities in Section 3.5.3 (of Attachment 2).   1136 

Q.  Do you agree that facilities used to carry E911 trunks and/or equal access 1137 
trunks are not eligible for cost-based rates under Section 251(c)(2)? 1138 

A. Yes.  E911 traffic is one-way traffic between Sprint network and the PSAP (via 1139 

the Selective Router), not between Sprint and AT&T.  Similarly, IXC traffic is 1140 

traffic between Sprint network and IXCs, not between Sprint and AT&T.  1141 

Therefore, neither type of traffic is interconnection traffic in the meaning of 1142 

Section 251(c)(2) and thus eligible to ride on cost-based interconnection facilities 1143 

provided under Section 251(c)(2).   1144 

Q. How does Sprint support its opposition to AT&T’s inclusion of E911 and 1145 
equal access trunks as ineligible uses of cost-based interconnection facilities 1146 
in Section 3.5.3 of Attachment 2? 1147 

A. It seems that Sprint attempts to support its opposition to AT&T’s inclusion of 1148 

E911 and equal access trunks as ineligible uses of cost-based interconnection 1149 

facilities in Section 3.5.3 by asserting that Sprint is entitled to carry all types of 1150 

traffic between Sprint and AT&T on the cost-based interconnection facilities 1151 

obtained under Section 251(c)(2): 1152 

 It is undisputed that Sprint will be using the Interconnection 1153 
Facilities to exchange telephone exchange service and exchange 1154 
access via the Point of Interconnection (“POI”).  Therefore, under 1155 
Section 251(c)(2) of the Act, Sprint is entitled to use 1156 
Interconnection Facilities to exchange all types of traffic between 1157 
Sprint and AT&T via the same interconnection arrangement.

64
  1158 

 1159 
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 Based on Sprint proposed language in Section 3.5.3 (of Attachment 2), 1160 

presumably, the term “all types of traffic exchanged between Sprint and AT&T” 1161 

includes E911 and IXC traffic.  By these statements, Mr. Felton presumably 1162 

asserts that Sprint is entitled to carry E911 and IXC traffic on cost-based 1163 

interconnection facilities obtained under Section 251(c)(2).  1164 

Q.  How does Mr. Felton define the term “traffic exchanged between Sprint and 1165 
AT&T” or Section 251(c)(2) traffic?  1166 

 A. Section 251(c)(2) interconnection is the linking of a requesting 1167 

telecommunications carrier’s network to the incumbent LEC’s network for the 1168 

mutual exchange of  traffic between the parties.  Interconnection facilities 1169 

provided under Section 251(c)(2) must be used to carry traffic between the 1170 

parties.  While he does not dispute that Section 251(c)(2) interconnection is for 1171 

the mutual exchange of traffic between the parties, Mr. Felton appears to take the 1172 

position that all types of traffic, with the exception of “internal traffic” (i.e., traffic 1173 

that remains entirely within the Sprint network), are traffic mutually exchanged 1174 

between the parties and thus Section 251(c)(2) traffic: 1175 

It is Sprint’s understanding based upon AT&T’s position statement 1176 
that AT&T does not consider Equal Access or 911 traffic as 1177 
251(c)(2) traffic.  The problem with AT&T’s stated rationale is 1178 
that, unlike non-251(c)(2) backhaul traffic,  911 traffic and Equal 1179 
Access traffic is exchanged between the parties’ networks and does 1180 
not stay solely within Sprint’s network. (Emphasis added)

65
 1181 

 Accordingly, Mr. Felton asserts that Sprint simply does not have non-Section 1182 

251(c)(2) traffic that it would carry on the cost-based interconnection facilities 1183 

obtained under Section 251(c)(2):  1184 
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 Q. Are there any types of traffic that Sprint recognizes is not 1185 
251(c)(2) traffic? 1186 

 A. As to traffic exchanged between AT&T and Sprint over 1187 
Interconnection Facilities, no.  Sprint acknowledges that traffic 1188 
which remains internal to Sprint, e.g. cell site backhaul traffic, 1189 
is not 251(c)(2) traffic.

66
 1190 

 In particular, according to Mr. Felton, E911 and IXC traffic is Section 251(c)(2) 1191 

traffic because it “does not stay solely within Sprint’s network.”  1192 

Q. Is Mr. Felton correct that any traffic that is not internal to Sprint is traffic 1193 
mutually exchanged between the parties and thus Section 252(c)(2) traffic? 1194 

A. Absolutely not.  Take the example of transit traffic, which is defined in the 1195 

General Terms and Conditions of the ICA to mean traffic “originating on Sprint’s 1196 

network that is switched and transported by AT&T ILLINOIS and is delivered to 1197 

a Third Party’s network” and traffic “originating on a Third Party’s network that 1198 

is switched and transported by AT&T ILLINOIS and is delivered to Sprint’s 1199 

network.”
67

  Obviously, transit traffic thus defined is traffic between Sprint and a 1200 

third party service provider, with AT&T as the intermediary transport provider.  1201 

Such traffic does not remain entirely within the Sprint network (and traverses a 1202 

portion of the AT&T network), and thus, is not internal to Sprint.  By Mr. 1203 

Felton’s overly broad definition, transit traffic would constitute traffic exchanged 1204 

between Sprint and AT&T and thus Section 251(c)(2) traffic.  Nevertheless, the 1205 

FCC has not determined whether transit traffic should be subject to Section 251 1206 

and in particular Section 251(c)(2): 1207 

Currently, transiting occurs when two carriers that are not directly 1208 
interconnected exchange non-access traffic by routing the traffic 1209 

                                            
66

 Sprint exhibit 2.0 (Felton) at 8-9. 
67

 GTCs Section 2.120. 



Docket No. 12-0550 

ICC Staff Exhibit 2.0 

 49 

through an intermediary carrier’s network. … … The Commission 1210 
has not addressed whether transit services must be provided 1211 
pursuant to section 251 of the Act.

68
 1212 

  Thus, Mr. Felton’s overly broad definition of “traffic exchanged between the 1213 

parties” or Section 251(c)(2) traffic lead to erroneous conclusions.  1214 

 Contrary to Mr. Felton’s assertion, non-internal traffic (i.e., traffic not internal to 1215 

Sprint) is not necessarily traffic exchanged between Sprint and AT&T (i.e., 1216 

Section 251(c)(2) traffic).  For example, traffic that Sprint exchanges with, or 1217 

delivers to, a third party service provider (e.g., E911 service provider, OS/DA 1218 

service provider, IXC, another LEC, etc.) is not traffic exchanged with AT&T or 1219 

Section 251(c)(2) traffic, regardless of whether Sprint purchases transport service 1220 

or facility from AT&T for the delivery of such traffic.  Aside from the transit 1221 

traffic example, E911 traffic is non-internal to Sprint because it is delivered from 1222 

the Sprint network to the PSAP via the Selective Router.  IXC traffic is also non-1223 

internal to Sprint because it is delivered between the Sprint network and IXCs.  1224 

While non-internal to Sprint, neither type of traffic is originated from or 1225 

terminated to AT&T end user customers and thus constitutes interconnection 1226 

traffic or traffic exchanged with AT&T in the meaning of Section 251(c)(2).  As 1227 

the FCC has made abundantly clear, Section 251(c)(2) interconnection is for the 1228 

mutual exchange of traffic between customers of the parties: 1229 

Section 251(c)(2) requires incumbent LECs to “provide * * * 1230 
interconnection” between their networks and the networks of 1231 
competitive LECs (CLECs). 47 U.S.C. 251(c)(2). Interconnection 1232 
is “the physical linking of two networks for the mutual exchange 1233 
of traffic.” Implementation of the Local Competition Provisions in 1234 
the Telecomms. Act of 1996, 11 F.C.C.R. 15,499, 15,590 ¶ 176 1235 
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(1996) (subsequent history omitted) (Local Competition Order); 1236 
see 47 C.F.R. 51.5. Such linking enables customers of a 1237 
competitive LEC to call the incumbent’s customers, and vice 1238 
versa.  The absence of such interconnection would disadvantage 1239 
the competitive LEC, whose customers would be unable to call (or 1240 
receive calls from) the incumbent’s much larger customer base. 1241 
(Emphasis added)

69
 1242 

Section 251(c)(2) requires incumbent carriers to provide 1243 
interconnection to their competitors at cost-based rates, making it 1244 
possible for the customers of a competitive carrier to call (and 1245 
receive calls from) an incumbent’s larger customer base. 1246 
(Emphasis added)

70
 1247 

Entrance facilities have two distinct principal uses. First, a 1248 
competitor can use an entrance facility to interconnect its 1249 
equipment with the incumbent’s equipment, so that calls can move 1250 
back and forth between customers on the two networks. (Emphasis 1251 
added)

71
 1252 

Second, §251(c)(2) mandates that incumbent LECs “provide . . . 1253 
interconnection” between their networks and competitive LECs’ 1254 
facilities. This ensures that customers on a competitor’s network 1255 
can call customers on the incumbent’s network, and vice versa. 1256 
(Emphasis added)

72
 1257 

 Notably, the FCC characterizes the objective of Section 251(c)(2) interconnection 1258 

as enabling customers of a competitive carrier to make calls to or receive calls 1259 

from customers of an incumbent LEC with which the competitive carrier seeks 1260 

interconnection under Section 251(c)(2).  Section 251(c)(2) traffic is thus 1261 

necessarily traffic originated from or terminated to end user customers of an 1262 

incumbent LEC with which the competitive carrier seeks interconnection under 1263 

Section 251(c)(2).  Therefore, Mr. Felton errs in asserting that traffic Sprint 1264 

exchanges with or delivers to a third party service provider (i.e., non-internal 1265 
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traffic) via AT&T network is traffic exchanged between Sprint and AT&T and 1266 

thus Section 251(c)(2) traffic.  In particular, Mr. Felton errs in asserting that E911 1267 

and IXC traffic is Section 251(c)(2) traffic because it is non-internal to Sprint and 1268 

delivered to/from third party providers over AT&T network facilities.  1269 

Q.  How does AT&T support the position that Sprint is solely responsible, 1270 
including financially, for facilities that carry E911 and Equal Access Trunks? 1271 

A. AT&T notes that E911 and equal access trunks are used by Sprint to carry traffic 1272 

between its network and third party service providers (i.e., E911 service provider 1273 

and IXCs).  Neither traffic is originated from or terminated to AT&T end user 1274 

customers and thus Section 251(c)(2) traffic.   Therefore, Sprint should be solely 1275 

responsible, including financially, for facilities that carry E911 and equal access 1276 

trunks.   1277 

Q. Do you agree with AT&T that Sprint is solely responsible, including 1278 
financially, for facilities that carry E911 and equal access trunks? 1279 

A. Yes.  I see no reason for AT&T to be responsible for facilities that Sprint uses to 1280 

carry its E911 and IXC traffic, since the traffic in question has nothing to do with 1281 

AT&T end user customers.  I also note that the Commission has addressed this 1282 

issue in the MCI arbitration proceeding (Docket No. 04-0469): 1283 

MCI is responsible for providing the facilities that MCI uses to 1284 
provide telecommunications services to its end users. The facilities 1285 
in question are the following: 911 facilities that connect MCI’s 911 1286 
switch to the Selective Router, so that calls may be forwarded to 1287 
the proper Public Safety Answering Point; facilities that connect 1288 
MCI’s switch to the Operator Services and/or Directory Assistance 1289 
Platform provided by SBC; and facilities that connect MCI’s 1290 
switch to interexchange carriers (so-called “Meet Point Trunks”). 1291 
… … None of these facilities are used to connect calls between an 1292 
MCI end user and an SBC end user.  Rather, MCI uses them to 1293 
provide services to its own customers. SBC’s proposed language 1294 
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for Section 2.5 makes MCI responsible for the transport facilities 1295 
necessary to do so. It is therefore adopted. (Emphasis added)

73
 1296 

Therefore, it is reasonable to make clear in Section 3.5.3 of Attachment 2 that 1297 

Sprint is solely responsible, including financially, for facilities carrying its E911 1298 

and equal access trunks. 1299 

Q.  How does Sprint support its opposition to AT&T’s inclusion of Equal Access 1300 
Trunks in Section 3.4 of Attachment 2? 1301 

A. By opposing AT&T’s inclusion of equal access trunk group in Section 3.4 of 1302 

Attachment 2, Sprint opposes the notion that it is solely responsible, including 1303 

financially, for facilities carrying equal access trunks (i.e., IXC traffic).   1304 

However, Mr. Felton does not provide any argument in his direct testimony to 1305 

support Sprint’s opposition to A&T’s inclusion of equal access trunks in Section 1306 

2.4 of Attachment 2.  In fact, Mr. Felon does not even mention, in the portion of 1307 

his direct testimony on Issue 20, the disputed language in Section 3.4 (of 1308 

Attachment 2).  As noted above, equal access trunks carry IXC traffic between 1309 

Sprint end user customers and IXCs, not between end user customers of the 1310 

parties.  There is no justification, nor does Sprint attempt to provide one, for 1311 

Sprint not to be solely responsible, including financially, for facilities that carry 1312 

equal access trunks.   1313 

Recommendation 1314 

Q. Please summarize your findings and state your recommendation. 1315 

A. The U.S. Supreme Court, FCC and Commission have all explicitly stated that an 1316 

incumbent LEC’s obligation to provide cost-based interconnection facilities under 1317 
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Section 251(c)(2) is limited to entrance facilities used exclusively (or solely) for 1318 

interconnection in the meaning of Section 251(c)(2). It is thus appropriate for 1319 

AT&T to insert the limiting phrase “exclusively” and “solely” in GTCs Section 1320 

2.60 and Attachment 2 Section 3.5.2, respectively.  Moreover, E911 and equal 1321 

access (or IXC) traffic is not Section 251(c)(2) traffic (i.e., traffic mutually 1322 

exchanged between the parties) or eligible to ride on cost-based interconnection 1323 

facilities provided under Section 251(c)(2).  Furthermore, as the Commission has 1324 

made clear in the MCI arbitration proceeding (Docket No. 04-0469), Sprint 1325 

should be solely responsible for facilities carrying equal access (as well as E911) 1326 

traffic because these facilities are used by Sprint to provide services to its own 1327 

customers.  Finally, Sprint proposed limiting language in Section 3.4 does not 1328 

make sense and should be rejected out of hand.  Therefore, the Commission 1329 

should reject the language proposed by Sprint, and adopt the language proposed 1330 

by AT&T, under Issues 19 and 20 (i.e., in GTCs Section 2.60 and Attachment 2 1331 

Sections 3.3, 3.4, 3.5.2 and 3.5.3).  1332 

Issue 24 1333 

AT&T Issue 24(b):  Under what circumstances may Sprint use Combined Trunk 1334 
Groups? (Attachment 2, Sections 4.2.3, 4.2.4, 4.2.4.1) 1335 

Sprint Issue 24:  Should Sprint be required to establish separate Type 2A Equal 1336 
Access Trunk Groups? (GTCs Section 2.47; Attachment 2, Sections 1337 
4.2.3, 4.2.4, 4.2.4.1) 1338 

 1339 

Background and Analysis 1340 

Q. What are the parties’ positions on Issue 24? 1341 
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A. As I understand it, AT&T does not require Sprint to use separate facilities to carry 1342 

both IntraMTA and InterMTA traffic.  But it takes the position that, if and when 1343 

Sprint elects to carry both IntraMTA and InterMTA traffic on the same facilities, 1344 

Sprint may not obtain such facilities under Section 251(c)(2) (i.e., at cost-based 1345 

rates).  Instead, Sprint must purchase such facilities from the AT&T access tariff 1346 

(or a third party) or self-provisions such facilities.
74

  In other words, to be eligible 1347 

for cost-based interconnection facilities under Section 251(c)(2), Sprint must use 1348 

the facilities to carry IntraMTA traffic only.   1349 

In its Position Statement in the DPL, Sprint states that “Sprint is willing to 1350 

provision an Equal Access Trunk Group when the conditions exist that will result 1351 

in Sprint actually using such a Trunk Group.  AT&T’s proposed language, 1352 

however, appears to require the establishment of standing Equal Access Trunk 1353 

Groups even if Sprint does not use such Trunks.”
75

  This Sprint Position 1354 

Statement does not accurately describe Sprint’s position on Issue 24.  According 1355 

to Mr. Felton, Sprint takes the position that it is entitled to carry traffic between 1356 

its end user customers and IXCs on cost-based interconnection facilities provided 1357 

under Section 251(c)(2).
76

   1358 

Q.  What is your understanding of the fundamental issue under Issue 24? 1359 

A. The central issue under Issue 24 is the flip side of Issue 20 but narrow in scope.  1360 

Issue 20 addresses the scope of AT&T’s obligation under Section 251(c)(2) to 1361 

provide facilities at cost-based rates.  Under Issue 20, AT&T takes the position 1362 
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that its duty to provide cost-based facilities is limited to facilities used exclusively 1363 

for interconnection and Sprint opposes the “exclusively” limitation.  Consistent 1364 

with the limitation on its duty, AT&T opines that E911 traffic and IXC traffic are 1365 

not eligible to ride on cost-based interconnection facilities provided under Section 1366 

251(c)(2) because neither is Section 251(c)(2) traffic.  The dispute under Issue 24 1367 

is whether Sprint may carry equal access (or IXC) traffic on cost-based 1368 

interconnection facilities provided under Section 251(c)(2).      1369 

Response to Arguments of the Parties’ Witnesses 1370 

Q. How does AT&T support its position on Combined Trunk Groups? 1371 

A. Under Issue 20, AT&T contends that facilities obtained under Section 251(c)(2) 1372 

must be used solely for interconnection in the meaning of Section 251(c)(2).  1373 

AT&T opines that InterMTA traffic is traffic exchanged between Sprint and IXCs 1374 

and is not traffic originated from or terminated to AT&T end user customers and 1375 

thus not Section 251(c)(2) traffic.  As such, Sprint is not entitled to use cost-based 1376 

interconnection facilities provided under Section 251 to carry InterMTA (or IXC) 1377 

traffic between Sprint end user customers and IXCs.  1378 

Q. Do you concur with AT&T that Section 251(c)(2) does not grant Sprint the 1379 
right to carry traffic between its end user customers and IXCs over cost-1380 
based interconnection facilities provided under Section 251(c)(2)? 1381 

A. Yes.  As I note under Issue 20, an incumbent’s obligation to provide cost-based 1382 

entrance facilities is limited to facilities used solely for interconnection.  The 1383 

traffic in question is IXC traffic between Sprint end user customers and IXCs.  It 1384 

is not traffic terminated to or originated from AT&T end user customers and thus 1385 

not Section 251(c)(2) traffic.  Therefore, I concur with AT&T that Sprint is not 1386 
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entitled to obtain cost-based transmission facilities under Section 251(c)(2) to 1387 

carry traffic between Sprint end user customers and IXCs.   1388 

Q. How does Sprint support its positions? 1389 

A. Sprint witness Mr. Felton contends that Sprint is entitled to carry IXC traffic over 1390 

cost-based interconnection facilities obtained under Section 251(c)(2).  In support 1391 

of such an assertion, Mr. Felton contends that, by delivering traffic between its 1392 

end user customers and IXCs, Sprint provides exchange access in the meaning of 1393 

Section 251(c)(2) and thus is entitled to obtain cost-based interconnection 1394 

facilities under Section 251(c)(2) to carry such exchange access traffic.  Mr. 1395 

Felton further contends that Sprint and AT&T jointly provide such exchange 1396 

access service (i.e., carrying traffic between Sprint network and IXCs).
77

 1397 

Q.  Is Mr. Felton correct that Sprint is entitled to obtain interconnection 1398 
facilities under Section 251(c)(2) for carrying traffic between its end user 1399 
customers and IXCs? 1400 

A. No.  As discussed in Issue 20, AT&T’s obligation to provide cost-based 1401 

interconnection facilities under Section 251(c)(2) is limited to facilities used 1402 

exclusively for interconnection with AT&T.  IXC traffic in question is traffic 1403 

between Sprint end user customers and IXCs.  It is not traffic originated from or 1404 

terminated to AT&T end user customers and thus not Section 251(c)(2) traffic.  1405 

As a result, Sprint is not entitled to obtain cost-based interconnection facilities 1406 

under Section 251(c)(2) to carry such traffic. 1407 

Q.  Does the assertion that AT&T is a joint exchange access provider, if true,  1408 
support Sprint’s contention that it is entitled to carry IXC traffic on cost-1409 
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based interconnection facilities obtained under Section 251(c)(2)? 1410 

A.  No.  Whether Sprint insists on calling AT&T a joint exchange access provider has 1411 

no bearing on the validity of the assertion that Sprint has the right to carry traffic 1412 

between its end user customers and IXCs on cost-based interconnection facilities 1413 

obtained under Section 251(c)(2).  The bottom line is that traffic between Sprint 1414 

end user customers and IXCs is not traffic originated from or terminated to AT&T 1415 

end user customers and thus not Section 251(c)(2) traffic.  Thus, Sprint is not 1416 

entitled to carry IXC traffic on cost-based interconnection facilities obtained 1417 

under Section 251(c)(2).  1418 

Q. Is Sprint correct in asserting that AT&T is a joint exchange access provider 1419 
for Sprint’s provision of exchange access service to IXCs? 1420 

A. No.  Exchange access service is the provision of access to telephone exchange 1421 

service to an IXC to enable the IXC’s provision of interexchange service.  The 1422 

issue at hand is whether Sprint is entitled to obtain cost-based transmission 1423 

facilities under Section 251(c)(2) to carry traffic between its network and IXCs.  1424 

While the parties disagree on the applicable rates (tariffed rates or cost-based 1425 

rates), it is clear that Sprint procures transport facility or service from AT&T for 1426 

Sprint’s delivery of traffic between its network and IXCs.  The delivery of traffic 1427 

between Sprint’s network and IXCs is the provision of access service to IXCs.  1428 

Sprint is the party that provides the access service.  AT&T, on the other hand, is 1429 

simply an upstream supplier, providing an input (i.e., transport facility or service) 1430 

to Sprint for Sprint’s provision of access service to IXCs.  AT&T bills (and 1431 

receives compensation from) Sprint for the input provided to Sprint.  But, AT&T 1432 

does not provide access service to IXCs or bills IXCs for any access service.   1433 
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Q.  Does Mr. Felton’s joint access provider example support the assertion that 1434 
AT&T is a joint access provider under Issue 24 or that Sprint is entitled to 1435 
use cost-based interconnection facilities to carry traffic between its network 1436 
and IXCs? 1437 

 A. No, not at all.  In an effort to support his erroneous assertion that AT&T is a joint 1438 

access provider under Issue 24, Mr. Felton states: 1439 

  Q.  Does AT&T provide jointly provided access today? 1440 

A.  Absolutely. It is my understanding that this is a common 1441 
arrangement in the telecommunications industry. Specifically, 1442 
a smaller rural LEC will often subtend the access tandem of a 1443 
larger LEC, such as AT&T.  In those circumstances, when an 1444 
IXC needs to terminate a call to the smaller LEC, it must use 1445 
the network facilities of both the smaller LEC (typically some 1446 
transport, end office switching, and the local loop) and the 1447 
larger LEC (typically some transport and tandem switching).  1448 
Each LEC bills the IXC an access charge specific to the 1449 
network components provided for the completion of that call. 1450 
The two LECs are providing jointly provided switched access 1451 
service to the IXC.  (Emphasis added)

78
 1452 

 I note that, in this example, AT&T (the larger LEC) renders access service to the 1453 

IXC and bills (and thus is paid by) the IXC an access charge (not a cost-based 1454 

rate) for the access service rendered.  This example, however, does not in any way 1455 

support any of Mr. Felton’s erroneous assertions.  First, the fact that joint 1456 

provision of access service is a common arrangement or the fact that AT&T 1457 

functions as a joint access provider in some circumstances does not necessarily 1458 

lead the conclusion that AT&T is a joint access provider under Issue 24.  As 1459 

noted, under Issue 24, AT&T does not provide access service to any IXCs or bill 1460 

any IXCs for any access service.  Instead, AT&T functions as an upstream 1461 

supplier to Sprint, providing an input (i.e., transport service or/and facility) to 1462 

Sprint for Sprint’s provision of access service to IXCs.  AT&T bills Sprint for the 1463 
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input provided to Sprint.   1464 

 Second, the example Mr. Felton provides is markedly different than the 1465 

circumstances under Issue 24.  In Mr. Felton’s example, the IXC procures access 1466 

service from both the smaller and larger LECs.  Both LECs bill “the IXC an 1467 

access charge specific to the network components provided for the completion of 1468 

that call.”  In this example, AT&T (the larger LEC) provides, jointly with the 1469 

smaller LEC, access service to the IXC and bills the IXC for the access service 1470 

rendered.  This is markedly different from the scenarios under Issue 24, in which 1471 

AT&T provides an input (i.e., transport service and/or facility) to Sprint, not to 1472 

IXCs, and it bills Sprint, not IXCs, for the input provided to Sprint.   1473 

 Third, in Mr. Felton’s joint access provider example, AT&T (the larger LEC), as 1474 

a joint access provider, is compensated at an access rate (i.e., an access charge), 1475 

not cost-based rate.  Even if AT&T is a joint access provider under Issue 24, 1476 

which it is not, I do not see how this example helps to support Mr. Felton’s 1477 

assertion that AT&T must provide transmission facilities at cost-based rates, and 1478 

thus, be compensated at cost-based rates, as opposed to tariffed access rates.  Mr. 1479 

Felton’s example, if anything, seems to support a conclusion that Sprint must 1480 

obtain transmission facilities from the AT&T tariff at tariffed access rates to carry 1481 

traffic between its network and IXCs and thus compensate AT&T, the alleged 1482 

joint access provider, at tariffed access rates, instead of cost-based rates.    1483 

Q. Sprint also contends that the purpose of Section 251(c)(2) is to put competing 1484 
carriers on equal footing with the incumbent LEC, thus justifying the 1485 
assertion that Sprint is entitled to cost-based rates for facilities carrying IXC 1486 
traffic.  Please comment. 1487 
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A. Mr. Felton contends that, by delivering traffic between its network and IXCs, 1488 

Sprint is providing exchange access (to IXCs) in the meaning of Section 1489 

251(c)(2), and thus, is entitled to obtain cost-based interconnection facilities under 1490 

Section 251(c)(2) to carry such traffic.
79

  To support the claim, Mr. Felton claims 1491 

that the purpose of Section 251(c)(2) is to put competitive carriers on equal 1492 

footing with the incumbent LECs so that the competitive carriers can also provide 1493 

exchange access to IXCs: 1494 

IXCs do not have direct connections with end users and, therefore, 1495 
procure “access” to those customers utilizing the facilities of LECs 1496 
and CMRS carriers.  The purpose of Section 251(c)(2) is to put 1497 
competing carriers on equal footing with the incumbent such that 1498 
those competing carriers could also provide exchange access to an 1499 
IXC.  (Emphasis added)

80
   1500 

 Mr. Felton’s “equal footing” argument is misplaced.  By carrying traffic between 1501 

its end user customers and IXCs, Sprint is providing access service to the IXCs.  1502 

But, it is not providing access service (or exchange access) in the meaning of 1503 

Section 251(c)(2), because it does not carry traffic between AT&T (or any 1504 

incumbent LEC) end user customers and IXCs.  Traditionally, an incumbent LEC 1505 

monopolized access to its own end user customers, and thus, access service 1506 

carrying traffic between its end user customers IXCs.  Section 251(c)(2) allows a 1507 

competitive access provider to interconnect with an incumbent LEC, and thus, 1508 

gain access to the incumbent LEC’s end user customers.  This enables the 1509 

competitive access provider to compete directly with the incumbent LEC for the 1510 

provision of access service carrying access traffic between end user customers of 1511 
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the incumbent LEC and IXCs.  In this sense, Section 251(c)(2) puts a competitive 1512 

access provider on equal footing with the incumbent LEC in the competition for 1513 

the business of carrying traffic between end user customers of the incumbent LEC 1514 

and IXCs.   1515 

While AT&T monopolized access to its end user customers, and thus, access 1516 

service carrying traffic between its end user customers and IXCs, AT&T did not 1517 

and does not monopolize access to Sprint’s end user customers or access service 1518 

carrying traffic between Sprint end user customers and IXCs.  Sprint was not and 1519 

is not on a disadvantageous or lower footing with AT&T for the provision of 1520 

access service carrying traffic between Sprint end user customers and IXCs.  It 1521 

does not need to be elevated in order to be on equal footing with AT&T.  1522 

In addition, Mr. Felton describes AT&T as a joint exchange access provider, not 1523 

an incumbent LEC with whom Sprint is competing for the business of carrying 1524 

traffic between Sprint’s end user customers and IXCs.  Putting aside the validity 1525 

of the “joint exchange access provider” claim, I do not see how Section 251(c)(2) 1526 

would elevate Sprint’s competitive footing with AT&T for the business of 1527 

carrying traffic between Sprint’s end user customers and IXCs, given that, 1528 

according to Mr. Felton, AT&T and Sprint are jointly providing, not competing 1529 

with each other for the provision of, access service carrying traffic between Sprint 1530 

end user customers and IXCs.  1531 

Therefore, while Section 251(c)(2) puts a competitive access provider on an equal 1532 

footing with an incumbent LEC in the competition for the business of carrying 1533 



Docket No. 12-0550 

ICC Staff Exhibit 2.0 

 62 

traffic between end user customers of the incumbent LEC and IXCs, Mr. Felton’s  1534 

“equal footing” argument is misplaced because the access traffic in question is not 1535 

between end user customers of an incumbent LEC and IXCs, but instead is traffic 1536 

between customers of a competitive carrier and IXCs.  Sprint is on a more than 1537 

equal footing with AT&T in the business of carrying traffic between Sprint end 1538 

user customers and IXCs.  1539 

Q. Is Mr. Felton correct in asserting that it is the Congress’ intend to make 1540 
transmission facilities available at cost-based rates where exchange access is 1541 
jointly provided?  1542 

A. No.  To support the claim that Sprint is entitled to carry IXC traffic on 1543 

interconnection facilities obtained under Section 251(c)(2), Mr. Felton asserts: 1544 

Congress intended for the Interconnection Facility to be used in 1545 
cases where the ILEC and a requesting carrier were providing 1546 
jointly provided exchange access.

81
 1547 

Yet, Mr. Felton does not provide any citations or statements made by the 1548 

Congress that allegedly reveal such intent.  Similarly, Mr. Felton does not provide 1549 

any FCC analyses or statements that reveal the FCC’s interpretation of such 1550 

Congressional intent.  Regardless, Section 251(c)(2) interconnection is the linking 1551 

of  the parties’ networks for the mutual exchange of traffic between the parties.  1552 

This is independent of how Sprint carries access traffic between its end user 1553 

customers and IXCs (e.g., jointly with a third party or otherwise).  Therefore, 1554 

Sprint is not entitled to carry traffic between its end user customers and IXCs on 1555 

cost-based interconnection facilities obtained under Section 251(c)(2), regardless 1556 
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of how it provisions access service to carry traffic between its end user customers 1557 

and IXCs (e.g., jointly with a third party or otherwise). 1558 

Q.  Please comment on Sprint’s proposed language for Type 2A Equal Access 1559 
Trunk Group in Attachment 2 Sections 4.2.3 and 4.2.4.1. 1560 

A. Sprint proposes language in Sections 4.2.3 and 4.2.4.1 of Attachment 2 for the 1561 

delivery of Sprint-to-IXC traffic.  AT&T opposes the Sprint language on the 1562 

grounds that the language addresses Sprint-to-IXC traffic but does not address 1563 

IXC-to-Sprint traffic.  In direct testimony, Mr. Felton states that Sprint does not 1564 

have Sprint-to-IXC traffic delivered over AT&T facilities: 1565 

Q.  Notwithstanding that Sprint does not have Equal Access 1566 
obligations, does Sprint originate long distance toll through 1567 
AT&T facilities? 1568 

A.  No.  Sprint does not direct any traffic destined for IXCs 1569 
through AT&T facilities.

82
 1570 

  Q. Will Sprint deliver calls to AT&T’s access tandem switch that are 1571 
destined to an IXC? 1572 

A.  No.  With the exception of toll-free (8XX) calls, there are no instances 1573 
when Sprint delivers its own originated traffic to a non-affiliated IXC. 1574 
Even in the case of toll-free traffic, Sprint utilizes a third party to 1575 
perform the database functions and routing necessary to complete 1576 
those calls.

83
 1577 

 Mr. Felton seems to assert that there are no instances in which Sprint will deliver 1578 

Sprint-to-IXC traffic (i.e., traffic from its network to IXCs).  Nonetheless, Sprint 1579 

proposes language to cover these nonexistent scenarios.  In contrast, while Mr. 1580 

Felton does not deny that there are instances in which traffic is delivered from 1581 

IXCs to Sprint’s network, Sprint proposed language does not mention such [IXC-1582 

to-Sprint] traffic.  It seems odd to propose language that addresses non-existent 1583 
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scenarios but leaves out existent scenarios.  Thus, I agree with AT&T that Sprint 1584 

proposed language should be rejected.   1585 

Recommendation 1586 

Q. Please summarize your findings and state your recommendation. 1587 

A. Consistent with my positions on Issues 19 and 20, Sprint may not use cost-based 1588 

interconnection facilities obtained under Section 251(c)(2) to carry traffic 1589 

between its end user customers and IXCs.  If Sprint elects to carry Section 1590 

251(c)(2) traffic and non-Section 251(c)(2) traffic (e.g., IXC traffic) over the 1591 

same facilities, Sprint is not entitled to obtain such facilities at cost-based rates 1592 

under Section 251(c)(2).  Therefore, I recommend that the Commission reject 1593 

Sprint proposed language, and adopt AT&T proposed language, under Issue 24 1594 

(i.e., in Sections 4.2.3, 4.2.4 and 4.2.4.1 of Attachment 2).  1595 

Issue 44 1596 

AT&T Issue 44:  Should the ICA provide that Sprint is automatically entitled, as of 1597 
the Effective Date of the ICA, to TELRIC based pricing on facilities 1598 
ordered from AT&T’s access tariff?  1599 

Sprint Issue 44:  Should Interconnection Facilities provided by AT&T be priced at 1600 
cost based (i.e. TELRIC) rates?  1601 

 1602 

Background and Analysis 1603 

Q. What is your understanding of parties’ positions on this issue? 1604 

A. Sprint proposes language in Section 3.8.1 of Attachment 2 to require AT&T to 1605 

apply cost-based rates to all “Interconnection Facilities” (as defined by Sprint) 1606 

beginning on the effective date of the ICA.  AT&T opposes the Sprint language. 1607 

Response to Arguments of the Parties’ Witnesses 1608 
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Q. How Does AT&T support its objection to Sprint proposed language? 1609 

A. AT&T agrees that Sprint is entitled to cost-based rates under Section 251(c)(2).  1610 

But it opines that Sprint is entitled to cost-based pricing treatment only on 1611 

facilities that are used exclusively for interconnection (i.e., for the mutual 1612 

exchange of traffic) and purchased pursuant to the ICA.  Under the parties’ 1613 

existing interconnection arrangement, Sprint purchases transmission facilities 1614 

from AT&T tariff at tariffed access rates to carry all traffic, Section 251(c)(2) and 1615 

non-Section 251(c)(2) traffic.  Sprint proposed language is improper because it 1616 

requires AT&T to apply cost-based rates to transmission facilities ordered from 1617 

the tariff, thus violating the terms of the tariff.  Sprint proposed language is also 1618 

improper because it requires AT&T to apply cost-based rates to transmission 1619 

facilities that are not used exclusively for interconnection.   1620 

Q.  Please respond to AT&T’s arguments. 1621 

A. I agree with AT&T that Section 251(c)(2) grants Sprint the right to purchase 1622 

interconnection facilities at cost-based rates but does not grant Sprint the right to 1623 

cost-based rates for transmission facilities purchased from the access tariff.  Sprint 1624 

proposed language improperly assumes away all the necessary steps that it must 1625 

take before it may receive cost-based rates for facilities used exclusively for 1626 

interconnection and thus should be rejected.  1627 

Q.  How does Sprint support its proposed language? 1628 

A. Sprint does not directly provide any justification for its proposed language.  1629 

Instead, it seems to justify its proposed language by criticizing AT&T’s position.   1630 
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Q.  Mr. Farrar contends that facilities linking Sprint’s network and the POI are 1631 
Section 251(c)(2) Interconnection Facilities and thus subject to a cost-based 1632 
pricing standard, regardless of how the facilities were ordered (i.e., from the 1633 
access tariff or not).  Please comment. 1634 

A. Mr. Farrar contends that, consistent with the U.S. Supreme Court’s decision in the 1635 

Talk America case, facilities linking Sprint’s network and the POI are Section 1636 

251(c)(2) interconnection facilities and thus eligible for cost-based rates, despite 1637 

the fact that the facilities in question were ordered and purchased from AT&T’s 1638 

access tariff.
84

  Mr. Farrar errs in two aspects.  First, while the U.S. Supreme 1639 

Court did rule that incumbent LECs must make interconnection facilities available 1640 

at cost-based rates, it does not follow that any transmission facilities that Mr. 1641 

Farrar labels as interconnection facilities are eligible for cost-based rates.  As 1642 

discussed under Issues 19 and 20, Sprint’s definition of the term “Interconnection 1643 

Facilities” includes interconnection facilities as well as non-interconnection 1644 

facilities.  Sprint is not entitled to cost-based rates for transmission facilities that 1645 

are not interconnection facilities, despite the fact Mr. Farrar, improperly, labels 1646 

them as interconnection facilities. 1647 

Second, the Supreme Court decision in the Talk America case does not apply to 1648 

transmission facilities purchased from the access tariff.  Under the Supreme 1649 

Court’s decision, Sprint has the right to obtain Section 251(c)(2) interconnection 1650 

facilities at cost-based rates pursuant to the parties’ interconnection agreement 1651 

(ICA).  But, to avail itself of cost-based rates, Sprint must terminate its leases of 1652 

interconnection facilities from the access tariff pursuant to the provisions of the 1653 

tariff and order interconnection facilities pursuant to the ICA.  Sprint simply 1654 
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cannot demand cost-based rates for transmission facilities ordered from the access 1655 

tariff.  Transmission facilities, for interconnection or otherwise, ordered from the 1656 

access tariff are subject to the rates, terms and conditions of the tariff.  1657 

Q.  Is Mr. Farrar correct that it is not necessary to disconnect the existing 1658 
facilities and reorder them?  1659 

A. No.  In support of the position that Sprint is entitled to cost-based rates for all 1660 

Interconnection Facilities (as the term is defined by Sprint), Mr. Farrar contends: 1661 

AT&T is attempting to thwart the implementation of the Talk 1662 
America decision by requiring that Sprint disconnect its existing 1663 
Interconnection Facilities and re-order those exact same facilities 1664 
in order to obtain the TELIC pricing.  1665 

       … …  1666 
The Interconnection facilities can be re-priced at TELRIC pricing 1667 
through a nonchargeable administrative billing records change. It 1668 
is not necessary to disconnect these existing facilities and re-order, 1669 
as AT&T would propose. The effect of AT&T’s approach is to 1670 
make the TELRIC pricing as burdensome as possible.

85
  1671 

It appears that by “disconnect” Mr. Farrar refers to physical disconnection of the 1672 

underlying circuits, not terminating service from the access tariff.  Mr. Farrar errs 1673 

in the assertion that it is not necessary to disconnect the underlying circuits in 1674 

order to be eligible for cost-based rates.  According to AT&T, under the parties’ 1675 

existing interconnection arrangement, Sprint orders transmission facilities from 1676 

the AT&T access tariff to carry all traffic: interconnection traffic and non-1677 

interconnection traffic (e.g., E911 traffic, IXC traffic, and transit traffic).
86

  Sprint 1678 

is only eligible for cost-based rates for facilities used exclusively for 1679 

interconnection.  So it seems that it is necessary to physically disconnect and/or 1680 

rearrange existing transmission circuits so that transmission facilities used for 1681 
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Section 251(c)(2) interconnection are separated from other transmission facilities.   1682 

Moreover, even if Sprint is currently using separate transmission facilities, 1683 

ordered from the access tariff, for the mutual exchange of traffic between the 1684 

parties, which it is not, Sprint would not be automatically eligible for cost-based 1685 

rates for such transmission facilities.  These transmission facilities are purchased 1686 

from the access tariff and subject to rates and terms and conditions of the access 1687 

tariff.  In such a hypothetical case, to be eligible for cost-based rates for 1688 

transmission facilities, Sprint must terminate its lease of the transmission facilities 1689 

from the access tariff and request the purchase of the facilities at cost-based rates 1690 

pursuant to the ICA.  In other words, even if it is currently using separate 1691 

transmission facilities, ordered from the access tariff, to carry interconnection 1692 

traffic, which it is not, Sprint is not automatically eligible to receive cost-based 1693 

rates.  Instead, it must follow proper procedures to terminate its lease of facilities 1694 

from the access tariff and to order interconnection facilities at cost-based rates 1695 

pursuant to the parties’ ICA.  Sprint simply cannot demand cost-based rates for 1696 

transmission facilities ordered from the access tariff.  1697 

Q.  Please comment on Mr. Farrar’s “onerous” remark. 1698 

A. AT&T contends that Sprint is not entitled to obtain facilities at cost-based rates 1699 

unless the facilities are (i) used solely for interconnection and (ii) ordered 1700 

pursuant to the parties’ ICA.  Mr. Farrar calls these conditions onerous.  I disagree 1701 

and fail to see anything onerous in either requirement.  The requirement that cost-1702 

based facilities must be used solely for interconnection is imposed by the FCC 1703 

and the Commission.   The requirement that interconnection facilities must be 1704 
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purchased pursuant to the ICA in order to be eligible for cost-based rates seems to 1705 

be necessary rather than onerous.  Transmission facilities obtained under the 1706 

access tariff are subject to tariffed access rates (and associated terms and 1707 

conditions) as provided in the access tariff, not subject to cost-based rates.  So, to 1708 

avail itself of the cost-based rates for interconnection facilities, it is necessary for 1709 

Sprint purchase interconnection facilities pursuant to the ICA.  I do not see what 1710 

is so onerous about this requirement. 1711 

 Note that Sprint is not forced to establish Section 251(c)(2) interconnection and is 1712 

free to continue to exchange traffic with AT&T under the existing non-Section 1713 

251(c)(2) interconnection arrangement that was established on a negotiated 1714 

business to business basis.  Whether to make the transition is a business decision 1715 

that Sprint must make.  Should it elect to make the transition, Sprint must follow 1716 

proper procedures and incur the necessary expenses associated with the transition.  1717 

It simply cannot demand cost-based rates for facilities purchased from tariffs. 1718 

Q.  Do you have additional comments? 1719 

A.  Mr. Farrar contends that AT&T’s conditions [the facilities must be used solely 1720 

for interconnection and ordered pursuant to the parties’ ICA] make Sprint’s 1721 

entitlement to obtain interconnection facilities at cost-based rates economically 1722 

infeasible to implement and thus meaningless.
87

   I note that Section 251(c)(2) is 1723 

one of various duties that the 1996 Act imposed on incumbent LECs in order to 1724 

facilitate market entry.  The right to establish interconnection at any technically 1725 

feasible point in an incumbent LEC’s network was designed to foster market entry 1726 
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by allowing a competing carrier to choose the lowest-cost method to exchange 1727 

traffic with the incumbent LEC.  The benefit of such right is apparent for a new 1728 

market entrant, but less so for a well-established carrier (such as Sprint) with 1729 

well-established interconnection arrangements, given that the carrier has already 1730 

established a functioning interconnection arrangement with the incumbent LEC 1731 

and the cost associated with the transition to a Section 251(c)(2) interconnection 1732 

arrangement.  If Mr. Farrar finds the transition to a Section 251(c)(2) 1733 

interconnection arrangement to be economically infeasible for Sprint, it does not 1734 

follow that it is economically infeasible or meaningless for new market entrants, 1735 

who were the targeted beneficiaries of Section 251(c)(2).     1736 

 Recommendation 1737 

Q. Please summarize your findings and state your recommendation. 1738 

A. I agree with AT&T that Sprint is not entitled to obtain transmission facilities at 1739 

cost-based rates unless the transmission facilities are used exclusively for 1740 

interconnection and ordered pursuant to the ICA.  In particular, Sprint is not 1741 

entitled to cost-based rates for transmission facilities ordered from the access 1742 

tariff.  Sprint’s proposed language under Issue 44 (i.e., in Sections 3.8 and 3.8.3 1743 

of Attachment 2) should be rejected.  1744 

Issue 45 1745 

AT&T Issue 45(a):  Should the Interconnection Facilities prices be applied on a 1746 
“DS1/DS1 equivalents basis”? 1747 

AT&T Issue 45(b):  Should the ICA reference specific Commission orders for 1748 
Interconnection Facilities pricing?  1749 
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AT&T Issue 45(c):  Should Sprint be entitled to different rates for Interconnection 1750 
Facilities than those set forth in the Price Sheet without amending 1751 
the ICA?   1752 

Sprint Issue 45:  If the answer to V.D.(1) is yes, should Sprint’s proposed language 1753 
governing Interconnection Facilities/Arrangements and rates be 1754 
included in the Agreement?  1755 

 1756 

Background and Analysis 1757 

Q. What is your understanding of parties’ positions on Issue 45? 1758 

A. As I understand it, there are three issues embedded in Issue 45 related to language 1759 

in Sections 3.8.2, 3.8.2.1 and 3.8.2.2 of Attachment 2 that Sprint proposes: 1760 

whether Sprint is entitled to DS1/DS1 equivalent TELRIC-based prices (Section 1761 

3.8.2); whether it is necessary to specify that the TELRIC rates charged for 1762 

interconnection facilities under Section 251(c)(2) will be in the Pricing Sheets and 1763 

are the same rates as established by the Commission in Docket Nos. 96-0569 and 1764 

96-0486 (Section 3.8.2.1); and whether Sprint is entitled to any forward-looking 1765 

rates that the Commission establishes in future Commission proceedings without 1766 

amending the ICA (Section 3.8.2.2).  1767 

Q. Please explain the DS1/DS1 equivalent pricing standard that Sprint proposes 1768 
in Section 3.8.2 of Attachment 2.  1769 

A. Sprint did not explain what it meant by DS1/DS1 equivalent pricing standard in 1770 

the parties’ DPL.  But, based on the example that Mr. Farrar provides in direct 1771 

testimony, the DS1/DS1 equivalent pricing standard appears to be another attempt 1772 

on the part of Sprint to gain access to interconnection facilities at below cost-1773 

based rates.  The Commission has established TELRIC rates for DS1 and DS3 1774 

transmission facilities.  Under Sprint’s DS1/DS1 equivalent pricing standard, 1775 
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Sprint does not pay for DS1 interconnection facilities at the TELRIC rate 1776 

established by the Commission for DS1 facility, but at a lower rate that is derived 1777 

from the TELRIC rate established by the Commission for DS3 transmission 1778 

facility.  More precisely, under Sprint’s DS1/DS1 equivalent pricing standard, 1779 

when purchasing DS1 interconnection facilities Sprint is not billed at the DS1 1780 

TELRIC price but billed at the prorated DS3 TELRIC price, which is lower than 1781 

the DS1 TELRIC price.   1782 

DS1 and DS3 refer to transmission speeds.  While DS1 transport facility has a 1783 

transmission speed of 1.544 mbps, DS3 transport facility has a transmission speed 1784 

of 45 mbps.  A DS3 transport facility has the capability of twenty-eight DS1s.  1785 

Under Sprint’s DS1/DS1 equivalent pricing standard, the prorated DS3 TELRIC 1786 

price for a DS1 interconnection facility is one twenty-eighth of the DS3 TELRIC 1787 

price, which is lower than the TELRIC price the Commission specifically 1788 

established for DS1 transmission facilities.  When Sprint orders fourteen DS1 1789 

interconnection facilities, it will be billed one half of the DS3 TELRIC price, 1790 

instead of fourteen DS1 TELRIC prices.  When it orders four DS1 1791 

interconnection facilities, it will be billed one-seventh of the DS3 TELRIC price, 1792 

instead of four DS1 TELRIC prices.  Sprint DS1/DS1 equivalent pricing standard 1793 

has the effect to force AT&T to provide DS1 interconnection facilities at below 1794 

cost-rates established by the Commission for DS1 transmission facilities and 1795 

should be rejected.   1796 

Response to Arguments of the Parties’ Witnesses 1797 
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Q. In the example Mr. Farrar provides in direct testimony (at p. 42), Sprint also 1798 
purchases non-interconnection facilities (for backhaul purpose).  Does that 1799 
help establish the validity of Sprint’s DS1/DS1 equivalent pricing standard? 1800 

A. Not at all.  The Commission has specifically established TELRIC prices for DS1 1801 

and DS3 transport.  The DS1 TELRIC price is not contingent on whether the 1802 

carrier also purchases DS1 transport service or facility that is not eligible for 1803 

TELRIC pricing treatment (e.g., from access tariff).  In particular, the applicable 1804 

DS1 TELRIC price is the same when a carrier purchases twenty-one DS1s, 1805 

regardless of whether the carrier also purchases seven DS1s at non-TELRIC price 1806 

(i.e., from access tariff).   1807 

Q.  Please describe Sprint’s proposed language in Sections 3.8.2.1 and 3.8.2.2. 1808 

A. Sprint proposed language in Section 3.8.2.1 specifies that the rates for 1809 

interconnection facilities will be in the Pricing Sheets of the ICA and are the same 1810 

TELRIC rates established by the Commission in Docket Nos. 96-0569 and 96-1811 

0486.  Sprint proposed language in Section 3.8.2.2 specifies that Sprint is entitled 1812 

to all cost-based rates established in future Commission proceeding without 1813 

amending the parties’ ICA. 1814 

Q.  Is Sprint’s proposed language in Section 3.8.2.2 reasonable? 1815 

A. No.  An interconnection agreement is a binding contract that specifies the rates, 1816 

terms and conditions for services provisioned under the contract.  Sprint cannot 1817 

avail itself of any rates that are not in the ICA without amending the ICA.  So, I 1818 

agree with AT&T that neither party should be automatically entitled to different 1819 

rates without amending the parties’ ICA. 1820 
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Recommendation 1821 

Q. Please summarize your findings and state your recommendation. 1822 

A. For the reasons discussed, the Commission should reject Sprint’s proposed 1823 

language for Sections 3.8.2 and 3.8.2.2 of Attachment 2.  It seems that the 1824 

purpose of Sprint’s proposed language in Section 3.8.2.1 is to distinguish the rates 1825 

in the Pricing Sheets from any cost-based rates that the Commission may establish 1826 

in future Commission proceeding.  Consistent with my position on Sprint 1827 

proposed language in Section 3.8.2.2, the Commission should similarly reject 1828 

Sprint proposed language for Section 3.8.2.1 of Attachment 2.  1829 

Issue 49 1830 

AT&T Issue 49(a):  Should the ICA include AT&T’s language to address the interim 1831 
period between the Effective Date and the implementation of the 1832 
section 251(c)(2) interconnection arrangements set forth in 1833 
Attachment 2? 1834 

AT&T Issue 49(b):  What rates, terms and conditions should apply to convert from the 1835 
existing interconnection arrangement to the 251(c)(2) 1836 
interconnection arrangement? 1837 

Sprint Issue 49:  Should AT&T require Sprint to issue ASRs and be allowed to 1838 
charge Sprint for any billing reclassifications or changes to the 1839 
existing interconnection arrangements to receive TELRIC-based 1840 
rates? 1841 

Background and Analysis 1842 

Q. What is your understanding of the parties’ positions on this issue? 1843 

A. As I understand it, AT&T takes the position that it is necessary to establish a 1844 

transition process, and associated rates, terms and conditions, to govern the 1845 

interim period during which the parties’ existing interconnection arrangement is 1846 

being transformed or groomed to a Section 251(c)(2) interconnection 1847 

arrangement.  AT&T also takes the position that, as the party seeking the 1848 
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conversion, Sprint should be responsible for all costs associated with the 1849 

conversion.
88

 AT&T proposes language in GTCs Section 2.99, Attachment 2 1850 

Sections 1.2 (including all subsections) and 3.5.4 to reflect such positions.
89

   1851 

 Sprint, on the other hand, does not consider a transition process, and associated 1852 

rates, terms and conditions, to be necessary.  Sprint takes the position that it 1853 

should not be required to formally request, via access service requests, for the 1854 

conversion of the parties’ existing interconnection arrangement to a Section 1855 

251(c)(2) interconnection arrangement or be responsible for costs associated with 1856 

the conversion.
90

  AT&T should simply apply cost-based rates to all 1857 

Interconnection Facilities, as the term is defined by Sprint, beginning on the 1858 

effective date of the ICA, regardless of whether the facilities in question are 1859 

purchased from the AT&T access tariff (Issue 44).  Sprint further contends that 1860 

AT&T should implement all changes necessary for the conversion (record 1861 

changes, termination, rearrangements, reconfiguration, disconnection, etc.) at no 1862 

charge to Sprint (Issue 49).
91

    1863 

Q. Please comment on AT&T proposed language in GTC Section 2.99. 1864 

A. AT&T proposes language in GTCs Section 2.99 to define the term “Shared 1865 

Facility Factor.”  In its response to a Staff Data Request, AT&T clarifies that the 1866 

term “Interconnection Facilities” in the definition of the term “Shared Facility 1867 

Factor” in GTCs Section 2.99 (October 29, 2012) should be and will be corrected 1868 

                                            
88

 DPL Issue 49 and AT&T Exhibit 1.0 (Pellerin) at 4-16. 
89

 DPL Issue 49. 
90

 DPL Issue 49 and Sprint Exhibit 3.0 (Farrar) at 48-49. 
91

 DPL Issue 49. 
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to “interconnection facilities.”
92

  Presumably, the correction similarly applies to 1869 

the term “Facility” since the term “Facility” in GTCs Section 2.99 appears to 1870 

mean the interconnection facilities to which the shared facilities factor applies.  If 1871 

so, the corrected AT&T language in GTCs Section 2.99 should read as: 1872 

“Shared Facility Factor” means the factor used to appropriately 1873 
allocate the cost of 2-way DS1 interconnection facilities based on 1874 
proportionate use of the facility between AT&T ILLINOIS and 1875 
Sprint. (Emphasis added)

93
 1876 

 1877 
 1878 

Q. Pease comment on the terms “Facility” and “Facilities” as used in AT&T 1879 
proposed language in Attachment 2 under Issue 49. 1880 

A. AT&T does not provide a definition for the term “Facility” or “Facilities” in the 1881 

General Terms and Conditions of the ICA.  But, it uses both terms in various 1882 

subsections of Section 1.2 of Attachment 2.  Such examples include: 1883 

Section 1.2.1.1: … … Charges for the shared use of Facilities will be apportioned 1884 
between the Parties based on the SFF. 1885 

Section 1.2.1.1.1: … … When a Party uses its own Facilities (either through self-1886 
provisioning, or through the purchase of Facilities from the other Party or from 1887 
Third Parties) to deliver one-way IntraMTA Traffic from its network to the POI, 1888 
such Party shall provide such Facilities at its sole cost and expense. 1889 
Notwithstanding the foregoing, if the Parties agree to deliver Third Party Traffic 1890 
in addition to IntraMTA Traffic on a land-to-mobile one-way Facility, then Sprint 1891 
shall be responsible for a portion of the facility cost, based on the Shared Facility 1892 
Factor listed in the Pricing Sheet. 1893 

Section 1.2.1.1.2: Each Party reserves the right to refuse or discontinue the use of 1894 
any shared Facilities arrangement, regardless of who provides the Facilities (i.e., 1895 
one of the Parties or a Third-Party). Notwithstanding the foregoing, this provision 1896 
does not negate any obligation either Party may have regarding such Facilities, 1897 
such as, but not limited to, financial obligations for agreed upon term and notice 1898 
provisions. 1899 
 1900 

                                            
92

 AT&T Response to Staff Data Request JZ 2.04, attached as Exhibit 2.1. 
93

 General Terms and Conditions, Section 2.99 (with the term “Interconnection Facilities” corrected). 
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“Facility” and “Facilities” as used (by AT&T) in these subsections appear to 1901 

mean facility and facilities, respectively, to which the shared facility factor 1902 

applies.  In view of the correction of the term “Interconnection Facilities” [to 1903 

“interconnection facilities”] in GTCs Section 2.99, it seems that AT&T should 1904 

make similar correction to the terms “Facility” and “Facilities” in these 1905 

subsections. 1906 

  As a related matter, AT&T may also have used the terms “Facility” and 1907 

“Facilities” in place of “facility” and “facilities” in the texts of various 1908 

subsections of Section 3 and Section 4 of Attachment 2.  For examples,  1909 

Section 3.1.1: Nothing in this Agreement shall be construed as authorizing Sprint 1910 
to use the Facilities to deliver land-to-mobile traffic that it receives from AT&T 1911 
ILLINOIS to a facilities-based Competitive Local Exchange Carrier (“CLEC”), or 1912 
an Incumbent Local Exchange Carrier (“ILEC”), or an Out-of-Exchange Local 1913 
Exchange Carrier (“OELEC”) or another CMRS provider other than Sprint (i.e., 1914 
the final destination of land-to-mobile traffic delivered from AT&T ILLINOIS is 1915 
Sprint’s End Users) and Sprint may not forward any such traffic to any Third-1916 
Party. 1917 

Section 3.1.2: Nothing in this Agreement shall be construed as authorizing Sprint 1918 
to use the Facilities to aggregate traffic from a facilities-based CLEC, or an ILEC, 1919 
or an OELEC, and use the Facilities to deliver such traffic to AT&T ILLINOIS 1920 
(i.e., mobile-to-land traffic delivered from Sprint to AT&T ILLINOIS must be 1921 
from Sprint’s End Users and may not be from any other Third Party).  1922 

Section 3.10.1: … … Ancillary Service traffic requires a dedicated Facility. The 1923 
connection used must be an Ancillary Services Connection. 1924 

Section 3.10.2: … … For the provision of 911 and/or E911 Services, Sprint may 1925 
provide its own Facilities or purchase Facilities from a Third Party to connect its 1926 
network with AT&T ILLINOIS’ E911 Selective Router. Alternatively, Sprint 1927 
may purchase appropriate Facilities from AT&T ILLINOIS’ applicable tariffs. 1928 

Section 3.10.3: … … As a further alternative in such states, Sprint also may 1929 
purchase Facilities employing a Type 2-C interface from AT&T ILLINOIS, at 1930 
rates found in the applicable AT&T ILLINOIS tariff. 1931 

Section 4.10.3: … … Where a separate Equal Access Trunk Group is used, Sprint 1932 
is solely financially responsible for the Facilities, termination, muxing, Trunk 1933 
ports and any other equipment used to provide such Equal Access Trunk Groups. 1934 
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 1935 

As I understand it, AT&T does not consider ancillary, E911 or equal access traffic 1936 

to be interconnection traffic in the meaning of Section 251(c)(2) or consider 1937 

facilities carrying such traffic to be Interconnection Facilities as the term is 1938 

defined by AT&T in GTCs Section 2.60 (Issues 19, 20).  So, the terms “Facility” 1939 

and “Facilities” as used in Sections 3.10.1, 3.10.2, 3.10.3 and 4.10.3 may not 1940 

mean “Interconnection Facilities” as defined by AT&T in GTCs Section 2.60.  1941 

AT&T should confirm in rebuttal testimony whether the terms “Facility” and 1942 

“Facilities” as used in its proposed language in the above sections should be 1943 

changed to “facility” and “facilities,” respectively.  If “Facility” and “Facilities” 1944 

as used by AT&T have the same meanings as the terms “Interconnection Facility” 1945 

and “Interconnection Facilities” defined by AT&T in GTCs Section 2.60, AT&T 1946 

should provide additional language in GTCs Section 2.60 clarifying that the term 1947 

“Facilities’ has the same meaning as the term “Interconnection Facilities.”   1948 

Moreover, the term “Facilities” may have been used by the parties in the agreed 1949 

up language to refer to facilities other than “Interconnection Facilities” as the term 1950 

is defined by the respective parties in GTCs Section 2.60.  For examples: 1951 

Section 3.10.1: When delivering Ancillary Services traffic to AT&T ILLINOIS, 1952 
Sprint shall provide Facilities and connections in each LATA dedicated solely for 1953 
Ancillary Services traffic. 1954 

Section 4.2.5: … ... Type 2B is a one-way mobile-to-land or land-to-mobile Trunk 1955 
Group (and two-way, where available) and is available where Facilities and 1956 
equipment permit. 1957 

Section 4.5.5: … … If Sprint will not agree to meet within an additional five (5) 1958 
Business Days and present adequate reason for keeping Trunks operational, 1959 
AT&T ILLINOIS will issue ASR(s), to resize the Interconnection Trunks and 1960 
associated Facilities. 1961 
 1962 
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As noted above, AT&T does not consider facilities carrying ancillary traffic to be 1963 

Interconnection Facilities as defined by AT&T.  So, the term “Facilities” in 1964 

Section 3.10.1 may not mean “Interconnection Facilities” as defined by AT&T.  1965 

Thus, both parties should clarify in rebuttal testimony whether “Facilities” as used 1966 

in the agreed upon language has the same (or agreed upon) meaning to both 1967 

parties.  In particular, the parties should clarify whether the term “Facilities” in 1968 

the agreed upon language should be changed to “facilities.”  If the term 1969 

“Facilities” in the agreed upon language has the same meanings as 1970 

“Interconnection Facilities” as defined by the respective parties in GTCs Section 1971 

2.60, the parties should provide additional language in GTCs Section 2.60 1972 

clarifying that the term “Facilities’ has the same meaning as “Interconnection 1973 

Facilities” defined by the respective parties.   1974 

Q.  What do you understand to be the potential issues associated with the 1975 
conversion of the parties’ existing interconnection arrangement to a Section 1976 
251(c)(2) interconnection arrangement? 1977 

A. In my opinion, there are four issues associated with the conversion of the parties’ 1978 

existing interconnection arrangement to a Section 251(c)(2) interconnection 1979 

arrangement.  The first issue is whether it is necessary to establish contract 1980 

provisions governing the interim period, if any, during which the parties’ existing 1981 

interconnection arrangement is being transformed or groomed into a Section 1982 

251(c)(2) interconnection arrangement.  The need for such interim period and 1983 

interim provisions shall depend on the work and time needed to effectuate the 1984 

conversion.  The second issue is whether the conversion of special access services 1985 

or facilities purchased from the tariff at tariffed rates to interconnection facilities 1986 
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purchased from the ICA at cost-based rates constitutes a termination of service as 1987 

defined in the tariff, and thus, is subject to termination liabilities as provided in 1988 

the tariff.  The third issue is whether AT&T is entitled to impose on Sprint 1989 

nonrecurring charges for work performed for the conversion or whether the 1990 

conversion should be a non-chargeable event to Sprint.  The fourth issue is 1991 

whether Sprint must formally request the conversion, via the access service 1992 

request process, in order to initiate the conversion process.   1993 

Q.  Please briefly discuss termination liabilities associated a termination of 1994 
special access service purchased from the AT&T access tariff. 1995 

A. As I understand it, a carrier may purchase special access service or facility from 1996 

the AT&T access tariff on a month-to-month basis or under an Optional Payment 1997 

Plan (OPP).  Under an Optional Payment Plan, a carrier commits to the purchase 1998 

of special access service for a specified period of time in exchange for a discount 1999 

off the month-to-month rates.  The longer is the term commitment the greater is 2000 

the discount.  For instance, the 60-month OPP rates would lower than the 36-2001 

month OPP rates, which would be lower than 24-month OPP rates, and so on.  2002 

However, if a carrier commits to a certain term of service and then terminate the 2003 

service before the term expires, the carrier must pay termination liabilities.
94

  The 2004 

termination liabilities are calculated based on the specific circumstances.  For 2005 

instance, for a DS1 access service subscribed to in 2007 but discontinued in the 2006 

12
th

 through 60
th

 month, the termination liabilities would be calculated as “[t]he 2007 

dollar difference between the current OPP rate for the OPP term that could have 2008 

been completed during the time the service was actually in service, and the 2009 

                                            
94

 AT&T ILL C. C.  No. 21, 11
th
 Revised Page 309.1, Section 7.4.10(C). 



Docket No. 12-0550 

ICC Staff Exhibit 2.0 

 81 

customer's current OPP rate for each month the service was provided.”
95

  In short, 2010 

the termination liability in this case is the difference between the amount that the 2011 

carrier would have paid if it had correctly stated its term of service and the lesser 2012 

amount the carrier actually paid prior to termination.  For a DS1 access service 2013 

subscribed to in 2007 but discontinued in 1
st
 through 11

th
 month, the termination 2014 

liabilities would be calculated based on a different formula as provided in Section 2015 

7.4.10(C)(a)(2) of AT&T Tariff No. 21 (Access Service).
96

    2016 

Q. Has the FCC reached any conclusion regarding termination liabilities when a 2017 
carrier requests to convert special access product or service purchased from 2018 
tariff to the purchase of product or service pursuant to the ICA? 2019 

A. Yes.  In the UNE Remand Order, the FCC held that a carrier requesting the 2020 

conversion of special access services (purchased from tariff at tariffed rates) to 2021 

UNEs or UNE combinations (purchased from the ICA at cost-based rates) is 2022 

subject to termination liabilities: 2023 

 We note, however, that any substitution of unbundled network 2024 
elements for special access would require the requesting carrier to 2025 
pay any appropriate termination penalties required under volume 2026 
or term contracts.

97
   2027 

 2028 

Q. Has the Commission addressed termination liabilities and nonrecurring 2029 
charges associated with the conversion of special access product or service 2030 
purchased from tariff to the purchase of product or service pursuant to the 2031 
ICA in past arbitration proceedings? 2032 

A. Yes.  In the Level 3/Ameritech arbitration proceeding (Docket No. 00-0332), one 2033 

of the disputed issues is “[w]hat, if any, termination and nonrecurring charges 2034 

must Level 3 pay AI [Ameritech Illinois] to perform such special access [to 2035 

                                            
95

 AT&T ILL. C. C. No. 21, 11
th
 Revised Page 309.1.1.2, Section 7.4.10(C)(b).  

96
 AT&T ILL. C. C. No. 21, 8

th
 Revised Page 309.1.1.1, Section 7.4.10(C)(a)(2). 

97
 UNE Remand Order (FCC 99-238), fn. 985. 
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enhanced extended loop (“EEL”)] conversions.”
98

 The Commission determined 2036 

that, when requesting the conversion of special access services (or facilities) 2037 

purchased from access tariff to UNE loop/transport combinations (i.e., EELs) 2038 

purchased pursuant to the ICA, Level 3 should remain responsible for termination 2039 

fees (“The FCC and various state commissions have held consistently that the 2040 

CLEC should remain responsible for termination fees. There is no reason at this 2041 

point to take a fresh look at termination charges”).
99

 The Commission also 2042 

determined that, for such special access conversion, Ameritech is entitled to 2043 

compensation for the actual costs involved in the conversion, and thus, entitled to 2044 

non-recurring charges associated with such conversion (“We also agree that AI is 2045 

entitled to non-recurring charges for special access conversions.  As it [Ameritech 2046 

Illinois] points out, these reimbursements are to compensate for the actual costs 2047 

involved in the conversion.”).  However, the Commission emphasized that the 2048 

nonrecurring charges imposed should reflect the actual costs incurred on a 2049 

TELRIC basis.
100

    2050 

Moreover, in the Access One/SBC arbitration proceeding (Docket No. 05-0442), 2051 

one of the issues being arbitrated is “[w]hat charges should apply to conversions 2052 

of wholesale services to UNEs.”
101

  The wholesale services to be converted from 2053 

are special access services (or facilities) purchased from the SBC access tariff.  2054 

The UNEs to be converted to are unbundled network elements or combinations of 2055 

                                            
98

 Level 3/Ameritech Arbitration Decision (ICC Docket No. 00-0332) at 23. 
99

 Id. at 24. 
100

 Level 3/Ameritech Arbitration Decision (ICC Docket No. 00-0332) at 24. 
101

 Access One/SBC Arbitration Decision (ICC Docket No. 05-0442) at 181. 
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unbundled network elements purchased pursuant to the ICA.  Unlike Sprint in this 2056 

proceeding, competitive carriers in that case agreed that they must submit, and 2057 

pay for, service orders [Electronic Service Order] associated with the conversion.  2058 

Like Sprint, the competitive carriers in that case proposed that “SBC shall not 2059 

impose any termination, reconnection, disconnection or other nonrecurring 2060 

charges, except for an Electronic Service Order (Flow Through) Record charge, 2061 

associated with any conversion.”
102

  SBC, on the other hand, proposed that 2062 

“[w]hen converting from a wholesale service to a UNE or combination of UNEs, 2063 

the applicable non-recurring charges, if any, as governed by this Agreement 2064 

and/or Tariff from which the UNE or UNE combination being converted to is 2065 

ordered, shall apply.”
103

  The SBC proposed language allows SBC to impose 2066 

termination liabilities pursuant to the SBC access tariff from which the special 2067 

access services being converted are ordered from as well as nonrecurring charges 2068 

as provided in the ICA associated with the conversion.  After weighing all 2069 

arguments, the Commission adopted SBC proposed language:  2070 

The Commission rejected the competitive carriers’ proposal and 2071 
instead adopted SBC proposed language.   … … We agree with 2072 
SBC that this language would allow it to assess the Project 2073 
Administration Charge, which was approved by the Commission 2074 
in Docket No. 02-0864 and is included in SBC Illinois’ EELs 2075 
tariff and the price schedules of most CLECs’ ICAs, but it does 2076 
not entitle SBC Illinois to impose non-recurring service order or 2077 
provisioning charges on wholesale service to UNE conversions 2078 
that have not been approved by the Commission or FCC and/or 2079 
agreed to by the parties. CLECs language is overly broad.

104
 2080 

                                            
102

 Access One, Inc. et al Petition for Arbitration, Attachment A to Arbitration Petition (Amendment to 

Interconnection Agreement between Illinois Bell Telephone Company d/b/a SBC Illinois and CLEC), 

Section 10.1.3.1 (filed on July 14, 2005). 
103

 Access One/SBC Arbitration Decision (ICC Docket No. 05-0442) at 182. 
104

 Access One/SBC Arbitration Decision (ICC Docket No. 05-0442) at 186-187. 
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While emphasizing that SBC may not impose any nonrecurring charges that have 2081 

not been approved by the Commission/FCC or not agreed upon by the parties, the 2082 

Commission, by adopting SBC proposed language, permitted SBC to impose 2083 

termination liabilities and nonrecurring charges associated with the conversion 2084 

pursuant to the ICA and/or the tariff from which the UNEs or UNE combinations 2085 

being converted to are ordered.   2086 

Therefore, the Commission has in past arbitration proceedings determined that an 2087 

incumbent LEC may impose termination liabilities for the conversion of special 2088 

access services purchased from tariff to UNEs or UNE combinations purchased 2089 

pursuant to the ICA.  In addition, the Commission has permitted an incumbent 2090 

LEC to impose nonrecurring charges pursuant to the ICA and declined to limit the 2091 

applicable nonrecurring charge to “record-change” nonrecurring charges.    2092 

Q.  Has the Commission ever reached a different finding concerning termination 2093 
liabilities for the conversion of special access products or services purchased 2094 
from tariff to products or services purchased pursuant to the ICA? 2095 

A. Yes.  In the Globalcom Complaint proceeding (Docket No. 02-0365), the 2096 

Commission determined in Order and Order on Rehearing that the conversion of 2097 

special access services purchased from the access tariff to UNE combinations 2098 

purchased from the ICA (or UNE tariff) did not constitute termination of special 2099 

access services and thus should not be subject to termination liabilities: 2100 

The Commission concludes that in the particular circumstances 2101 
postulated in this proceeding - where the customer proposes to take 2102 
a functionally identical service that uses the same systems and 2103 
facilities as special access, over the same or longer duration as the 2104 
customer’s original commitment to special access - there is no 2105 
termination within the meaning of Ameritech’s intrastate special 2106 
access tariff.  … … To be clear, we do not intend, by this 2107 



Docket No. 12-0550 

ICC Staff Exhibit 2.0 

 85 

conclusion, to generally invalidate Ameritech’s intrastate special 2108 
access termination penalties. They will continue to apply to 2109 
circumstances not described here. Moreover, we are not suggesting 2110 
that Ameritech would be precluded from filing, for our 2111 
consideration, a special access tariff that explicitly contemplates 2112 
conversions to EELs and imposes a properly calculated termination 2113 
charge (or alters its special access discounts to reflect the risk of 2114 
conversion). The present special access tariff, however, does 2115 
neither and we do not interpret it to treat the instant circumstances 2116 
as a termination. (Emphasis added)

105
 2117 

 2118 
 Of particular note, the Commission did not find that Ameritech was prohibited 2119 

from imposing termination liabilities on the conversion of special access services 2120 

to UNEs or UNE combinations purchased pursuant to the ICA (or UNE tariff).  2121 

Instead, the Commission found that Ameritech did not expressly define a special 2122 

access to UNE conversion as termination in the tariff.  However, on remand from 2123 

the Illinois Appellate Court, the Commission reversed its previous findings and 2124 

concluded in Order on Remand that a special access to UNE conversion 2125 

constitutes termination as provided in the tariff: 2126 

[I]n accordance with the Appellate Court’s decision and mandate, a 2127 
conversion of special access circuit purchased from SBC’s 2128 
intrastate special access tariff to an EEL constitutes a 2129 
“termination” within the meaning of the termination liability 2130 
provisions of that tariff.

106
 2131 

 2132 

Q. Please describe the Appellate Court’s decision, and arguments made to 2133 
support the decision, concerning termination liabilities associated with a 2134 
conversion of special access services to UNE combinations purchased 2135 
pursuant the ICA. 2136 

A. On appeal from SBC, the Illinois Appellate Court (Case Nos. 1-02-3605, 1-03-2137 

0068 Consolidated) reversed the Commission’s findings in Order and Order on 2138 

                                            
105

 Globalcom Order (October 23, 2002), ICC Docket No. 02-036, at 14, and Globalcom Order on 

Rehearing (December 11, 2002), ICC Docket No. 02-0365, at 14-15.  
106

 Globalcom Order on Remand (May 4, 2005), ICC Docket No. 02-0365, at 3. 
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Rehearing in Docket No. 02-0365 that termination liabilities do not apply to the 2139 

conversion of special access circuits purchased from SBC’s tariff to UNE 2140 

combinations purchased pursuant to the ICA (or UNE tariff).  In reaching this 2141 

finding, the Appellate reasoned as follows: 2142 

Rather, as put by SBC, we find the termination charges “true-up” 2143 
the revenue received before the termination date to correct for the 2144 
fact that those revenues reflected a discount to which the customer, 2145 
by virtue of its early termination, was not entitled.  Unlike the 2146 
Commission, we do not think that these fees discourage the 2147 
purchase of EELs, as a termination charge only affects the price 2148 
paid for access service, regardless of whether a CLEC decides to 2149 
purchase an EEL.   This finding is in accordance with FCC's 2150 
determination that the assessment of termination charges does not 2151 
inhibit access to UNEs or to competition.   See Joint Application 2152 
by BellSouth Corp., 17 F.C.C.R. 9018, par. 200 (2002) (“[w]e 2153 
reject comments by U.S. LEC/XO that * * * early termination 2154 
penalties * * * are obstacles to their ability to convert special 2155 
access circuits to EELs”). 2156 

Moreover, we disagree with the ICC's determination that the 2157 
transfer of special access services to the purchase of an EEL does 2158 
not constitute a “termination” of those special access services. 2159 
While SBC's Illinois tariff does not define “termination of 2160 
service,” we simply do not think that the purchase of an EEL 2161 
equates the continuation of special access service. That the 2162 
Commission determined “[t]here is no dispute that EELs and 2163 
special access are functionally identical” is irrelevant to whether 2164 
SBC is continuing to lease a special access service under the 2165 
tariffed rate. As SBC asserts, a CLEC that ends its special access 2166 
services and purchases an EEL actually stops paying the tariffed 2167 
rate for special access services and begins purchasing something 2168 
else at a different price under a separate contract. In that regard, it 2169 
is only logical that the “termination of service” clause in the 2170 
Illinois tariff refers only to the services provided under that tariff 2171 
and does not refer to the termination of all services in general or to 2172 
the termination of some other service not mentioned in the tariff. 2173 

This determination coincides with the FCC's finding that supplying 2174 
a UNE or a combination of UNEs does not constitute the provision 2175 
of a service. See First Report and Order, Implementation of the 2176 
Local Competition Provisions in the Telecommunications Act of 2177 
1996, 11 F.C.C.R. 15499, par. 358 (1996) (“when interexchange 2178 
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carriers purchase unbundled elements from incumbent LECs, they 2179 
are not purchasing access ‘services.’ They are purchasing a 2180 
different product, and that product is the right to exclusive use of 2181 
an entire element”).  While the FCC's decision is persuasive 2182 
authority in itself, as SBC points out, Illinois law also defines 2183 
“network elements” not as a “ service,” but as a “facility or 2184 
equipment used in the provision of a telecommunications service.”  2185 
220 ILCS 5/13-216 (West 2002).  Accordingly, we find that a 2186 
termination of the tariffed service is, by definition, a “termination 2187 
of service” for purposes of the tariff.

107
 2188 

Notably, the Appellate Court made the distinction between terminating a purchase 2189 

of products or services from the SBC access tariff, from which the special access 2190 

services in question were ordered, and terminating a purchase of products or 2191 

services from SBC altogether.  A carrier requesting a special access to UNE 2192 

conversion does not discontinue or terminate its purchase of the underlying 2193 

services or facilities from SBC altogether, but it discontinues and terminates its 2194 

purchase from the SBC access tariff of the special access services (or facilities) 2195 

that are being converted because the carrier “actually stops paying the tariffed rate 2196 

for special access service and purchases something else at a different price under 2197 

a separate contract” (Id. at 20-21).   2198 

 2199 

Response to Arguments of the Parties’ Witnesses 2200 

Q. How does AT&T support the position that it is necessary to establish interim 2201 
provisions? 2202 

A. AT&T notes that the parties have been operating under a non-Section 251(c)(2) 2203 

dual-POI interconnection arrangement.  Under this arrangement, Sprint delivers 2204 

traffic to AT&T at a POI on AT&T network and AT&T delivers traffic to Sprint 2205 

                                            
107

 Globalcom, Inc. v. Illinois Commerce Commission, 347 Ill. App. 3d 592, 806 N.E.2d 1194 (282 Ill. Dec. 

606) (First Dist. 2004) (Petitions for Review of the Orders of the Illinois Commerce Commission in Ill C. 

C. Docket No. 02-0365), Nos. 1-02-3605, 1-03-0068 consolidated, at 19-21. 
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at a POI on Sprint’s network.  And, Sprint purchases transmission facilities at 2206 

tariffed rates from AT&T’s access tariff to carry all traffic, Section 251(c)(2) and 2207 

non-Section 251(c)(2) traffic, between the two networks.  The parties previously 2208 

agreed to share the costs of the transmission facilities used to connect the parties’ 2209 

switches based on a shared facility factor.
108

     2210 

 In comparison, under a Section 251(c)(2) interconnection arrangement, the POI 2211 

where the parties deliver interconnection traffic to each other must be on the 2212 

AT&T Illinois network and each party must be financially and physically 2213 

responsible for facilities on its side of the POI (Issues 15, 46).  Also, Sprint is 2214 

entitled to obtain interconnection facilities at cost-based rates pursuant to the ICA.  2215 

So, there are advantages and disadvantage with a Section 251(c)(2) 2216 

interconnection arrangement compared to the parties’ existing interconnection 2217 

arrangement.
109

   2218 

 AT&T further notes that, due to the significant differences between the parties’ 2219 

existing interconnection arrangement and a Section 251(c)(2) interconnection 2220 

arrangement,  the transition to a Section 251(c)(2) arrangement requires 2221 

“extensive work on the party of AT&T Illinois’ Network Planning Engineering 2222 

(‘NP&E”) organization.”
110

  For instance, “interconnection trunk groups would 2223 

have to be transitioned and groomed off the existing [interconnection] 2224 

arrangement” to separate cost-based interconnection facilities that would be used 2225 

                                            
108

 AT&T Exhibit 1.0 (Pellerin) at 6-7. 
109

 AT&T Exhibit 1.0 (Pellerin) at 8-9. 
110

 AT&T Exhibit 2.0 (Albright) at 37. 
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exclusively for interconnection.
111

  As such, it would not be possible to 2226 

instantaneously transform the existing arrangement into a Section 251(c)(2) 2227 

arrangement the moment the ICA becomes effective.  Therefore, AT&T argues 2228 

that its proposed language (in Section 1.2 of Attachment 2) establishing a process, 2229 

and associated rates, terms and conditions, for the interim period when the parties’ 2230 

existing interconnection arrangement is being transformed or groomed to a 2231 

Section 251(c)(2) interconnection arrangement is necessary and serves to prevent 2232 

future disputes.
112

 2233 

Moreover, AT&T opposes Sprint proposed language under Issue 49, because it 2234 

requires AT&T to bear all the costs associated with transitioning and grooming 2235 

the parties’ existing interconnection arrangement to a Section 251(c)(2) 2236 

interconnection arrangement.  AT&T opines that, as the party seeking the 2237 

conversion, Sprint should submit the required access service requests for the 2238 

conversion and bear the costs of processing the requests and the costs of network 2239 

rearrangement or reconfiguration.
113

   2240 

Q. Please respond to AT&T arguments. 2241 

A. Based on Mr. Albright’s testimony, the transition from the parties’ existing 2242 

interconnection arrangement to a Section 251(c)(2) interconnection arrangement 2243 

is not a small undertaking and requires extensive planning and grooming work.  It 2244 

simply cannot be completed overnight.  As such, it is necessary to establish an 2245 

interim process, with associated rates, terms and conditions, to govern the interim 2246 
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period until the parties’ existing interconnection arrangement is transitioned and 2247 

groomed to the new Section 251(c)(2) interconnection arrangement.  In my 2248 

opinion, the interim provisions that maintain the status quo seem to be the natural 2249 

alternative.  Moreover, as the requesting carrier, Sprint should follow proper 2250 

procedures and issue proper access service requests for the conversion and should 2251 

be responsible for the costs associated with the conversion, including service 2252 

order and provisioning nonrecurring charges and termination liabilities due to the 2253 

termination of special access purchases from the access tariff.   2254 

Q.  How does Sprint support its proposed language under Issue 49? 2255 

A. Sprint takes the position under Issue 49 that it should not be required to submit 2256 

access service requests for the conversion or be responsible for any costs 2257 

associated with the conversion.
114

  However, it does not provide any arguments 2258 

directly to support its positions.  Instead, it supports its positions by criticizing 2259 

AT&T’s positions.  In explaining Sprint’s objection to AT&T’s position that 2260 

Sprint should issue access service requests for the conversion and be responsible 2261 

for the costs associated with the conversion, Mr. Farrar states: 2262 

AT&T’s language would require Sprint to treat re-priced facilities 2263 
as new facilities, requiring Sprint to issue ASRs and to pay new 2264 
non-recurring charges as if Sprint was ordering and provisioning 2265 
new facilities. But, simply changing the price on an existing 2266 
facility to a TELRIC-based rate does not involve any physical 2267 
rearranging of the facility. AT&T’s position simply places 2268 
additional costs upon Sprint.

115
 2269 

 By theses statements, Mr. Farrar appears to assert that the conversion of the 2270 

parties’ existing interconnection arrangement to a Section 251(c)(2) 2271 
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interconnection arrangement is nothing more than a price update on (or a re-2272 

pricing of) Sprint’s existing purchases and does not involve any new purchases of 2273 

facilities or physical rearrangement of the facilities.   2274 

Q. Do you agree with Mr. Farrar’s arguments? 2275 

A. No.  Contrary to Mr. Farrar’s contentions, the conversion of the parties’ existing 2276 

interconnection arrangement to a Section 251(c)(2) interconnection arrangement 2277 

does involve physical rearrangement of facilities and new purchases of facilities 2278 

from the ICA.  As I understand it, Sprint currently carries all traffic, 2279 

interconnection and non-interconnection traffic, on the same facilities.  As Sprint 2280 

is only entitled to cost-based rates for facilities used exclusively for 2281 

interconnection, to avail itself of the cost-based rates, Sprint must have facilities 2282 

used exclusively for interconnection separated from other facilities.  This would 2283 

require physical rearrangement of the facilities.   2284 

Moreover, the conversion is not a price update on (or re-pricing of) the same 2285 

existing offering or purchase.  The conversion involves the termination of the 2286 

purchase of special access services from the tariff and the beginning of the 2287 

purchase of interconnection facilities from the ICA.  The beginning of the 2288 

purchase of interconnection facilities from the ICA is a new purchase of facilities 2289 

under a separate contract (i.e., ICA) and at a different rate (i.e., cost-based rate).  2290 

The difference in price is not due to a price update on or re-pricing of the same 2291 

existing purchase but due to different prices for different offerings (i.e., special 2292 

access offering and ICA offering).   2293 
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Therefore, contrary to Mr. Farrar’s contentions, the conversion is not a simple 2294 

price update on (or re-pricing of) the same existing purchases. Instead, the 2295 

conversion involves physical rearrangement of facilities and new purchases of 2296 

facilities from the ICA as well as termination of existing purchases of special 2297 

access services from the tariff.  As such, Sprint should be required to issue access 2298 

service requests for the conversion and be responsible for all costs associated with 2299 

the conversion, including termination liability as provided in the tariff. 2300 

Recommendation 2301 

Q. Please summarize your findings and state your recommendation. 2302 

A. Based on reasons stated above, it is necessary to establish interim provisions to 2303 

govern the transition period.  AT&T’s language maintaining the status quo during 2304 

the transition period appears to be the natural option and thus should be adopted.  2305 

Moreover, Sprint is the cost-causer for the conversion of the parties’ existing 2306 

interconnection arraignment to a Section 251(c)(2) interconnection arrangement, 2307 

and it has not provided any valid reasons why it should not be liable for 2308 

nonrecurring charges and termination liabilities associated with the conversion.  2309 

Thus, consistent with the Commission’s prior findings in Docket Nos. 00-0332 2310 

and 05-0442 and the Appellate Court decision, the Commission should find that 2311 

Sprint is responsible for nonrecurring charges for work performed for the 2312 

conversion as well as for termination liabilities for the termination of special 2313 

access services from the access tariff.   As in Docket No. 05-0442, the 2314 

Commission should also make clear that AT&T may not impose any non-2315 

recurring charges on Sprint for the conversion that have not been approved by the 2316 
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Commission or FCC and/or agreed to by the parties.  Consistent with my 2317 

recommendations above, I recommend that the Commission adopt AT&T 2318 

proposed language under Issue 49 (i.e., in GTCs Section 2.99 and Attachment 2 2319 

Sections 1.2, including all subsections, and Section 3.5.4).  Similarly, I 2320 

recommend that the Commission reject Sprint proposed language under Issue 49 2321 

(i.e., in Sections 3.8.3 and 3.8.4 of Attachment 2).   2322 

Issue 70 2323 

Joint Issue 70:  Which Party’s’ Pricing Sheets and rates should be adopted?  2324 
    2325 

Background and Analysis 2326 

Q. What is your understanding of parties’ positions on this issue? 2327 

A. As I understand it, Issue 70 concerns a one page pricing summary sheet titled 2328 

Pricing Sheet (Wireless)-Illinois. The parties disagree on whether the pricing 2329 

summary sheet should contain the rates from, or references to, the Pricing Sheets 2330 

of the ICA.  AT&T contends that the pricing summary sheet should contain 2331 

references to, not the rates from, the Pricing Sheets of the ICA.  Sprint contends 2332 

that the pricing summary sheet should contain the rates from, not references to, 2333 

the Pricing Sheets of the ICA. 2334 

Response to Arguments of the Parties’ Witnesses 2335 

Q. How do the parties support their respective positions concerning the pricing 2336 
summary sheet? 2337 

A. AT&T argues that it is not necessary to list the rates twice or at two locations in 2338 
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the same ICA.
116

   Sprint argues that it is necessary to reproduce the rates in the 2339 

pricing summary sheet because it is useful or convenient for its contract 2340 

personnel.
117

 2341 

Q. Please respond to the parties’ arguments. 2342 

A. I agree with AT&T that it is redundant to list the same rates twice in the same 2343 

ICA.  I disagree with Sprint that its contract personnel’s convenience constitutes a 2344 

sufficient justification for listing the same rates at two locations within the same 2345 

ICA.  Sprint can easily provide the same convenience for its contract personnel 2346 

without listing the same rates twice within the ICA.  For instance, it can create a 2347 

similar pricing summary sheet outside of the ICA for its contract personnel’s use 2348 

and convenience.  The convenience of its contract personal simply does not 2349 

justify listing the same rates twice within the ICA.  In addition to the redundancy 2350 

issue, Sprint proposed pricing summary sheet has the potential for dispute in the 2351 

future.  For instance, Sprint proposed pricing summary sheet makes no mention of 2352 

how the rates listed in items 2, 3, 4, and 6 are related to the rates in the Pricing 2353 

Sheets.  Should the parties inadvertently fail to update the pricing summary sheet 2354 

when they amend the ICA to update the rates in the Pricing Sheets, this may set 2355 

up a conflict between the rates in the pricing summary sheet and the rates in the 2356 

Pricing Sheets of the ICA.   2357 

 Recommendation 2358 

Q. Please summarize your findings and state your recommendation. 2359 

                                            
116

 AT&T Exhibit 1.0 (Pellerin) at 82. 
117

 Sprint Exhibit 2.0 (Felton) at 63. 



Docket No. 12-0550 

ICC Staff Exhibit 2.0 

 95 

A. Neither party has provided any convincing argument for keeping the pricing 2360 

summary sheet in the ICA.   If it is necessary to have a pricing summary sheet for 2361 

the convenience of any party’s contract personnel, this can be accomplished 2362 

outside of the ICA, without creating redundancy in ICA or creating the potential 2363 

for future conflict.  Therefore, I recommend that the pricing summary sheet, 2364 

Pricing Sheet (Wireless) - Illinois, be excluded from the ICA.   2365 

Q. Does this conclude your testimony? 2366 

A. Yes. 2367 


