
1 
 

STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

COMMONWEALTH EDISON COMPANY  ) 

        ) Docket No. 09-0263 

Petition to approve an Advanced Metering Infrastructure ) 

Pilot Program and associated tariffs    ) 

PEOPLE OF THE STATE OF ILLINOIS’ AND 

 THE CITIZEN UTILITY BOARD’S 

MOTION TO INITIATE REMAND PROCEEDING 

 

The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State 

of Illinois (“the People”); and the Citizens Utility Board (“CUB”), through its attorney; 

pursuant to 83 Ill. Admin. Code 200.190, hereby move for the Illinois Commerce 

Commission (“Commission”) to Initiate Remand Proceedings in the above-captioned docket, 

in light of the Illinois Appellate Court’s reversal in People of the State of Illinois, ex rel. v. 

Illinois Commerce Comm’n, 2012 IL App (2d) 100024 of the Commission’s October 14, 

2009 Order approving Rider AMP and AMP-CA.  Absent Commission action initiating a 

calculation of the refund owed ratepayers, Commonwealth Edison Company (“ComEd” or 

“the Company”) will retain monies it collected under riders the Appellate Court reversed as 

unlawful.  In support of this Motion, the People state the following: 

I. The Background of ComEd’s Unlawful Rider SMP/AMP. 

1.   This proceeding arose out of the Commission’s approval of ComEd’s Rider SMP 

in ICC Docket No. 07-0566, which was later renamed Rider AMP in ICC Docket No. 09-

0263.  Docket No. 07-0566 began in October of 2007, when Commonwealth Edison 

Company (“ComEd”) petitioned the Commission for a $360 million rate increase, as well as 

approval of its proposed Rider SMP, a mechanism that would trigger monthly surcharges to 

cover a return of and on “Smart Grid” delivery service infrastructure, including advanced 

metering infrastructure (“AMI”) costs.  In its September 10, 2008 Order, the Commission 

approved Rider SMP, along with a $274 million rate increase, and instructed the Company to 
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return to the Commission after a series of workshops with stakeholders to establish rates 

under the approved Rider SMP mechanism.  ICC Docket No. 07-0566, Order of September 

10, 2009 at 142, 236.  The Order required ComEd to file “a request for approval of the AMI 

pilot after completion of the workshop process.”  Id.   

2.  On appeal of the Commission’s September 10, 2008 Order, the People and CUB 

challenged Rider SMP, arguing, inter alia, that the Commission’s approval of the rider 

constituted unlawful single-issue ratemaking and was not supported by substantial evidence.  

The Illinois Appellate Court for the Second Judicial District agreed with the AG/CUB 

arguments, holding in its September 30, 2010 decision that the Commission abused its 

discretion, and reversing the approval of the rider because the surcharge mechanism 

“constituted unlawful single-issue  ratemaking that is not justified by any special 

circumstances.”  Commonwealth Edison Co. v. Illinois Commerce Comm’n, 405 Ill.App.3d 

389, 937 N.E.2d 685, 688 (2
nd

 Dist. 2010) (“ComEd I”). 

3.  While the ComEd I case was pending in the Second District Appellate Court, and 

after completion of the stakeholder workshops, ComEd petitioned the Commission to 

implement the September 10, 2008 Order that authorized Rider SMP.  It sought approval to 

recover through the rider the costs of installing 141,000 meters and implementing a 

“Customer Application Program” (“CAP”), designed to measure how customers responded to 

the new technology.  In its October 14, 2009 Order, the Commission authorized ComEd to 

recoup through the rider (renamed Rider AMP and Rider AMP-CA by ComEd) a return of 

and on the installed meters, as well as operational expenses associated with the pilot, 

including the CAP and depreciation on replaced meters.  Under the approved rider tariff, 

ratepayers would be assessed monthly surcharges beginning the second quarter of 2010 

through year-end 2012 (and any subsequent reconciliation amounts occurring after that date).  

ICC Docket No. 09-0263, ComEd Ex. 5.0 at 12; ComEd Ex. 5.1.   
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4.  The People and CUB appealed the Commission’s October 14, 2009 Order, arguing 

that (1) principles of collateral estoppel and the law of the case bar ComEd and the 

Commission from re-litigating whether Rider SMP, now renamed Rider AMP and Rider 

AMP-CA, was improper single-issue ratemaking; and (2) even if the Court addressed the 

issue, the rider qualified as improper single-issue ratemaking under the test the Second 

District Court established in ComEd I.  The Second District Appellate Court in People of the 

State of Illinois, ex rel. v. Illinois Commerce Comm’n, 2012 IL App (2d) 100024 (“ComEd 

II”) agreed with the AG/CUB arguments and reversed the Commission’s implementation of 

Rider AMP.    

5.  In its March 19, 2012 opinion, the Court declared that “(t)he tariffs for Riders 

AMP and AMP-CA that the Commission approved in the implementation order confirm that 

these riders are identical to Rider SMP, because the tariffs specifically define the ‘Advanced 

Metering Program’ (AMP) subject to the riders as ‘the scaled deployment of advanced 

metering infrastructure pursuant to the [Commission’s] final order in Docket No. 07-0566,’ 

but amended to include ‘AMP customer applications.’”  ComEd II, par. 25.    

6.  Both ComEd and the ICC filed Petitions for Leave to Appeal with the Illinois 

Supreme Court.  The Court denied the PLAs.  The Illinois Appellate Court issued the 

Mandate of the March 19, 2012 decision, returning jurisdiction to the Commission on 

November 9, 2012.  It is unclear why the Mandate was not filed on eDocket in the above-

captioned case until November 29, 2012.    

II. The Commission Must Initiate A Remand Proceeding to Ensure that 

  ComEd Is Not Unjustly Enriched and Ratepayers are Compensated For 

  Unlawful Charges Collected Under Rider AMP. 

7.  Illinois courts have held that once a rate order is set aside on appeal, the utility 

cannot continue to benefit from what has been determined to be unlawful portions of a rate 

increase.  Independent Voters of Illinois v. Illinois Commerce Comm’n, 117 Ill.2d 90, 104 
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(1987) (“Independent Voters”).  The mandate of the Illinois Appellate Court that reversed the 

Commission’s Rider AMP decision has issued.  The Commission is thus obliged to ensure 

that ComEd is not unjustly enriched by allowing the Company to retain the revenues that 

were collected under the unlawful Rider SMP/AMP after the Illinois Appellate Court held it 

unlawful.  A Remand proceeding in this docket must promptly commence for purposes of 

calculating a refund for ComEd customers who paid unlawful surcharges as a result of the 

Commission’s September 10, 2008 rate order, which first approved Rider SMP, and the 

Commission’s October 14, 2009 Order, which authorized the specific charges to be collected 

through the rider, renamed Rider AMP and Rider AMP-CA by ComEd.  To not initiate a 

Remand would render the Second District opinions in both ComEd I and ComEd II 

meaningless and little more than declaratory rulings, and permit ComEd to be unjustly 

enriched by retaining payments from ratepayers to which it had no lawful right.  Failure to 

provide a refund would force ComEd customers to pay a rate that the Illinois Appellate Court 

has held to be in excess of rates established under proper criteria and would raise due process 

questions.  See Independent Voters, 117 Ill.2d at 104.   

8.  Under  Independent Voters, the Commission is obliged to open a Remand 

proceeding and issue a refund from the date the rider was first declared unlawful.   

Independent Voters, 117 Ill. 2d at 102-03, 106.  The Independent Voters case began in 1971 

when the Commission granted a rate increase to Illinois Bell Telephone Company.  The 

Illinois Supreme Court reversed, in part, the Commission order fixing rates, concluding that 

the Commission erred when it included in the utility’s revenue requirement certain lobbying, 

advertising, and licensing expenses. Illinois Bell Telephone Company v. Illinois Commerce 

Commission, 55 Ill. 2d 461, 480-84 (1973).  On remand of Illinois Bell, a party requested the 

Commission order Bell to refund to the utility’s customers “all ‘overcharges’ received by 

Bell under the invalid portions of the rate order.”  Independent Voters, 117 Ill. 2d at 92.  The 
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Commission rejected the request, concluding that the Court’s order remanding the case 

permitted it to issue a prospective order consistent with the judicial decision, but did not 

authorize retrospective refunds.  Illinois Bell Tel. Co., 1982 WL 915143 (Ill. Commerce 

Comm’n, November 17, 1982).  The Illinois Supreme Court again reversed the Commission, 

expressly holding that “the portion of the rates that was held to be erroneously set by the 

Commission should be refunded to customers who paid them from the time of this court’s 

previous decision until the new rates took effect.”  Independent Voters, 117 Ill. 2d at 102-03, 

106.   

9.  The Court’s rationale in Independent Voters applies with equal force here.  A 

utility cannot retain the money collected after the Court declared the rates unlawful.  

Independent Voters, 117 Ill. 2d at 102-04.  The Court reasoned that because “the judgment of 

a reviewing court is final when entered,” the decision in Illinois Bell “holding that certain 

expenses and deductions allowed in the rate order were improper was final.”  Independent 

Voters, 117 Ill. 2d at 102.  Consequently, “[t]hat portion of the rate order was invalid from 

the time this court entered judgment,” and the amounts the utility collected under the invalid 

portion of the rate order properly should be returned to ratepayers.  Id. at 102-03.  The same 

is true for the Second District Court’s decisions in ComEd I and ComEd II.  The Court’s 

decisions in ComEd I and ComEd II both confirmed that Rider SMP/AMP was unlawful.  

The Second District Court’s decision in ComEd II declared Rider AMP to be (1) specifically 

tied to the Commission’s 07-0566 Order declared to be unlawful in ComEd I and (2) 

“identical” to the rider that was ruled unlawful in the Court’s September 30, 2010 (ComEd I) 

decision.  The Commission’s invalid Rider SMP/Rider AMP rate orders could not lawfully 

support continued charges to customers after September 30, 2010.   

10.   The Commission must properly return to ratepayers the amounts collected after 

judicial resolution of the challenges to the rate order.  As the Court explained in Independent 
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Voters, “[t]o hold otherwise would allow [the utility] to continue collecting the unlawfully 

increased rate and benefitting from such, without a remedy to the customer until the 

Commission conducts hearings and determines a new rate base.”  Id. at 103.  The Court 

found this delay unacceptable because “[t]he rate-making process may be lengthy, and a 

utility could be tempted to extend that process if it continued to benefit from the increased 

rate without the risk that it would have to refund customers overcharges after a judicial 

reversal.”  Id. at 103.  Thus, revenues collected under Rider AMP must be refunded to 

ComEd’s customers from the date of the Second District Appellate Court’s opinion in 

ComEd I, September 30, 2010, the date Rider SMP was invalidated.  

11.  Although the Illinois Appellate Court did not include the word “Remand” in its 

decision, this is not a barrier to the refund relief to which ratepayers are entitled.  An 

administrative agency only has the authorization given to it by the legislature through the 

statutes.  Consequently, to the extent an agency acts outside its statutory authority, it acts 

without jurisdiction.  Business and Professional People for the Public Interest v. Illinois 

Commerce Comm’n, 136 Ill.2d192, 243 (1989) (“BPI I”).  A decision by an agency which 

lacks the statutory power to enter the decision is treated the same as a decision by an agency 

which lacks personal or subject matter jurisdiction – the decisions are void.  BPI I, 136 Ill.2d 

at 244.  Illinois courts have made clear that a utility is subject to ratepayer claims for 

reparations for excessive rates collected from the time of the court’s reversal through the time 

new rates are approved by the Commission.  BPI I, 136 Ill 2d at 242.  In this case, the 

Commission must provide a remedy for its unlawful, void rider orders.   

12.  Reconciliation proceedings involving Rider AMP now pending will assist the 

Commission in evaluating the amount of refund owed ratepayers in a Remand proceeding in 

this docket.   In ICC Docket No. 11-0459, (ComEd – Petition to Approve Reconciliation 

Under Rider AMP), ComEd filed testimony stating that the Company recovered $14.8 million 
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in revenues to cover AMI pilot costs during 2010.  ICC Docket No. 11-0459 (ComEd – 

Petition to Approve Reconciliation Under Rider AMP), ComEd Ex. 1.0, p. 1 of 1.  A portion 

of those revenues – specifically those collected after the Court issued its decision in ComEd I 

on September 30, 2010 – must be returned to ratepayers. 

13.  In ICC Docket No. 12-0371, ComEd filed testimony stating that the Company 

recovered AMI pilot costs from January through May, 2011.  Testimony filed in this docket 

describes certain modifications to the Rider AMP tariff approved by the Commission.  

During the pendency of ComEd’s 2010 rate filing, ICC Docket No. 10-0467 (ComEd – 

Proposed General Increase in Rates), ComEd filed a special permission letter and proposed a 

“Bridge Tariff” that sought Commission permission to fold expenses associated with the AMI 

Pilot Customer Applications Program and depreciation of replaced meters into the test year 

revenue requirement amount being assessed in Docket 10-0467
1
.  Under the Bridge Tariff, 

among other things, ComEd terminated recovery through Rider AMP of previously allowed 

operating expenses of the AMI Pilot beginning with the January 2011 billing period and was 

authorized to include those operating expenses in its then-pending general rate case, Docket 

No. 10-0467, where they were included in the test year or treated as a pro forma adjustment.  

Commonwealth Edison Company -- Proposed General Increase in Electric Rates, ICC 

Docket No. 10-0467, Order of May 24, 2011 at 112.   

14.  The Commission’s final Order in Docket No. 10-0467 authorized rates based on a 

revenue requirement that included amortization of AMI Pilot expenses and went into effect 

on June 1, 2011.   In testimony filed in Docket No. 12-0371, ComEd stated that in calendar 

year 2011, per the aforementioned Bridge Tariff, the Company only recovered the costs of 

the capital expenditures and retired meters during January through May, 2011.  Rider AMP, 

however, continued to be used to recover monthly surcharges of certain expenses associated 

                                                           
1
 The Commission opened Docket No. 10-0597 and approved that request.  ICC Docket No. 10-0597, Order of       

at    .    



8 
 

with the pilot.  ComEd, for example, noted in testimony that in July through December, 2011, 

ComEd recovered approximately $3.6 million of revenue from customers related to the 

reconciliation of AMI pilot costs incurred and revenues recovered during 2010.  The 

Company reported total revenues for the 2011 year of $5.4 million.  ICC Docket No. 12-

0371, ComEd Ex. 2.0 at 5-6.   

15.  Notwithstanding the Bridge Tariff, ComEd also collected revenues under Rider 

AMP throughout 2012.  ComEd’s proposed reconciliation of 2011 Rider AMP expenses and 

revenues, detailed in Docket No. 12-0371, claims under-recovery of AMI Pilot costs of $0.5 

million.   See ICC Docket No. 12-0371, Ex. 2.0 at 10.   Accordingly, throughout 2012, 

ComEd customers were assessed surcharges under Rider AMP to collect this proposed 

reconciliation amount.  Both of these Rider AMP reconciliation dockets, 11-0459 and 12-

0371, are pending and have been continued, generally, in light of the reversal by the Second 

District Appellate Court of the Commission’s approval of Rider AMP and the uncertainty of 

a Remand order.    

16.  In addition, notwithstanding the fact that the proposed Rider AMP recovery 

timeline first proposed and later revised by ComEd in Docket 09-0263 has ended, the Rider 

AMP tariff still exists in ComEd’s ICC-filed tariff sheets, according to its website
2
.  It is 

unclear whether customers are still being assessed surcharges associated with the AMI Pilot 

and/or reconciliation amounts proposed by ComEd.  Evidence presented in an initiated 

Remand proceeding in this docket, along with the evidence filed in Docket Nos. 11-0459 and 

12-0371, would clarify the appropriate refund amounts to be returned to customers.  The 

People and CUB are filing complementary Motions to Consolidate in both Rider AMP 

Reconciliation dockets, Docket No. 11-0459 and 12-0371, as well as this docket.  As argued 

                                                           
2
  See https://www.comed.com/Documents/customer-service/rates-pricing/rates-

information/current/Ratebook.pdf 

 

https://www.comed.com/Documents/customer-service/rates-pricing/rates-information/current/Ratebook.pdf
https://www.comed.com/Documents/customer-service/rates-pricing/rates-information/current/Ratebook.pdf
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in those motions, the People and CUB urge the Commission to initiate a Remand docket and 

consolidate these dockets. 

17.  Pursuant to Section 10-201(e)(vi), the Commission must enter its final order with 

respect to a remand decision no later than 6 months after the date of issuance of the court's 

Mandate.   220 ILCS 10-201(e)(vi).  As noted above, the Second District issued its Mandate 

on November 9, 2012.  Accordingly, the People and CUB request that the Commission act 

expeditiously on this Motion so as to enable a proper accounting of the refund amount prior 

to the expiration of 6 months from that date.  

WHEREFORE, the People of the State of Illinois and the Citizens Utility Board 

respectfully request that the Commission initiate a Remand proceeding and approve a refund 

for ComEd ratepayers consistent with the evidence to be presented in this proceeding.   

      Respectfully submitted, 

     PEOPLE OF THE STATE OF ILLINOIS 

By Lisa Madigan, Attorney General 

 

 

 
 Senior Assistant Attorney General 

Public Utilities Bureau 

100 W. Randolph Street, 11
th

 Floor 

Chicago, Illinois 60601 

Telephone:  (312) 814-1136 

E-mail:  klusson@atg.state.il.us 

 

______________________________ 

      Julie Soderna, Director of Litigation 

      CITIZENS UTILITY BOARD 

      309 W. Washington, Suite 800 

      Chicago, IL  60606 

      (312) 263-4282  

      jsoderna@citizensutilityboard.org 

Dated :   January 15, 2012 
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