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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

Commonwealth Edison Company   ) 

       ) ICC Docket No. 11-0459 

Petition to Approve     ) 

Reconciliation under Rider AMP   ) 

 

PEOPLE OF THE STATE OF ILLINOIS’  

AND THE CITIZENS UTILITY BOARD’S 

MOTION TO CONSOLIDATE 

 

The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of the State of 

Illinois (“the People”); and the Citizens Utility Board, through its attorney; pursuant to 83 Ill. 

Admin. Code 200.190, hereby move for the Illinois Commerce Commission (“the Commission”) 

to consolidate the above-captioned docket with ICC Docket Nos. 12-0371 (Commonwealth 

Edison Company – Petition for Reconciliation Under Rider AMP) and 09-0263 (Commonwealth 

Edison Company – Petition to approve an Advanced Metering Infrastructure Pilot Program and 

Associated Tariffs).  In support of this Motion, the People state as follows: 

I. Background 

1.  This proceeding arose out of the Commission’s approval of ComEd’s Rider SMP in 

ICC Docket No. 07-0566, which was later renamed Rider AMP in ICC Docket No. 09-0263.  

Docket No. 07-0566 began in October of 2007, when Commonwealth Edison Company 

(“ComEd”) petitioned the Commission for a $360 million rate increase, as well as approval of its 

proposed Rider SMP, a mechanism that would trigger monthly surcharges to cover a return of 

and on “Smart Grid” delivery service infrastructure, including advanced metering infrastructure 

(“AMI”) costs.  In its September 10, 2008 Order, the Commission approved Rider SMP, along 

with a $274 million rate increase, and instructed the Company to return to the Commission after 

a series of workshops with stakeholders to establish rates under the approved Rider SMP 
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mechanism.  ICC Docket No. 07-0566, Order of September 10, 2009 at 142, 236.  The Order 

required ComEd to file “a request for approval of the AMI pilot after completion of the 

workshop process.”  Id.   

2.  On appeal of the Commission’s September 10, 2008 Order, the People and CUB 

challenged Rider SMP, arguing, inter alia, that the Commission’s approval of the rider 

constituted unlawful single-issue ratemaking and was not supported by substantial evidence.  

The Illinois Appellate Court for the Second Judicial District agreed with the AG/CUB 

arguments, holding in its September 30, 2010 decision that the Commission abused its discretion, 

and reversing the approval of the rider because the surcharge mechanism “constituted unlawful 

single-issue  ratemaking that is not justified by any special circumstances.”  Commonwealth 

Edison Co. v. Illinois Commerce Comm’n, 405 Ill.App.3d 389, 937 N.E.2d 685, 688 (2
nd

 Dist. 

2010) (“ComEd I”). 

3.  While the ComEd I case was pending in the Second District Appellate Court, and after 

completion of the stakeholder workshops, ComEd petitioned the Commission to implement the 

September 10, 2008 Order that authorized Rider SMP.  ICC Docket No. 09-0263 was opened to 

address this petition.  ComEd sought approval to recover through the rider the costs of installing 

141,000 meters and implementing a “Customer Application Program” (“CAP”), designed to 

measure how customers responded to the new technology.  In its October 14, 2009 Order, the 

Commission authorized ComEd to recoup through the rider (renamed Rider AMP and Rider 

AMP-CA by ComEd) a return of and on the installed meters, as well as operational expenses 

associated with the pilot, including the CAP and depreciation on replaced meters.  Under the 

approved rider tariff, ratepayers would be assessed monthly surcharges beginning the second 
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quarter of 2010 through year-end 2012 (and any subsequent reconciliation amounts occurring 

after that date).  See ICC Docket No. 09-0263, ComEd Ex. 5.0 at 12; ComEd Ex. 5.1.   

4.  The People and CUB appealed the Commission’s October 14, 2009 Order, arguing 

that (1) principles of collateral estoppel and the law of the case bar ComEd and the Commission 

from re-litigating whether Rider SMP, now renamed Rider AMP and Rider AMP-CA, was 

improper single-issue ratemaking; and (2) even if the Court addressed the issue, the rider 

qualified as improper single-issue ratemaking under the test the Second District Court 

established in ComEd I.  The Second District Appellate Court in People of the State of Illinois, 

ex rel. v. Illinois Commerce Comm’n, 2012 IL App (2d) 100024 (“ComEd II”) agreed with the 

AG/CUB arguments and reversed the Commission’s implementation of Rider AMP.    

5.  In its March 19, 2012 opinion, the Court declared that “(t)he tariffs for Riders AMP 

and AMP-CA that the Commission approved in the implementation order confirm that these 

riders are identical to Rider SMP, because the tariffs specifically define the ‘Advanced Metering 

Program’ (AMP) subject to the riders as ‘the scaled deployment of advanced metering 

infrastructure pursuant to the [Commission’s] final order in Docket No. 07-0566,’ but amended 

to include ‘AMP customer applications.’”  ComEd II, par. 25.    

6.  Both ComEd and the ICC filed Petitions for Leave to Appeal with the Illinois 

Supreme Court.  The Court denied the PLAs.  The Illinois Appellate Court issued the Mandate of 

the March 19, 2012 decision, returning jurisdiction to the Commission on November 9, 2012.  It 

is unclear why the Mandate was not filed on eDocket in the above-captioned case until 

November 29, 2012.    

II. Request for Consolidation 
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7.  The People and CUB have requested that the Commission initiate a Remand 

proceeding in Docket No. 09-0263 as a result of the Second District Court’s decisions in ComEd 

I and ComEd II concurrently with this Motion to Consolidate.  As noted in the People’s and 

CUB’ Motion to Initiate Remand, Illinois courts have held that once a rate order is set aside on 

appeal, the utility should not continue to benefit from what has been determined to be unlawful 

portions of a rate increase.  Independent Voters of Illinois v. Illinois Commerce Comm’n, 117 

Ill.2d 90, 104 (1987) (“Independent Voters”).  The mandate of the Second District Court that 

reversed the Commission’s Rider AMP decision has issued.  The Commission is thus obliged to 

ensure that ComEd is not unjustly enriched by allowing the Company to retain the revenues that 

were collected under the unlawful Rider SMP/AMP.  See AG/CUB Motion to Initiate Remand at 

3-9. 

8.  The Commission or Administrative Law Judge may order two or more proceedings 

involving a similar question of law or fact to be consolidated where rights of the parties or the 

public interest will not be prejudiced by such procedure.  83 Ill. Admin. Code 200.600.  The 

Rider AMP reconciliation proceedings, ICC Docket Nos. 12-0371 and this docket, both involve a 

Commission assessment of the amount of revenues collected under Rider AMP.  Likewise, any 

Remand proceeding involving the calculation of refunds for ratepayers as a result of the Second 

District Court’s reversal of Rider SMP/AMP must, by definition, assess the amount of revenues 

collected under the rider.   

9.  As noted in the People’s and CUB’s Motion to Initiate Remand Proceeding, 

reconciliation proceedings involving Rider AMP now pending before the Commission will assist 

it in evaluating the amount of refund owed ratepayers in a Remand proceeding in this docket.   In 

the instant docket (ComEd – Petition to Approve Reconciliation Under Rider AMP), ComEd 
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filed testimony stating that the Company recovered $14.8 million in revenues to cover AMI pilot 

costs during 2010.  ICC Docket No. 11-0459 (ComEd – Petition to Approve Reconciliation 

Under Rider AMP), ComEd Ex. 1.0, p. 1 of 1.  A portion of those revenues – specifically those 

collected after the Court issued its decision in ComEd I on September 30, 2010 – must be 

returned to ratepayers. 

10.  In Docket No. 12-0371 (ComEd – Petition to Approve Reconciliation Under Rider 

AMP), ComEd filed testimony describing certain modifications to the Rider AMP tariff approved 

by the Commission
1
.  ComEd states that the Company recovered AMI pilot costs from January 

through May, 2011.  Rider AMP, however, continued to be used to recover monthly surcharges 

of certain expenses associated with the pilot. ComEd, for example, noted in testimony that in 

July through December, 2011, ComEd recovered approximately $3.6 million of revenue from 

customers related to the reconciliation of AMI pilot costs incurred and revenues recovered 

during 2010.  The Company reported total revenues for the 2011 year of $5.4 million.  ICC 

Docket No. 12-0371, ComEd Ex. 2.0 at 5-6.   

11.  ComEd also collected revenues under Rider AMP throughout 2012.  ComEd’s 

proposed reconciliation of 2011 Rider AMP expenses and revenues, detailed in testimony filed in 

this docket, claims under-recovery of AMI Pilot costs of $0.5 million.   See ICC Docket No. 12-

0371, Ex. 2.0 at 10.   Accordingly, throughout 2012, ComEd customers were assessed surcharges 

                                                           
1
 During the pendency of ComEd’s 2010 rate filing, ICC Docket No. 10-0467 (ComEd – Proposed General Increase 

in Rates), ComEd filed a special permission letter and proposed “Bridge Tariff” that sought Commission permission 

to fold expenses associated with the AMI Pilot Customer Applications Program and depreciation of replaced meters 

into the test year revenue requirement amount being assessed in Docket 10-0467
1
.  Under the Bridge Tariff, among 

other things, ComEd terminated recovery through Rider AMP of previously allowed operating expenses of the AMI 

Pilot beginning with the January 2011 billing period and was authorized to include those operating expenses in its 

then-pending general rate case, Docket No. 10-0467, where they fell in the test year or an appropriate pro forma 

adjustment period.  Commonwealth Edison Company -- Proposed General Increase in Electric Rates, ICC Docket 

No. 10-0467, Order of May 24, 2011 at   .   

12.  The Commission’s final Order in Docket No. 10-0467 authorized rates based on an approved revenue 

requirement that included amortization of those AMI Pilot expenses and that went into effect on June 1, 2011.   
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under Rider AMP to collect this proposed reconciliation amount.  It is the People’s and CUB’s 

position that all of the revenues collected in 2011 and 2012 under Rider AMP/AMP-CA should 

be refunded to ComEd ratepayers.  Both of these Rider AMP reconciliation dockets, 11-0459 and 

12-0371, are pending and have been continued, generally, in light of the reversal by the Second 

District Appellate Court of the Commission’s approval of Rider AMP and the uncertainty of a 

Remand order.    

12.  In addition, notwithstanding the fact that the proposed Rider AMP recovery timeline 

first proposed and later revised by ComEd in Docket 09-0263 has ended, the Rider AMP tariff 

still exists in ComEd’s ICC-filed tariff sheets, according to its website
2
.  It is unclear whether 

customers are still being assessed surcharges associated with the AMI Pilot and/or reconciliation 

amounts proposed by ComEd.  Evidence presented in an initiated Remand proceeding in Docket 

No. 09-0263, along with the evidence filed in Docket Nos. 12-0371 and this reconciliation 

docket, would clarify the appropriate refund amounts to be returned to customers.  The People 

and CUB are filing complementary Motions to Consolidate in both Rider AMP Reconciliation 

dockets, Docket No. 12-0371 and 09-0263, as well as this docket.  As argued in those motions, 

the People and CUB urge the Commission to initiate a Remand docket and consolidate these 

dockets. 

13.  Assuming for purposes of this Motion that the Commission opens a Remand 

proceeding in Docket No. 09-0263, ComEd, intervenors and the Commission Staff would be 

conducting three separate hearings with many of the same witnesses, on the same subject matter, 

absent consolidation.  As such, consolidation would create efficiencies in the Commission’s 

administrative processes. 

                                                           
2
  See https://www.comed.com/Documents/customer-service/rates-pricing/rates-information/current/Ratebook.pdf 

 

https://www.comed.com/Documents/customer-service/rates-pricing/rates-information/current/Ratebook.pdf
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14.  Consolidating review of both a refund calculation pursuant to the Commission’s 

granting of the People’s and CUB’s Motion to Initiate a Remand and the reconciliations of Rider 

AMP for both the 2010 and 2011 time periods would in no way prejudice the parties involved in 

this proceeding.  While ComEd may seek to retain the revenues it collected under Rider AMP 

after the Second District Court’s reversal of the Commission’s September 10, 2008 Order 

approving Rider SMP, and the Commission’s October 9, 2009 Order establishing the specific 

charges for the Rider, ratepayers are entitled to a fair accounting of the revenues collected from 

the date of the Court’s initial reversal of the Rider, September 30, 2010.  See Commonwealth 

Edison Co. v. Illinois Commerce Comm’n, 405 Ill.App.3d 389, 415 (2
nd

 Dist. 2010) (“ComEd 

I”).  A utility cannot retain the money collected after the Court declared the rates unlawful.  

Independent Voters, 117 Ill. 2d at 102-04.   

WHEREFORE, the People of the State of Illinois and the Citizens Utility Board 

respectfully request that the Commission consolidate the above-captioned docket with ICC 

Docket Nos. 12-0371 and 09-0263. 

     Respectfully submitted, 

     PEOPLE OF THE STATE OF ILLINOIS 

By Lisa Madigan, Attorney General 

 
 

 
 Senior Assistant Attorney General 

Public Utilities Bureau 
100 W. Randolph Street, 11th Floor 
Chicago, Illinois 60601 
Telephone:  (312) 814-1136 
E-mail:  klusson@atg.state.il.us 
 

mailto:klusson@atg.state.il.us
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______________________________ 

      Julie Soderna, Director of Litigation 

      CITIZENS UTILITY BOARD 

      309 W. Washington, Suite 800 

      Chicago, IL  60606 

      (312) 263-4282  

      jsoderna@citizensutilityboard.org 

 

 

 

Dated :   January 11, 2013 
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