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ORDER ON REOPENING 

 
By the Commission: 
 
I. INTRODUCTION 
 
 On January 3, 2012, pursuant to Section 16-108.5(c) of the Illinois Public Utilities 
Act, (the "Act") Ameren Illinois Company d/b/a Ameren Illinois (“AIC”) filed and 
requested approval of a performance-based formula rate tariff,  Rate Modernization 
Action Plan-Pricing ("Rate MAP-P") by initiating Docket No. 12-0001.  AIC then initiated 
the instant proceeding with the filing of its Petition for Approval of Multi-Year 
Performance Metrics on February 2, 2012 under Section 16-108.5(f) of the Act.  AIC 
requested the issuance of an order from the Illinois Commerce Commission (the 
“Commission”), within 120 days of the filing of the Petition, approving (i) AIC's Multi-
Year Performance Metrics ("Metrics Plan”) and (ii) Rider Modernization Action Plan-
Metrics ("Rider MAP-M").  
 
 On May 29, 2012 an order was entered in this proceeding by the Commission 
approving AIC’s Metrics Plan.  On June 28, 2012, AIC sought rehearing of certain 
limited aspects of its metrics plan and Rider MAP-M, specifically; AIC sought a 
modification to the Order to facilitate its efforts on rehearing in Docket No. 12-0244. 
Docket No. 12-0244 involved AIC's smart grid advanced metering infrastructure ("AMI") 
deployment plan. The Commission rejected AIC’s original plan in its May 29, 2012 
Order because AIC failed to demonstrate that its plan was cost-beneficial to customers.  
AIC revised its AMI deployment plan and has sought approval of it through a petition for 
rehearing in Docket No. 12-0244.  
 
 To facilitate its revised AMI deployment plan, AIC sought to modify when its 10-
year performance period begins for its AMI-related metrics. The May 29, 2012 Order 
approving the metrics plan and Rider MAP-M adopted AIC's uncontested preferred 
starting date of January 1, 2013.  In the event that rehearing in Docket No. 12-0244 
was not completed prior to November 1, 2012, AIC requested the option of extending 
the starting date for the AMI-related metrics to January 1, 2014.  On July 12, 2012 the 
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Commission denied AIC’s Petition for Rehearing and instead reopened the record on its 
own motion to consider AIC’s request. 
 
 Petitions to Intervene in this proceeding had previously been filed by The People 
of the State of Illinois (the “AG”); Citizens Utility Board (“CUB”); and AARP.  Staff of the 
Commission ("Staff") also participated in this proceeding.  Each of these parties also 
participated in this proceeding following re-opening. 
 
 Pursuant to proper legal notice, a pre-hearing conference was held on July 26, 
2012 before duly authorized Administrative Law Judges (“ALJs”) of the Commission at 
its offices in Springfield, Illinois. The parties proceeded to set a schedule for testimony 
and an evidentiary hearing.  An evidentiary hearing was held in Springfield on 
September 25, 2012.  Appearances were entered by counsel on behalf of AIC, Staff, 
the AG/AARP, and CUB.  At the conclusion of the evidentiary hearing, the matter was 
marked "Heard and Taken."  A Proposed Order was served on the parties.  A Brief on 
Exceptions was filed by Staff.  A Brief on Exceptions was filed jointly by AG/AARP.  AIC 
did not file a Brief on Exceptions.  The schedule in this matter did not provide for Reply 
Briefs on Exceptions.  The Briefs on Exceptions were considered in the preparation of 
this Order. 
 
II. OVERVIEW OF SECTION 16-108.5(f) & (f-5) OF THE ACT 
 
 Section 16-108.5(b) of the Act provides that an electric utility or combination 
utility serving more than one million customers may elect to become a “participating 
utility” and voluntarily undertake an infrastructure investment program as described in 
the Section.  It also provides that a combination utility means a utility that as of January 
1, 2011, provided electric service to at least one million retail customers in Illinois and 
gas service to at least 500,000 retail customers in Illinois.  A participating utility is 
allowed to recover its expenditures made under the infrastructure investment program 
through the ratemaking process, including, but not limited to, the performance-based 
formula rate and process set forth in Section 16-108.5(b). 
 
 Under Section 16-108.5(f) AIC must achieve improvements over baseline 
performance values “ratably (i.e., in equal segments)” for the following seven metrics 
over a ten year period.  While there are ten actual metrics under Section 5/16-108.5(f), 
not all sections apply to AIC, which is both a participating utility and a combination 
utility, however the following metrics are numbered to correspond with the metrics in 
Section 16-108.5(f). 
 

1. Twenty percent improvement in the System Average Interruption 
Frequency Index ("SAIFI") using a baseline of the average of the 
data from 2001 through 2010; 

 
2. Fifteen percent improvement in the system Customer Average 

Interruption Duration Index ("CAIDI") using a baseline of the 
average of data from 2001 through 2010; 
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4. Seventy-five percent improvement in the service reliability targets 

set forth in subparagraphs (A) through (C) of paragraph (4) of 
subsection (b) of Section 411.140 of 83 Ill. Admin Code Part 411 
"Electric Reliability" ("Part 411"), as of May 1, 2011, using 2010 as 
the baseline; 

 
5. Fifty-six percent improvement in reducing the number of estimated 

electric bills issued using a baseline of the average number of 
estimated bills for the years 2008 through 2010; 

 
6. Fifty-six percent improvement in the consumption of electricity on 

inactive meters using a baseline of the average unbilled kilowatt 
hours ("kWh") for the years 2009 through 2010; 

 
8. $3.5 million dollar reduction in uncollectible expense using a 

baseline of the average uncollectible expense for the years 2008 
through 2010; and 

 
9. Set a goal for creating opportunities for minority-owned and female-

owned business enterprises ("MFBE") consistent with state and 
federal law using a base performance value of the percentage of 
AIC’s expenditures paid to minority-owned and female-owned 
business enterprises in 2010.  

 
 The statutory framework allows a participating utility to choose when the 10-year 
performance period begins, provided that the SAIFI, CAIDI and service reliability targets 
metrics (the “reliability related metrics”), and the MFBE opportunities metric have a 
performance period beginning no later than 14 months following the date on which the 
utility begins investing in its infrastructure investment program.  For metrics that utilize 
the technology or functionality that will be implemented under an AMI deployment plan 
(i.e., the estimated electric bills, consumption on inactive electric meters and 
uncollectible electric expense metrics (the “AMI-related metrics”)), the utility must elect 
a start date that is no later than 14 months following the Commission’s order approving 
the AMI Plan at issue. 

 
 Section 16-108.5(f) also specifies how the yearly performance goals are to be 
determined.  Pursuant to that Section, the yearly incremental performance goals are 
ratably (i.e., in equal segments) determined by proportioning the required 10-year 
improvement amount equally over the 10-year period.  In other words, to determine the 
annual incremental amount for improvement, one simply divides the required 
aggregated amount for improvement by 10. 
 
 Under Section 16-108.5(f-5), there are financial penalties imposed on AIC for 
failing to meet improvements on the first six metrics listed above (i.e., items 1, 2, 4, 5, 6, 
and 8).  The specific penalties for failing to meet the improvements required under the 
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law are imposed by the Commission on AIC as a basis point reduction to AIC's return 
on equity through a tariff, Rider MAP-M, which is separate from AIC’s formula rate, Rate 
MAP-P.  The basis point reduction can vary depending upon which annual goal is not 
achieved and the specific year within the 10-year period when the goal(s) is/are not 
achieved, pursuant to Section 16-108.5(f-5). 
 
 If AIC fails to make improvement on metrics 1, 2, and 4, the Commission’s 
authority to reduce or obviate the penalty for that failure is apparently prohibited, given 
that Section 16-108.5(f-5) provides that “[n]othing in this Section shall authorize the 
Commission to reduce or otherwise obviate the imposition of financial penalties for 
failing to achieve one or more of the metrics established pursuant to subparagraph (1) 
through (4) of subsection (f) of this Section.”  With respect to metrics 5, 6, and 8, the 
imposition of a penalty for failing to meet a goal is subject to the following language 
from sub-section (f): 
 

The metrics and performance goals set forth in subparagraphs (5) through 
(8) of this subsection (f) are based on the assumptions that the 
participating utility may fully implement the technology described in 
subsection (b) of this Section, including utilizing the full functionality of 
such technology and that there is no requirement for personal on-site 
notification.  If the utility is unable to meet the metrics and performance 
goals set forth in subparagraphs (5) through (8) of this subsection (f) for 
such reasons, and the Commission so finds after notice and hearing, then 
the utility shall be excused from compliance, but only to the limited extent 
achievement of the affected metrics and performance goals was hindered 
by the less than full implementation. 

 
220 ILCS 5/16-108.5(f) 
 
 Finally, if AIC fails to make improvements on metric 9, expenditures for MFBE, 
there appears to be no language in Section 16-108(f-5) providing the Commission with 
authority to impose a penalty on AIC for a failure to make improvement on the metric. 
 
 In the event that the formula rate tariff terminates, the Act states that the utility’s 
obligations under subsections (f) and (f-5) also terminate, provided, however, that the 
tariff mechanism will remain in effect until any penalties due and owing at the time of 
the termination are applied.  220 ILCS 5/16-108.5(f-5). 
 
 Section 16-108.5(f) provides that the utility shall elect when the 10-year period 
begins for the metrics set forth in subparagraphs (5) through (8) of subsection (f), 
provided that it begins no later than 14 months following the date on which the 
Commission enters its order approving the utility’s Advanced Metering Infrastructure 
Deployment Plan pursuant to Section 16-108.6 of the Act.  220 ILCS 5/16-108.5(f). 
 
 On June 1 of each year, after an order is entered approving or approving with 
modification the utility’s tariff or mechanism to satisfy the metrics in subsection (f),   the 
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utility shall file a report with the Commission that includes, “among other things, a 
description of how the participating utility performed under each metric and an 
identification of any extraordinary events that adversely impacted the utility’s 
performance.”  220 ILCS 5/16-108.5(f-5).  This report serves as the basis for the 
Commission’s imposition of penalties whenever a participating utility does not satisfy 
the metrics required by subsection (f).  Id.  The Commission-approved financial 
penalties shall be applied beginning with the next rate year.  Id.  
 
 Section 16-108.5(g) states that, on or before July 31, 2014, each participating 
utility shall file a report with the Commission setting forth the average annual increase in 
the average amount paid per kilowatt hour for residential eligible retail customers, 
exclusive of the effects of energy efficiency programs.   220 ILCS 5/16-108.5(g).  In the 
event that the average annual increase exceeds 2.5%, then Sections 16-108.5-16-
108.8 of the Act, other than subsection (g), become inoperative as they relate to the 
utility and its service area as of the date the report is due to be submitted.  Id.  In 
addition, the utility is no longer eligible to annual update its performance-based formula 
rate tariff pursuant to subsection (d).  The utility’s rates remain in effect until new rates 
are set pursuant to Article IX of the Act.  Id. 
 
 Section 16-108.5(h) states that Sections 16-108.5-16-108.8 are inoperative after 
December 31, 2017, other than this subsection, for every participating utility.  220 ILCS 
5/16-108.5(h).  Current rates would, as in subsection (g), remain in effect until such 
time as new rates are set pursuant to Article IX of the Act.  Id.  By that same date, the 
Commission shall prepare and file with the General Assembly a report on the 
infrastructure program and the performance based rate, which discusses the average 
annual increase in the average amount paid per kilowatt hour for residential eligible 
retail customers from June 1, 2011 to May 31, 2017. Id. 
 
 Section 16-108.5(h) then states that in the event Sections 16-108.5-16-108.8 of 
the Act do not become inoperative after December 31, 2017, then these Sections are 
inoperative after December 31, 2022.   After this date, a participating utility is no longer 
eligible to annual update its performance-based formula rate tariff pursuant to 
subsection (d).  The utility’s rates remain in effect until new rates are set pursuant to 
Article IX of the Act.  Id. 
 
 Section 16-108.6 of the Act addresses provisions relating to the AMI Plan.  
Section 16-108.6(c) states that the AMI Plan shall provide for an investment over a 10 
year period that is sufficient to implement the AMI Plan across its entire service territory 
in a manner that is consistent with subsection (b) of Section 16-108.5 of this Act.  220 
ILCS 5/16-108.6(c). 
 
 Section 16-108.6(e) provides that under the AMI Plan, on April 1 of each year 
beginning in 2013, a participating utility shall submit a report regarding the progress 
made toward completing the implementation of its AMI Plan.  The Commission shall 
have the authority to investigate the utility’s progress in implementing its AMI Plan and if 
the plan is materially deficient for the given plan year, it shall issue an order requiring 
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the participating utility to devise a corrective action plan, to bring the implementation 
back on schedule with the AMI Plan.  This section of the Act later states that a 
participating utility’s annual report regarding AMI Plan year 10 shall contain a statement 
verifying that the implementation of its AMI Plan is complete, provided, however, that if 
the utility is subject to a corrective action plan that extends the implementation period 
beyond 10 years, the utility shall include the verification statement in its final annual 
report. 
 
III. START DATE FOR THE 10-YEAR PERFORMANCE PERIOD FOR AMI-

RELATED METRICS 
 

A. AIC's Position 
 
 AIC states that the Electric Infrastructure Modernization Act ("EIMA") provides 
that AIC “shall elect when the 10-year period shall commence” for its Metrics, and 
based on the filing date of AIC’s petition for its performance-based formula rate, the 10-
year period for AIC’s Reliability and Minority-owned and Female-owned Business 
Metrics had to commence no later than March 1, 2013.  AIC notes that based on the 
anticipated date of the Commission’s approval of the AMI Plan, the 10-year period for 
AIC’s AMI-related metrics was expected to have to commence no later than August 1, 
2013.  Given the desire to have annual performance periods on a calendar year 
schedule, AIC originally elected to begin the 10-year period for all Metrics on January 1, 
2013, which assumed the Commission approved the AMI Plan “without substantial 
modification and within a schedule that accommodates a January 1, 2013 start date.”  
Docket No. 12-0089, Order, p. 4 (May 29, 2012). 
 
 AIC submits that the Commission’s May 29, 2012 order in Docket 12-0244 
changed AIC’s expectations on the possible start date for the 10-year period for the 
AMI-related Metrics.  AIC submits that the Commission’s May 29, 2012 order in Docket 
12-0244, in which the Commission found it was unable to approve the Plan, meant that 
the earliest Plan approval could occur would be at the end of any rehearing proceeding.  
As a result, when AIC sought rehearing on whether a revised AMI Plan could be 
approved as cost-beneficial, it also sought rehearing on the start date of the AMI-
related Metrics. 
 
 AIC notes that the primary rule of statutory construction is to ascertain and give 
effect to the intent of the General Assembly, Sheffler v. Commonwealth Edison Co., 
399 Ill. App. 3d 51, 75 (1st Dist. 2010); and when construing a statute, the Commission 
must look to the plain meaning of the statutory provision.  Rexam Beverage Can Co. v. 
Bolger, 620 F. 3d 718, 732 (7th Cir 2010) (applying Illinois law regarding statutory 
construction).  It cannot depart from the plain meaning in a statute by reading into it 
exceptions, limitations or conditions that conflict with the express legislative intent.  
People v Keller, 399 Ill. App. 3d 654, 656 (1st Dist. 2010).  And when that plain 
meaning is clear and unambiguous, the Commission must apply it as written, without 
resort to extrinsic aids of statutory construction.  People v. Evans, 405 Ill. App. 3d 1005, 
1016 (2nd Dist. 2010).  AIC states that the Commission’s role is not to question the 
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legislature’s judgment in enacting a statute, nor may the Commission rewrite a statute 
to make it consistent with its own ideas of orderliness and public policy.  Lawrence v. 
Regent Realty Group, Inc., 197 Ill. 2d 1, 11 (2001).  
 
 AIC submits that the intent of the General Assembly is clear: the selection of the 
start date for the 10-year performance period for each Metric is the decision of the 
utility.  AIC states that the EIMA provides the utility “shall elect” when the performance 
periods commence, and also provides for the only restrictions imposed on the utility’s 
selection of a start date.  AIC states that the start date for the performance period for 
the non-AMI-related Metrics is conditioned on the filing date of the performance-based 
formula rate tariff, and the start date for the performance period for the AMI-related 
Metrics is conditioned on the approval date of the AMI Plan.  AIC asserts that this was 
not an arbitrary condition, and contends that the General Assembly assumed the utility 
would need full AMI functionality to meet annual performance targets for AMI-related 
Metrics, and provided for the utility to be excused from meeting annual targets, if 
performance was hindered by the lack of full AMI functionality.  AIC avers that 
construing the statutory language to permit AIC to defer the start date for the AMI-
related Metrics is consistent with that objective.  AIC notes that the revised AMI Plan 
and rehearing proceeding in Docket No. 12-0244 necessitated a 6-month deferral in the 
start of meter deployment and functionality, therefore it is logical for the start date for 
the effective period of the AMI-related Metrics to be similarly deferred. 
 
 Accordingly, in this proceeding where the record has been reopened to consider 
a modification to the starting date for the 10-year performance period for the AMI-
related Metrics, AIC recommends that the Commission issue an order approving AIC’s 
lawful selection of a January 1, 2014 start date. 
 

B. Staff's Position 
 
 Staff notes that although the Commission entered an Order approving AIC's 
metrics plan and MAP-M, in Docket No. 12-0089 on May 29, 2012, on June 28, 2012, 
AIC filed a petition for rehearing of certain limited aspects of its metrics plan and Rider 
MAP-M. Staff states that AIC sought a modification of the Order to facilitate its efforts 
on rehearing in Docket No. 12-0244, which addressed AIC's smart grid AMI Plan. Staff 
states that the Commission rejected that plan in a May 29, 2012 Order in Docket No. 
12-0244 because AIC failed to demonstrate that its plan was cost-beneficial to 
customers.  As a result of the Commission’s rejection, AIC revised its AMI deployment 
plan and has sought approval of it through a petition for rehearing in Docket No. 12-
0244, although Staff notes that no order on rehearing has been entered as of the filing 
of briefs in this proceeding. 
 
 To facilitate its revised AMI deployment plan, Staff notes that AIC sought to 
modify when its 10-year performance period begins for its AMI-related metrics. Staff 
states that the May 29, 2012 Order approving the metrics plan and Rider MAP-M 
adopted AIC's uncontested preferred starting date of January 1, 2013, however, in the 
event that rehearing in Docket No. 12-0244 was not completed prior to November 1, 
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2012, AIC requested the option of extending the starting date for the AMI-related 
metrics to January 1, 2014.  Based upon the current schedule for rehearing in 12-0244, 
Staff avers that AIC does not expect the Commission to rule upon its revised AMI Plan 
until after November 1, 2012, thus AIC proposes that it should be permitted to elect to 
commence its AMI related metrics on January 1, 2014.   
 
 Staff notes that on its face it appears that, according to the Act, AIC may elect to 
commence its AMI related metrics on January 1, 2014.  Specifically, Section 16-108.5 
of the Act provides that: 
 

The utility shall elect…when the 10 year period shall commence for the 
metrics set forth in subparagraphs (5) through (8) of this subsection (f), 
provided that it begins no later than 14 months following the date on which 
the Commission enters its order approving the utility’s Advanced Metering 
Infrastructure Deployment Plan pursuant to subsection (c) of the Section 
16-108.6 of this Act.   

 
220 ILCS 5/16-108.5(f). 
 
 Staff states that if the schedule for rehearing in Docket No. 12-0244, the AMI 
Deployment Plan Docket, continues to progress as it currently appears, the 
Commission would not rule upon AIC’s revised AMI Deployment Plan until sometime 
after November 1, 2012.  Further, Staff notes that Briefs on Exceptions in this Metrics 
Plan reopening docket are not due until November 27, 2012 and no final order would be 
forthcoming in this docket until sometime after December 1, 2012.  Therefore, Staff 
submits that AIC’s proposed start date of January 1, 2014 for its AMI related Metrics 
Plan would technically fall within the 14 month time frame provided in the Act.  
 
 However, Staff avers that this date is problematic in many respects and it may 
not be appropriate for the Commission to grant this election unless AIC agrees to an 
order that would provide a tariff mechanism for the collection of financial penalties if the 
utility fails to meet the goals of the Metrics Plan towards the end of its 10-year period, 
specifically for those years by which Sections 16-108.5 – 16-108.8 become inoperative.  
Furthermore, in the event the Commission approves the AMI related metrics start date 
of January 1, 2014, Staff believes the Commission should order AIC to comply or be 
subject to the collection of the financial penalties as a result of the utility’s failure to 
meet the goals of the Metrics Plan toward the end of its 10-year period, specifically for 
those years by which Sections 16-108.5 – 16-108.8 become inoperative. 
 
 Staff opines that no party argues that AIC should not be permitted to elect when 
the performance periods for its metrics commence, nor does any party argue that AIC 
should be required to meet certain metrics prior to obtaining the full AMI functionality 
necessary to meet those targets.  However, both Staff and AG/AARP believe this 
starting date is problematic in the way it impacts metrics requirements and any financial 
penalties that may be assessed on AIC in the final years of its Metrics Plan.  Staff 
asserts that in the event AIC intends to elect January 1, 2014 as a start date for its 
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metrics plan, AIC should agree to an order that would provide a tariff mechanism for the 
collection of financial penalties if the utility fails to meet the goals of the Metrics Plan 
towards the end of its 10-year period, specifically for those years by which Sections 16-
108.5 through 16-108.8 become inoperative.  Staff submits that AG/AARP’s proposed 
revised MAP-M tariff would function as an effective mechanism to accomplish this goal.  
Staff would also note that it may also be necessary to revise any relevant language 
under the “Implementation Of The Penalty” section of the MAP-M tariff, consistent with 
the changes proposed by Staff and AG/AARP in this proceeding. 
 

C. AG/AARP's Position 
 
 AG/AARP notes that AIC sought rehearing in this docket to clarify the 
performance period start date for certain AMI-related metrics.  AIC claimed that 
“because of the unforeseen delay in gaining Commission approval of the AMI Plan, AIC 
is electing to have the start date for the AMI-related metrics commence on January 1, 
2014.”  AG/AARP states that while AIC provides a Plan that makes clear that the 
proposed tenth year of the revised AMI-related metrics runs during 2023, AIC's MAP-M 
tariff, as drafted, makes no mention of the 2023 date, which AG/AARP finds troubling 
because of what amounts to “escape clause” language appearing at the end of the 
tariff.  AG/AARP notes that AIC's tariff states, under “Miscellaneous General 
Provisions”: 
 

In the event Section 16-108.5 of the Act becomes inoperative or Rate 
MAP-P terminates, the provisions of this Rider Immediately become 
inoperative, except to the extent necessary to comply with the provisions 
of Section 16-108.5(f-5) of the Act, which provide that ‘the tariff 
mechanism established pursuant to subsection (f) of the Section and this 
subsection (f-5) shall remain in effect until any penalties due and owing at 
the time of such termination are applied.   

 
 AG/AARP opines that this tariff language repeats the language of Section 16-
108.5(f), which renders performance metrics inoperative after December 31, 2022, the 
sunset date of the formula rate provisions.  Accordingly, AG/AARP states that the 
revised MAP-M tariff, as proposed, ensures that ratepayers will not receive the potential 
protection of the application of penalties associated with the AMI-related metrics at 
issue in the tenth year of the Performance Metrics plan. 
 
 AG/AARP notes that Section 16-108.5(f) provides the utility the opportunity to 
elect when the 10-year period shall commence “provided that it begins no later than 14 
months following the date on which the Commission enters its order approving the 
utility's Advanced Metering Infrastructure Deployment Plan pursuant to subsection (c) of 
Section 16-108.6 of this Act.”  220 ILCS 5/16-108.5(f).   However AG/AARP submits 
that the Commission’s analysis of what is and is not permitted under Section 16-108.5 
within the context of AIC’s requested relief cannot begin and end with that sentence.   
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 AG/AARP suggests that a factor not specifically contemplated by the General 
Assembly in Section 16-108.5 was AIC’s failure to initially submit a cost-beneficial AMI 
Plan, a subsequent attempt by the utility to get a revised AMI Plan approved, and the 
elapse of time associated with that “two-bites-at-the-apple” scenario. Under those 
circumstances, AG/AARP complains that selecting a “10-year period” for performance 
metrics tied to AMI investment within 14 months after Commission approval of an AIC 
revised AMI Plan, becomes an impossibility, given the December 31, 2022 sunset of 
the Act.  Given these facts and the silence in the Act on permitting two seemingly 
contradictory scenarios – permitting the selection of the metrics start date by the utility 
within the 14-month time frame and providing a full 10-years of financial protections to 
ratepayers -- AG/AARP urges the Commission to not accept AIC’s simplistic analysis of 
how Section 16-108.5(f) operates.  
 
 AG/AARP contends that the permissive language cite by AIC within Section 16-
108.5(f) cannot be read in isolation, and fundamental rules of statutory construction 
require that the Commission evaluate the statute as a whole, with each provision 
construed in connection with every other section.  Roselle Police Pension Bd. v. Village 
of Roselle, 232 Ill.2d 546, 905 N.E.2d 831 (2009); Cinkus v. Village of Stickney 
Municipal Officers Electoral Board, 228 Ill.2d 200, 216–17, 886 N.E.2d 1011 (2008).  
AG/AARP also notes that words and phrases should not be construed in isolation, but 
must be interpreted in light of other relevant provisions of the statute, and appellate 
courts presume that the legislature did not intend absurdity, inconvenience, or injustice. 
Stern v. Wheaton-Warrenville Community Unit School Dist. 200, 384 Ill.App.3d 615, 
894 N.E.2d 818 (2d Dist. 2008); Reppert v. Southern Illinois University, 375 Ill.App.3d 
502, 505, 874 N.E.2d 905 (4th Dist. 2007). 
 
 AG/AARP states that when interpreting the language referenced by AIC, the 
Commission must also consider the fact that this directive references a 10-year period 
– not a nine year period.  AG/AARP opines that the EIMA also states that “The metrics 
shall include incremental performance goals for each year of the 10-year period, which 
shall be designed to demonstrate that the utility is on track to achieve the performance 
goal in each category at the end of the 10-year period.”  It is clear to AG/AARP that the 
General Assembly envisioned a 10-year evaluation of a formula rate utility’s 
performance for each of the metrics listed in Section 16-108.5(f) – not the abbreviated 
evaluation period proposed by AIC.  In the case of an early sunset pursuant to Section 
16-108.5(h), AG/AARP notes that the formula rate recovery permitted by Section 16-
108.5 must also cease, pointing to the inextricable link between formula rate recovery 
and application of performance metrics. AIC’s proposed tariff, however, permits 10 
years of formula ratemaking and only 9 years of AMI-related performance metric 
assessment.  
 
 AIC further points out in support of its position that the Act provides that Section 
16-108.5 and other sections of EIMA will be inoperative after December 31, 2017, 
absent extension by the General Assembly.  AIC suggests that when Section 16-108.5 
is no longer operative, AIC is no longer eligible to annually update its performance-
based formula rate, thereby suggesting that there is no guarantee of a full 10-year 
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assessment of performance metrics under this early sunset provision, and AG/ AARP 
does not dispute this point.  However, what AIC fails to mention is that under this 
sunset provision, both the performance metrics and the right to file annual formula rate 
tariffs also terminates (although the rates themselves remain in effect until AIC files new 
tariffs under Article IX of the Act).  In other words, AG/AARP states that while the 
metrics no longer apply, ratepayers also are no longer subject to having their rates 
increased each year under Section 16-108.5 formula ratemaking to recover AMI 
investment costs. 
 
 AG/AARP contends that this is not the case under AIC’s metric timeline 
proposal, as under AIC’s MAP-M tariff, ratepayers are subject to ten years of annual 
formula ratemaking, but only nine years of the financial and utility performance 
protections provided under Section 16-108.5(f).  In addition, AIC would potentially 
benefit from its own failure to submit a cost-effective AMI Plan in its first attempt, which 
is the kind of absurd result Illinois courts reject when interpreting statutes.  AG/AARP 
opine that such a result is inequitable to ratepayers given the framework of EIMA, which 
envisions the application of penalties to match the length of time formula rates are in 
effect.   
 
IV. APPLICATION OF FINANCIAL PENALTIES FOR AMI-RELATED METRICS 

BASED ON PROPOSED START DATE 
 

A. AIC's Position 
 
 AIC states that Rider MAP-M describes how a financial penalty would be 
calculated, when setting the return on common equity for the annual formula rate 
revenue requirement, assuming AIC is not excused from failing to achieve an annual 
performance goal under the Metrics Plan.  AIC notes that Rider MAP-M also sets the 
maximum penalty that can be assessed for unachieved (and unexcused) goals in any 
given performance year, and the maximum penalty is dependent, in part, on the 10-
year performance period proposed for the AMI-related Metrics (January 1, 2014 through 
December 31, 2023).  AIC submits that the question raised by the AG is whether the 
Commission, in this proceeding, has to make additional findings concerning how 
financial penalties might be applied for AMI-related Metrics based on AIC’s proposed 
start date for the 10-year performance period for those Metrics. 
 
 AIC contends that the record was reopened by the Commission for the limited 
purpose of modifying the start date for the 10-year performance period for AMI-related 
metrics.  AIC notes that rehearing was sought on the specific issue of whether AIC 
could modify the start date for the 10-year performance period for AMI-related Metrics.  
AIC states that the Administrative Law Judges ("ALJs") recommended the Commission 
deny rehearing, but reopen the record on its own motion to consider AIC’s request.  AIC 
avers that the ALJs indicated that rehearing may not be appropriate, since rehearing 
concerns contested issues and the nature of the relief AIC sought was better suited for 
reopening.  AIC submits that the ALJs concluded, however, that as a practical matter, 
the outcomes of these two options are nearly identical. 
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 AIC notes that the Commission’s rules require that applications for rehearing 
must state with specificity the issues for which rehearing is sought.  83 Ill. Adm. Code  
200.880(b).  In turn, AIC submits that the specific issues in the application define the 
scope of rehearing.  See, e.g., Illinois Bell Tele. Co., Docket 00-0393, Order on 
Rehearing, 2002 Ill. PUC LEXIS 362, *186-87 (Mar. 28, 2002) (proposed tariff 
modification was beyond the scope of rehearing as no party sought rehearing on it); 
Citizens Util. Bd., Dockets 00-0620/0621 (Cons.), Order on Rehearing, 2002 Ill. PUC 
LEXIS 16, *1-2 (Jan. 3, 2002) (limiting scope of rehearing to three specific issues raised 
in utility’s petition).  AIC submits that this is no different from how an application for 
rehearing defines the breadth of an appeal.  220 ILCS 5/10-113(a) (“No person or 
corporation in any appeal shall urge or rely upon any grounds not set forth in such 
application for a rehearing before the Commission.”).  As with the scope of appeal of a 
Commission order, the scope of the issues that can be addressed on rehearing is 
determined by the application for rehearing, not a party’s testimony or brief.  
 
 AIC contends that the determination of the appropriate scope of this reopening 
should be determined under the same standards as rehearing; and if the scope of 
rehearing is limited to the specific issues on which rehearing is sought and granted, the 
scope of reopening should be so limited as well.  In this instance, the scope of the 
proceeding, regardless of the type of hearing, was narrowly defined: AIC’s request to 
modify the start date.  Moreover, the right to make that modification was narrowly 
restricted.  AIC notes that the right to elect a start date is expressly conditioned on the 
date the Commission approves the AMI Plan, and that is the only factor that should be 
considered under the statute.  AIC argues it is not conditioned on when or how financial 
penalties might be applied; nor does the reopening of the record present a forum to 
litigate the hypothetical domino effect of the elected start date.  If the outcome of 
rehearing and reopening should have been nearly identical, the Commission should 
find it is not proper to consider the Intervenors’ request. 
 
 AIC also believes that this issue is not ripe for consideration, absent the need to 
apply a financial penalty for not achieving an AMI-related metric goal.  AIC states that a 
claim is not ripe for adjudication if it requires the Commission “to pass judgment on 
mere abstract propositions of law, render an advisory opinion, or give legal advice as to 
future events.”  Underground Contractors Assn’s v. City of Chicago, 66 Ill. 2d 371, 375 
(1977); see e.g., Pincham v. Cunningham, 285 Ill. App. 3d 780, 783 (1st Dist. 1996) 
(finding plaintiff’s action premature for seeking to adjudicate rights dependent on future 
events).  Moreover, AIC submits that it is inappropriate and contrary to the promotion of 
judicial and administrative economy to maintain a position based only on a theoretical 
issue than may never affect the litigant.  A. Finkl & Sons Co. v. Illinois Commerce 
Commission, 250 Ill. App. 3d 317, 324 (1st Dist. 1993); see, e.g., Rhythms Links Inc. 
vs. Illinois Bell Tele Co., Docket 99-0465, Order, 1999 Ill. PUC LEXIS 955, *28-29 (Dec. 
2, 1999) (finding it a waste of the Commission's time and resources to resolve issues 
about the parties’ interconnection agreement that remained the subject of continuing 
negotiations).  
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 AIC contends that AG/AARP has not shown that the application of financial 
penalties for unachieved and unexcused annual performance goals for the AMI-related 
Metrics is an issue that is ripe for adjudication.  AIC notes that the AMI-related Metrics 
are not in effect yet, nor has the AMI Plan been approved.  AIC states that there is no 
finding that an annual performance goal has not been met, nor is there a finding that a 
financial penalty must be applied.  AIC opines that it is uncertain how long the EIMA will 
remain operative, and it is also uncertain how long AIC’s performance-based formula 
rate tariff and Metrics Plan will remain in effect.  AIC states there is certainty no 
assurance that Rate MAP-P and the Metrics Plan will remain in effect for 10 years, 
noting that Section 16-108.5 is scheduled to expire at the end of 2017, while Rate MAP-
P conceivably could be terminated even sooner.  More importantly, there is no certainly 
that AIC will ever fail to meet an annual AMI-related Metric goal, while Rate MAP-P and 
the Metrics Plan are in effect.   
 
 In its Reply Brief, AIC notes that AG/AARP puts forth revisions that propose to 
extend the Commission’s authority under Sections 16-108.5(f) and (f-5) beyond the 
timetable set forth in EIMA.  AIC does not believe that it can agree to tariff changes that 
conflict with EIMA as written.  See, e.g., Citizens Util. Bd. v. Ill. Commerce Comm'n, 275 
Ill. App. 3d 329, 340-41, 343 (1st Dist. 1995) (reversing Commission order approving 
tariff which contravened the Act).  Nor does AIC believe that it can extend the 
Commission’s authority under EIMA through its tariffs.  See Bus. & Prof. People for the 
Pub. Interest, 136 Ill. 2d 192, 201 (1989) (“The Commission only has those powers 
given it by the legislature through the Act.”). 
 
 AIC also claims that AG/AARP’s proposed revisions do not address a critical 
issue: even if AIC could agree to extend the Commission’s authority under Sections 16-
108.5(f) and (f-5), how can a financial penalty be applied to a formula rate that can no 
longer be updated.  For AG/AARP’s proposal to be workable, AIC would have to also 
agree to extend the Commission’s authority under Section 16-108.5(d) to update its 
formula rate beyond the expiration of EIMA, which would necessitate changes to AIC’s 
Rate MAP-P, were that action valid.  AIC believes that the proposition of revising Rate 
MAP-P to extend the Commission’s authority under Section 16-108.5(d) creates the 
same legal conundrum present in AG/AARP’s revisions. 
 
 AIC avers that the rights that Intervenors seek to adjudicate are based on future 
events that may never affect AIC, and it is not appropriate for the Commission to litigate 
this issue now.  AIC opines that it is not good use of Commission resources to litigate 
this issue now, and note that there will be subsequent proceedings to determine 
financial penalties.  AIC contends that there will even be Article IX proceedings after 
formula rates expire where this issue could be ripe for review.  Absent the Commission 
being prevented from applying an actual financial penalty for an unachieved and 
unexcused annual performance goal for the AMI-related Metrics, AIC submits that 
AG/AARP's concern is not ripe for adjudication. 
 

B. Staff's Position 
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 Staff states that under Section 16-108.5(f-5), there are financial penalties 
imposed on the Company for failing to meet improvements on metrics 1, 2, 4, 5, 6 and 
8.  Staff avers that the specific penalties for failing to meet the improvements required 
under the law are imposed by the Commission as a basis point reduction to AIC’s return 
on equity through a tariff (Rider MAP-M) which is separate from AIC’s formula rate 
(Rate MAP-P).  Staff notes that the basis point reduction can vary depending upon 
which annual goal is not achieved and the specific year within the ten year period when 
the goal(s) is/are not achieved, with the largest penalties occurring in the latter years of 
the plan.  
 

If AIC fails to improve on metrics 1, 2, and 4, Staff believes the Commission’s 
authority to reduce or obviate the penalty for that failure apparently is prohibited given 
that 16-108.5(f-5) provides that “[n]othing in this Section shall authorize the Commission 
to reduce or otherwise obviate the imposition of financial penalties for failing to achieve 
one or more of the metrics established pursuant to subparagraph (1) through (4) of 
subsection (f) of this Section.”  With respect to metrics 5, 6, and 8, Staff states the 
imposition of a penalty for failing to meet a goal apparently is subject to the following 
language from section (f): 

 
The metrics and performance goals set forth in subparagraphs (5) through 
(8) of this subsection (f) are based on the assumptions that the 
participating utility may fully implement the technology described in 
subsection (b) of this Section, including utilizing the full functionality of 
such technology and that there is no requirement for personal on-site 
notification.  If the utility is unable to meet the metrics and performance 
goals set forth in subparagraphs (5) through (8) of this subsection (f) for 
such reasons, and the Commission so finds after notice and hearing, then 
the utility shall be excused from compliance, but only to the limited extent 
achievement of the affected metrics and performance goals was hindered 
by the less than full implementation. 

 
220 ILCS 5/16-108.5(f) 
 
 Staff notes that on June 1 of each year, after an order is entered approving or 
approving with modification the utility’s tariff or mechanism to satisfy the metrics in 
subsection (f), the utility shall file a report with the Commission that includes, “among 
other things, a description of how the participating utility performed under each metric 
and an identification of any extraordinary events that adversely impacted the utility’s 
performance.”  Staff indicates that this report serves as the basis for the Commission’s 
imposition of penalties whenever a participating utility does not satisfy the metrics 
required by subsection (f).  Staff states that any Commission-approved financial 
penalties shall be applied beginning with the next rate year.  
 
 Staff believes that the crux of the issue regarding the application of financial 
penalties for the AMI related metrics based on AIC’s proposed start date, is that the 
relevant sections of the EIMA, Sections 16-108.5, 16-108.6, 16-108.7 and 16-108.8, will 
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become inoperative before the full benefits (and, to the extent warranted, financial 
penalties) of the 10 year Metrics Plan are realized.  Staff and Intervenors are concerned 
that the time period provided in Section 16-108.5 for formula rates and updates to the 
formula rates (seemingly a ten year period beginning January 1, 2012 and ending 
December 31, 2022), and the time period provided for the achievement of metrics and 
performance goals, with any attendant financial penalties that may result from a 
participating utility’s failure to meet those goals, simply do not coincide.  It appears to 
Staff that if AIC’s proposed start date of January 1, 2014 is adopted, that the 10 year 
time period provided for formula rates and the updates to formula rates will expire and 
16-108.5-16-108.8 will become inoperative before all the metrics are achieved and any 
possible attendant penalties are assessed.   
 
 By way of illustration, Staff notes that AIC elected January 1, 2014 as its start 
date for its Metrics Plan, and pursuant to the provisions of the Act, on June 1, 2014, 
AIC could be required to file a report with the Commission setting forth how the 
participating utility performed under each metric.  However, the Act would appear to 
require a full years worth of metrics data to review (see language of 220 ILCS 5/16-
108.5(f) which provides “metrics designed to achieve, ratably (i.e., in equal segments) 
over a 10-year period…”), so the data for the first report would not be available until 
June 1, 2015 for the full calendar year January 1, 2014 – December 31, 2014.  Further, 
as set forth in the Act, if any financial penalties are imposed, Staff avers that they would 
not be assessed until the rate year in 2016.   
 
 Continuing this illustration forward, the last full year for the 10-year Metrics Plan 
would be January 1, 2023 through December 31, 2023.  Staff notes that according to 
the language of the Act, on June 1, 2024, AIC would be required to file its last report on 
how it performed under each metric, however if any financial penalties were to be 
imposed on AIC, they would not be assessed until the next rate year or in 2025 – over 2 
years beyond the sunset provisions of the formula rate law.  
 
 Staff submits that the provisions of the EIMA contemplate a 10-year period for 
the formula rates and a commensurate 10-year period for the AMI Plan and the Metrics 
Plan, noting that the formula rates provisions have a sunset date of December 31, 
2022, after which time these sections become inoperative.  Additionally, Staff notes the 
provisions of subsection (f) of the Act involve the multi-year metrics plan over a 10-year 
period of time, and in at least three other places within this subsection the Act 
references a 10 year period for the Metrics Plan.  Staff avers that the EIMA does not 
appear to contemplate any other time period, but for 10 years, noting that the provisions 
of subsection (f-5) specifically address the financial penalties applicable to the metrics.  
With respect to the first four numbered sections under subsection (f-5), the Act provides 
a 10 year breakdown for calculation of penalties, i.e. for years 1 through 3, during years 
4 through 6, and finally, during years 7 through 10.  Staff believes it should be noted 
that the largest penalties occur in the latter years of the Metrics Plan in each of these 
four numbered sections.  
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 Staff contends that the EIMA, and the General Assembly in drafting the EIMA, 
clearly contemplated that in the event a participating utility could elect a start date for its 
10 year Metrics Plan that would extend beyond the date by which formula rates and 
updates to the formula rates became inoperative, that the Metrics Plan would still be in 
effect and completed at the conclusion of its 10-year period.  Staff argues that to read 
the Act any other way would lead to an absurd result where the Act and the Metrics 
Plan propose financial penalties for a 10-year period, but the last one or two years 
could not be used to calculate these penalties nor assess them on the utility.  This 
absurdity is further magnified by the fact the largest penalties potentially attach in the 
latter years of the Metrics Plan.  “[A] court construing the language of a statute will 
assume that the legislature did not intend to produce an absurd or unjust result” (State 
Farm Fire & Casualty Co. v. Yapejian, 152 Ill.2d 533, 541 (1992)), and will avoid a 
construction leading to an absurd result, if possible (City of East St. Louis v. Union 
Electric Co., 37 Ill.2d 537, 542 (1967)). Hubble v. Bi-State Dev. Agency of Illinois-
Missouri Metro. Dist., 238 Ill. 2d 262, 283 (2010).  Staff believes that to allow the Act to 
be interpreted this way would not only be contrary to the legislative intent, but would 
also be unfair to ratepayers who may be entitled to the benefits of any financial 
penalties assessed in the event the participating utility does not meet its metrics goals.  
 
 Staff states that both the AMI Plan and the Metrics Plan utilize a 10 year period 
of time, and no where in the Act is another time period specified, however there are 
repeated references to a 10-year period in the sections of the EIMA addressing the 
Metrics Plan.  In addition, Staff notes that Section 16-108.6 of the Act, the section 
involving the AMI Plan, provides that AMI Plan shall provide for investments over a 10-
year period that is sufficient to implement the AMI across its entire service territory in a 
manner that is consistent with subsection (b) of Section 16-108.5 of this Act.  This time 
frame is further buttressed in Section 16-108.6(e)(3), where it provides: 
 

The participating utility’s annual report regarding AMI Plan year 10 shall 
contain a statement verifying the implementation of its AMI Plan is 
complete, provided, however, that if the utility is subject to a corrective 
action plan that extends the implementation period beyond 10 years, the 
utility shall include the verification statement in its final annual report.  

 
220 ILCS 5/16-108.6(e)(3). 
 
 It is clear to Staff that both the AMI Plan and the Metrics Plan are tied together, 
as metrics five, six and eight, which concern a reduction in electric bills, a reduction in 
the amount of consumption on inactive electric meters and a reduction of uncollectible 
electric expense, utilize technology or functionality that will be implemented under the 
AMI Plan.  Thus, Staff asserts that both the AMI Plan and Metrics Plan must run 
concurrently under the same timeline.  To conclude that the Act requires both plans to 
cease before their final years, after the formula rate and updates to the formula rates 
become inoperative in 2022, violates the regulatory compact inherent in EIMA, that in 
order to take advantage of the benefits that accompany formula rates a utility must 
make agreed upon investments and improvements.  Further, as is made clear by 
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Section 16-108.6(e)(3), the Act contemplates that the AMI Plan (and by association 
also the Metric Plan) could conceivably continue beyond 10 years, although that 
appears to be only in the instance that a corrective action plan is necessary.  Staff 
notes that both plans must continue for the full 10-year period contemplated by the Act, 
regardless of the calendar year in which they are completed.  
 
 Staff believes that the EIMA also contemplates that the financial penalties would 
continue beyond the expiration of the formula rates and updates to the formula rates, 
noting that there is one section of the PUA that provides “In the event that the formula 
rate tariff terminates, the Act states that the utility’s obligations under subsections (f) 
and (f-5) also terminate, provided, however, that the tariff mechanism will remain in 
effect until any penalties due and owing at the time of the termination are applied.”  
Staff submits that this section contemplates that the financial penalties under the 
Metrics Plan would extend beyond the expiration of the formula rates and the updates 
to the formula rates.  Staff opines that this section indicates that the General Assembly 
intended the tariff mechanism for the financial penalties to remain in effect, even after 
the formula rate tariffs terminate.   
 
 Whenever a participating utility accepts the benefits of the formula rate process 
pursuant to EIMA, Staff asserts that it should also be held to the obligations that it 
agreed to undertake, i.e., the Metrics Plan and any associated financial penalties for 
failure to comply with the plan.  Staff believes that to do otherwise, would render 
meaningless the penalty sections of the EIMA.  Staff notes that a fundamental principle 
of statutory construction is to view all provisions of a statutory enactment as a whole, 
while words and phrases should not be construed in isolation, but must be interpreted 
in light of other relevant provisions of the statute. “In construing a statute, we presume 
that the legislature, in its enactment of legislation, did not intend absurdity, 
inconvenience or injustice.” Quality Saw & Seal, Inc. v. Illinois Commerce Comm'n, 374 
Ill. App. 3d 776, 783, (2007) (citing DeLuna v. Burciaga, 223 Ill.2d 49, 60 (2006)).  Staff 
asserts that the same principal should be applied to the EIMA for purposes of this 
proceeding. 
 
 Staff states that AIC’s proposed January 1, 2014 start date for its Metrics Plan 
has a significant impact on (1) whether AIC will continue to comply with its performance 
metrics for a full 10 years and (2) whether financial penalties under 16-108.5 for 
noncompliance can be assessed in later years of the plan, given the Act’s end date of 
December 31, 2022.  While AIC attempts to trivialize Staff and the AG/AARP’s position 
by labeling this a “hypothetical domino effect,” Staff believes it is clear that this issue will 
present itself when the relevant provisions of the EIMA expire. 
 
 Staff opines that the provisions of the EIMA contemplate a 10-year period for the 
formula rates and a commensurate 10-year period for the AMI Plan and the Metrics 
Plan, noting that the formula rates provisions have a sunset date of December 31, 
2022, after which time these sections become inoperative.  Staff avers that the EIMA, 
and the General Assembly in drafting the EIMA, clearly contemplated that in the event a 
participating utility could elect a start date for its 10-year Metrics Plan that would extend 
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beyond the date by which formula rates and updates to the formula rates became 
inoperative, that the Metrics Plan would still be in effect and completed at the 
conclusion of its 10-year period.  Staff submits that to read the EIMA any other way 
would lead to an absurd result where the Act and the Metrics Plan propose financial 
penalties for a 10-year period, but the last one or two years could not be used to 
calculate these penalties nor assess them on the utility. 
 
 Staff notes that rather than addressing how the start date for the Metrics Plan 
and the 10-year time period for potential penalties conflicts with the sunset date for 
EIMA, AIC simply suggests that this issue be litigated in subsequent proceedings where 
financial penalties are applied, or Article IX proceedings after formula rates expire; 
however, it is unclear how this addresses the issue at hand.  Staff submits that none of 
the proposed “subsequent proceedings” suggested by AIC makes more sense to 
adjudicate this issue than the current proceeding.  As the AG/AARP noted in their Initial 
Brief, after the provisions of EIMA expire, any future assessment of utility performance 
is limited to “any penalties due and owing at the time of such termination.”  Staff states 
that as it is currently drafted, the 10th year of AIC’s MAP-M tariff, which runs from 
January 1, 2023 through December 31, 2023 will continue past the termination of the 
EIMA.  If AIC were to fail to meet its metrics in the last year of its plan, Staff believes 
there would be no mechanism to recover these penalties and, further, no motivation for 
AIC to meet those metrics.  Staff submits that to allow the Act to be interpreted this way 
would not only be contrary to the legislative intent, but would also be unfair to 
ratepayers who may be entitled to the benefits of any financial penalties assessed in 
the event the participating utility does not meet its metrics goals.  Staff asserts that this 
issue must be decided in this initial filing so that, going forward, AIC is held to the 
regulatory compact inherent in the EIMA.  In order to take advantage of the benefits 
that accompany formula rates a utility must make agreed upon investments and 
improvements for a full 10 years, and Staff argues that AIC should not be permitted, 
due to its own error in filing an AMI Plan which was not cost-beneficial to customers, to 
now avoid its responsibilities under the relevant provisions of the EIMA. 
 
 Staff argues that this reopening proceeding is the most advantageous place, for 
reasons of judicial economy, and in order to set parties expectations for this prospective 
plan going forward, to address the issue of the timing gap between the expiration of 
formula rates and AIC’s full 10-year Metrics Plan.  Staff avers that if a mechanism is not 
put in place to address the timing gap at issue in this proceeding, ratepayers will pay for 
rates via the formula ratemaking process, but will not receive the benefit of any financial 
penalties the utility may incur for a failure to meet its Metrics Plan.  Further, Staff opines 
that the utility would have no incentive for meeting its metrics as there would no longer 
be a financial penalty associated with a failure to do so, and it is nonsensical that the 
Section authorizing recovery of rates may become inoperative before financial penalties 
can be calculated and recovered.  Staff submits that the Commission should not grant 
this election to move the start date of the Metrics Plan to January 1, 2014 unless AIC 
agrees to an order that would provide a tariff mechanism for the collection of financial 
penalties if the utility fails to meet the goals of the Metrics Plan toward the end of its 10-
year period, specifically after the time period by which Sections 16-108.5, 16-108.6, 16-
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108.7 and 16-108.8 become inoperative.  Staff urges the Commission to adopt the 
AG/AARP’s proposed revised MAP-M tariff, along with any other relevant changes to 
the MAP-M tariff, as it is an appropriate mechanism to accomplish this goal.  
Furthermore, in the event the Commission approves the AMI related metrics start date 
of January 1, 2014, the Commission should order AIC to comply or be subject to the 
collection of the financial penalties as a result of the utility’s failure to meet the goals of 
the Metrics Plan toward the end of its 10 year period, specifically after the time period 
by which Sections 16-108.5, 16-108.6, 16-108.7 and 16-108.8 become inoperative. 
 

C. AG/AARP's Position 
 
 AG/AARP states that the clear language of Section 16-108.5(h) provides that 
once the formula rate provisions sunset, any future assessment of utility performance is 
limited to “any penalties due and owing at the time of such termination… .”  220 ILCS 
5/16-108.5(f-5).  AG/AARP notes that the EIMA provisions sunset as of December 31, 
2022, per 220 ILCS 16-108.5(h); while under AIC’s proposal, the 10th year of the AMI-
related performance metrics runs from January 1, 2023 through December 31, 2023, 
the year after the sunset of the Act.  While Section 16-108.5(f-5) makes clear that “the 
tariff mechanism established pursuant to subsection (f) of this Section and this 
subsection (f-5) shall remain in effect until any penalties due and owing at the time of 
such termination are applied,” thereby enabling the imposition of penalties after 2022, 
AG/AARP claims that those penalties would only apply to those “owing” prior to the 
sunset of the Act.  Given the terms of the AIC MAP-M tariff, the sunset provisions of the 
Act and the clear language rendering post-sunset assessments of utility performance 
inoperable, AG/AARP claims that ratepayers will be left without the protection of 
potential financial penalties imposed upon AIC for any failure by AIC to abide by the 
AMI-related Performance Metrics during the Year 11 (2023) period.   AG/AARP claims 
that this is especially inequitable given that the penalties to the metrics as a whole 
increase as the 10-year period runs, and are applied through an adjustment to the 
participating utility's return on equity of no more than a total of 30 basis points in each of 
the first 3 years, of no more than a total of 34 basis points in each of the 3 years 
thereafter, and of no more than a total of 38 basis points in each of the 4 years 
thereafter.   
 
 AG/AARP states that fundamental rules of statutory construction require that the 
Commission evaluate the statute as a whole, with each provision construed in 
connection with every other section.  Roselle Police Pension Bd. v. Village of Roselle, 
232 Ill.2d 546, 905 N.E.2d 831 (2009); Cinkus v. Village of Stickney Municipal Officers 
Electoral Board, 228 Ill.2d 200, 216–17, 886 N.E.2d 1011 (2008).  Words and phrases 
should not be construed in isolation, but must be interpreted in light of other relevant 
provisions of the statute, and appellate courts presume that the legislature did not 
intend absurdity, inconvenience, or injustice. Stern v. Wheaton-Warrenville Community 
Unit School Dist. 200, 384 Ill.App.3d 615, 894 N.E.2d 818 (2d Dist. 2008); Reppert v. 
Southern Illinois University, 375 Ill.App.3d 502, 505, 874 N.E.2d 905 (4th Dist. 2007).    
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 AG/AARP believes that when taken as a whole, the EIMA creates an inextricable 
link and a quid pro quo between (1) the required reliability and smart grid investment 
commitments and (2) the guaranteed cost recovery of those investments and indeed all 
reasonable and prudent utility costs reported in the relevant FERC Form 1 through the 
formula rate regulatory process.  AG/AARP claims that these provisions also link utility 
reliability and AMI-related performance to the cost recovery enabled by Section 16-
108.5.   
 
 AG/AARP asserts that if the Commission approves AIC’s proposed tariff as 
written, ratepayers will be denied the protection of potential penalties being imposed 
upon AIC in its 10th and final year of its revised Performance Metrics plan.  AG/AARP 
argues that the General Assembly did not intend to set up a statutory scheme that 
enables the utility that is unsuccessful in its first attempt at obtaining approval of an AMI 
Plan to benefit financially from such a delay by enabling application of potential 
penalties to only 9, rather than 10, years of Performance Metrics.  AG/AARP believes 
this would constitute the kind of absurd result Illinois courts reject when interpreting 
statutes. 
 
 Accordingly, AG/AARP urges the Commission to reject AIC’s proposal to revise 
the 10-year period for the AMI-related metrics unless and until AIC voluntarily commits 
to revise its MAP-M tariff, as detailed below, and submit to a performance assessment 
during the 12 months ending December 31, 2023, notwithstanding the sunset 
provisions of the Act. AG/AARP believes that the MAP-M tariff, as currently proposed, 
precludes the Commission from ordering just that. 
 
 Consistent with this argument, AG/AARP notes that Section 16-108.6(e) 
envisions a post-EIMA-sunset environment in which a utility can be subject to the 
authority of the Commission for certain aspects of its infrastructure commitments that 
extend beyond the 10-year period. That provision provides: 
 

The participating utility's annual report regarding AMI Plan year 10 shall 
contain a statement verifying that the implementation of its AMI Plan is 
complete, provided, however, that if the utility is subject to a corrective 
action plan that extends the implementation period beyond 10 years, the 
utility shall include the verification statement in its final annual report. 
Following the date of a Commission order approving the final annual 
report or the date on which the final report is deemed accepted by the 
Commission, the utility's annual reporting obligations under this 
subsection (d) shall terminate, provided, however, that the utility shall 
have a continuing obligation to provide information, upon request, to the 
Commission and Smart Grid Advisory Council regarding the AMI Plan.  

 
220 ILCS 5/108.6(e) (emphasis added) 
 
 AG/AARP opines that this provision makes clear that the Commission retains 
authority – even after the sunset of the Act – to ensure that the utility is held to its AMI 
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investment plan obligations, however given the clear provisions of EIMA that render 
application of the formula rate penalties inoperable upon the sunset of the Act, AIC 
must voluntarily submit to extending the Commission’s authority to monitor its 
performance under the AMI-related metrics for this 10th year of the Plan.  AG/AARP 
recommend that the Commission only approve the revision to the AMI-related metrics if 
AIC agrees to include the following changes to its proposed tariff: 
 

MISCELLANEOUS GENERAL PROVISIONS 
 
In the event Section 16-108.5 of the Act becomes inoperative or Rate 
MAP-P terminates, the provisions of this Rider immediately become 
inoperative, except to the extent necessary to comply with the provisions 
of Section 16-108.5(f-5) of the Act, which provide that “the tariff 
mechanism established pursuant to subsection (f) of this Section and this 
subsection (f-5) shall remain in effect until any penalties due and owing at 
the time of such termination are applied.”  
 
Notwithstanding the sunset provisions of Section 16-108.5(f-5) and 16-
108.6(h) of the Electric Infrastructure Modernization Act, AIC agrees by 
this tariff to be subject to the Performance Metric and penalty provisions 
of Section 16-108.5(f) of the Act through December 31, 2023.  AIC shall 
file a report on June 1, 2024, consistent with the AMI-related performance 
reporting provisions provided under Sections 16-108.5(f) of the Act, 
providing a description of how AIC performed under each AMI-related 
metric, and an identification of any extraordinary events that adversely 
impacted the utility's performance.  Whenever a participating utility does 
not satisfy the metrics required under Section 16-108.5(f), the 
Commission shall, after notice and hearing, enter an order approving 
financial penalties in accordance with subsection (f-5).   Id. The 
Commission-approved financial penalties shall be applied beginning with 
the next rate year.  Id. 

 
 Unless and until AIC agrees to abide by these terms and include them in the 
MAP-M tariff, AG/AARP argues the Commission should reject AIC’s proposal on 
rehearing.  AG/AARP believes the Commission’s Order on Rehearing should echo 
these prerequisites for approval of the tariff, with specific findings that require AIC to file 
a report on June 1, 2014, that includes a description of how the participating utility 
performed under each AMI-related metric, and an identification of any extraordinary 
events that adversely impacted the utility's performance, consistent with the annual 
reports required under Section 16-108.5(f-5)(6) of the Act.   The Commission’s findings 
in this case should also make clear that whenever AIC does not satisfy the metrics 
required under Section 16-108.5(f), the Commission shall, after notice and hearing, 
enter an order imposing penalties in accordance with subsection (f-5).  The 
Commission-imposed financial penalties shall be applied beginning with the next rate 
year. 
 



12-0089 
Order on Reopening 

22 

 AG/AARP notes that AIC defends its selection of a revised AMI-related metrics 
timeline by arguing that the issue as to whether the proposed MAP-M tariff unlawfully 
denies ratepayers the potential protection of the application of penalties associated with 
the AMI-related metrics in the 10th year of the Performance Metrics plan is “not ripe for 
adjudication.”  AIC claims that the rights that Intervenors seek to adjudicate are based 
on future events that may never affect AIC, that consideration of the issue “is not good 
use of Commission resources,” and that "[t]here will be subsequent proceedings to 
determine financial penalties." 
 
 AG/AARP submits that these arguments should be rejected for several reasons.  
AG/AARP argues that this issue is ripe for adjudication because this Reopening is 
specifically focused on Commission evaluation of the 10-year timeline proposed by AIC 
in its MAP-M tariff.  AG/AARP and Staff have both expressed concern about AIC's 
proposal precisely because the terms of AIC’s proposed MAP-M tariff make clear that 
AIC has no intention of attempting to achieve the AMI-related metrics or subjecting itself 
to potential penalties for those metrics in the year 2023, the 10th year of the 10-year 
performance metric period.  
 
 AG/AARP notes that AIC also claims that the issue raised by AG/AARP is 
beyond the scope of reopening, believing that because AIC's own application for 
rehearing did not raise this issue of fairness and lawfulness, the Commission cannot 
consider the arguments put forth by AG/AARP.  AG/AARP claims that this assessment 
of reopening/rehearing law distorts the parameters of reopening proceedings, believing 
that Staff and any intervenor are permitted to set forth arguments of fact and law 
related to a utility proposal on reopening.  The gist of AIC’s argument is that if AIC itself 
did not raise and specifically reference a possible response to its rehearing request in 
its own rehearing petition, no party can raise the issue in evidence or in brief.  
AG/AARP claims that it is challenging the reasonableness and lawfulness of the 
specific issue raised by AIC on reopening, and in no way do those responses constitute 
an attempt to expand the breadth of reopening issues, as AIC complains.  
 
 AIC also suggests Staff and Intervenors can and should wait until some date in 
the future to claim that the utility shall be eligible for financial penalties in 2023, the 10th 
year of the Plan.  But according to the AIC MAP-M tariff language, AG/AARP notes that 
the tariff itself will have terminated as of December 31, 2022, and the opportunity to 
challenge the revised timeline will no longer exist at that point in time.  Moreover, given 
AIC’s position that it is not obligated to ensure the existence of a 10-year time frame, 
AG/AARP suggests that AIC could claim that Intervenors and Staff waived any claim in 
this proceeding that the proposed tariff revisions unlawfully denied ratepayers the 
potential protection of the application of financial penalties.  For all of these reasons, 
AIC’s arguments that the questions raised by the AG/AARP and Staff should be ignored 
as outside the scope of this rehearing and not ripe for adjudication should be rejected. 
 
 Unless and until AIC agrees to abide by these terms and include them in the 
MAP-M tariff, the Commission should reject AIC’s proposal on reopening.  AG/AARP 
suggest that the Commission’s Order on Reopening echo these prerequisites for 
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approval of the tariff, with specific findings that require AIC to file a report on June 1, 
2014, that includes a description of how the participating utility performed under each 
AMI-related metric, and an identification of any extraordinary events that adversely 
impacted the utility's performance, consistent with the annual reports required under 
Section 16-108.5(f-5)(6) of the Act.  The Commission’s findings in this case should also 
make clear that whenever AIC does not satisfy the metrics required under Section 16-
108.5(f), the Commission shall, after notice and hearing, enter an order imposing 
penalties in accordance with subsection (f-5). With the Commission-imposed financial 
penalties applied beginning with the next rate year.   
 

D. CUB's Position 
 
 While AIC argues that the scope of this reopening is determined by its 
application for rehearing, even though AIC’s application for rehearing was explicitly 
denied by the Commission, CUB submits that the application of financial penalties is 
within the scope of reopening by the Commission.  CUB notes that AIC also claims that 
because its right to elect a start date is conditioned on the Commission’s approval of an 
AMI Plan, the start date of the 10-year performance metrics period should be the only 
issue considered by the Commission on reopening. 
 
 CUB states however, that the Illinois Administrative Code at 83 Ill. Adm. Code 
200.900 permits the Commission to reopen proceedings if “it has reason to believe that 
conditions of fact or law have so changed  as to require, or that the public interest 
requires, such reopening.” The only condition of fact that changed between the 
Commission’s final order in this proceeding and the Commission’s reopening of this 
proceeding that would require reopening is the failure of AIC to present an AMI Plan to 
the Commission that the Commission could approve. CUB submits that AIC’s failure to 
provide an AMI Plan that would deliver more benefits than costs to Illinois ratepayers 
cannot be the reason to ignore the effects of delaying the start date of AIC’s 
performance metric period. Certainly, CUB believes “the public interest” does not 
require such a narrow scope on reopening, especially if the 10-year performance period 
envisioned by the EIMA may actually become only nine years if AIC’s proposal is 
adopted without modification. As both Staff and AG/AARP have argued, delaying the 
start date without modifying Rider MAP-M deprives ratepayers of the full benefit of the 
regulatory compact that the EIMA envisioned.  CUB argues that the scope of reopening 
in this proceeding must include examination of the impact of AIC’s proposal on its 
ratepayers – those who will fund the investments with which AIC will or will not reach its 
performance metric goals. 
 
 While AIC argues that the application of financial penalties for future 
nonperformance is not ripe for adjudication by the Commission because AIC has not 
failed any performance metric yet and because subsequent proceedings can be used to 
determine financial penalties in the event that AIC does fail, CUB asserts that AIC does 
not explain how the Commission can impose financial penalties in subsequent 
proceedings if the formula rate through which those penalties are applied is no longer 
operative. 
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 Moreover, CUB states that the authority upon which AIC relies does not apply to 
the legal framework of the EIMA. AIC argues that the Commission’s decision in Docket 
No. 99-0465 ("Rhythms") establishes that it is administratively inefficient to maintain a 
position based only on a theoretical issue. In that proceeding, CUB notes the 
Commission found that it was a waste of its resources to resolve issues about an 
interconnection agreement because the parties to that agreement were still negotiating 
certain terms. Docket No. 99-0465 (Dec. 2, 1999). Here, unlike in Rhythms, CUB 
argues the regulatory compact that is implemented through EIMA is no longer subject to 
any pending negotiations – it is currently effective through Public Acts of the Illinois 
General Assembly.  CUB argues that simply because certain triggers in the EIMA may 
or may not be realized does not change the fact that AIC’s proposal to push back the 
start date affects the existing framework of the EIMA. Instead of receiving ten years of 
performance metric measurement and commensurate penalties under the law as it is 
written today, CUB notes that AIC’s proposal to ignore the end date of performance 
metric measurement means that ratepayers may only receive nine. 
 
 As noted by Staff, this absurd result is exacerbated by the fact that the EIMA 
contains greater penalties for non-performance in later years of the regulatory compact.  
The effect of AIC’s proposal on ratepayers is ripe for the Commission to adjudicate, and 
the Commission must act to restore the imbalance in the regulatory compact created by 
that proposal. 
 
V. COMMISSION ANALYSIS AND CONCLUSION 
 
 The Commission recognizes that there are two issues addressed by the parties 
following reopening of this docket, AIC's request to extend the date for implementation 
of smart grid pursuant to the EIMA, and whether that extension raises an issue in 
regard to the possible imposition of penalties on AIC for failing to meet smart grid 
metrics in the future. 
 
 As to the first issue, the Commission notes that AIC argues that the EIMA grants 
to the utility the right to determine when smart grid expenditures begin, as long as those 
expenditures begin within 14 months of the approval of the AMI-related Metrics.  AIC 
claims that the revised AMI Plan and rehearing process in Docket No. 12-0244 
necessitated a 6-month deferral in the start of meter deployment and functionality, 
therefore it is logical for the start date for the effective period of the AMI-related Metrics 
to be similarly deferred. 
 
 Staff, AG/AARP and CUB contend that this extension is problematic in many 
respects and it may not be appropriate for the Commission to grant the extension 
unless AIC agrees to an order that would provide a tariff mechanism for the collection of 
financial penalties if the utility fails to meet the goals of the Metrics Plan towards the 
end of its 10-year period, specifically for those years by which Sections 16-108.5 to 
16-108.8 become inoperative.  Furthermore, in the event the Commission approves the 
AMI related metrics start date of January 1, 2014, Staff believes the Commission 
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should order AIC to comply or be subject to the collection of the financial penalties as a 
result of the utility’s failure to meet the goals of the Metrics Plan toward the end of its 
10-year period, specifically for those years by which Sections 16-108.5 to 16-108.8 
become inoperative. 
 
 AG/AARP claims that should AIC’s metric timeline proposal be approved, 
ratepayers would be subject to ten years of annual formula ratemaking, but only nine 
years of the financial and utility performance protections provided under Section 16-
108.5(f).  In addition, AG/AARP asserts that AIC would potentially benefit from its own 
failure to submit a cost-effective AMI Plan in its first attempt, which AG/AARP claims is 
the kind of absurd result Illinois courts reject when interpreting statutes.  AG/AARP 
argues that such a result is inequitable to ratepayers given the framework of EIMA, 
which envisions the application of penalties to match the length of time formula rates 
are in effect, therefore the Commission should direct AIC to adopt AG/AARP's 
suggested language change in its tariffs.  
 
 AIC asserts that although this issue was reopened on the Commission's own 
motion, the scope of reopening should be limited to what AIC sought rehearing on, and 
the issues raised by Staff and Intervenors are outside the scope of reopening.  
Additionally, AIC suggests that the issue raised is not ripe for consideration, absent the 
need to apply a financial penalty for not achieving an AMI-related goal. Staff, AG/AARP 
and CUB each contends that the delay requested by AIC creates a real issue that must 
be addressed now to prevent harm to ratepayers, and which delay may improperly 
allow AIC to escape a year of financial penalties for failing to meet its required metric 
goals.  
 
 The Commission agrees with AIC that the EIMA gives AIC the right to choose 
the start date for the AMI-related Metrics as long as that start date complies with the 
statue.  The Commission will therefore approve a start date of January 1, 2014.  It is 
also unclear whether the Commission has the authority to extend its jurisdiction over 
AIC regarding potential financial penalties beyond the expiration of the EIMA.  The 
Commission also finds that this issue is not ripe for adjudication, as it is unclear how 
long the EIMA may be operative, as well as the fact that Section 16-108.5 is scheduled 
to expire at the end of 2017, and Rate MAP-P could be terminated even sooner.  
Additionally, the Commission notes the lack of certainty as to whether AIC may fail to 
meet an AMI-related Metric goal while Rate MAP-P and the Metrics Plan are in effect.  
In conclusion, the Commission believes it is premature to address the issue of potential 
future financial penalties at this time.   
 
VI. FINDINGS AND ORDERING PARAGRAPHS 
 
 The Commission, having given due consideration to the entire record herein and 
being fully advised in the premises, is of the opinion and finds that: 
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(1) AIC is an Illinois corporation engaged in the transmission, sale, and 
distribution of electricity to the public in Illinois, and is a public utility as 
defined in Section 3-105 of the Act; 

 
(2) the Commission has jurisdiction over AIC and the subject matter herein, 

the facts recited and conclusions reached in the prefatory portion of this 
Order are supported by the record and are hereby adopted as findings of 
fact; 

 
(3) on January 2, 2012, AIC filed its Multi-Year Performance Metrics Plan 

which sets forth the baseline values and annual performance goals for 
each of the applicable metrics, as well as its proposed tariff mechanism, 
Rider MAP-M – Modernization Action Plan-Metrics; 

 
(4) AIC's Plan and Rider MAP-M, as approved in the Commission's May 29, 

2012 Order in this proceeding and with the modifications adopted in the 
prefatory portion of this Order, are consistent with the requirements of 
Section 16-108.5(f) and (f-5) of the Act and should be approved; 

 
(5) AIC should be directed to make a compliance filing in this proceeding 

which incorporates the conclusions in this Order; such amended Multi-
Year Performance Metrics Plan should be filed within three business days 
after the entry of this Order; 

 
(6) AIC should be directed to file a revised Rider MAP-M, consistent with the 

conclusions in this Order, such revised Rider MAP-M should be filed 
within three business days after the entry of this Order with an effective 
date no earlier than five business days after such filing is made;  

 
(7) except as specifically modified by this Order on Reopening, the 

Commission's May 29, 2012 Order in this proceeding should be affirmed; 
and 

 
(8) all motions, petitions, objections, and other matters in this proceeding 

which remain unresolved should be disposed of consistent with the 
conclusions contained herein. 

 
 IT IS THEREFORE ORDERED by the Illinois Commerce Commission that 
Ameren Illinois Company's Multi-Year Performance Metrics Plan and Rider MAP-M – 
Modernization Action Plan-Metrics, as outlined in the Commission's May 29, 2012 
Order in this proceeding and modified by this Order, are hereby approved consistent 
with the conclusions contained herein. 
 
 IT IS FURTHER ORDERED that Ameren Illinois Company shall comply with 
Findings (5) and (6), above. 
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 IT IS FURTHER ORDERED that all motions, petitions, objections, and other 
matters in this proceeding which remain unresolved are to be disposed of in a manner 
consistent with the conclusions herein. 
 
 IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of 
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final; it is not subject 
to the Administrative Review Law. 
 
 By order of the Commission this 19th day of December, 2012. 
 
 
 
 (SIGNED) DOUGLAS P. SCOTT 
 
 Chairman 
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