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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission  :   
On its Own Motion  :   
 :  Docket No. 12-0456 
 : 
Development and adoption of rules  :    
Concerning municipal aggregation : 
 : 
    

STAFF OF THE ILLINOIS COMMERCE COMMISSION RESPONSE TO 
METROPOLITAL MAYORS CAUCUS’ MOTION TO DISMISS 

 
Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.190 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission” or “ICC”) (83 Ill. Adm. Code 200.190) and 

Section 10-101 of the Public Utilities Act (the “PUA” or “Act”), and pursuant to the 

schedule described in the Notice of Ruling sent out by the Administrative Law Judge on 

December 14, 2012, respectfully submits its Response to the Metropolitan Mayors 

Caucus’ Motion to Dismiss in the instant proceeding (“Response”). 

I. BACKGROUND 

In an Initiating Order dated July 31, 2012, the Commission initiated a proceeding 

to develop rules regarding municipal aggregation to implement the appropriate 

provisions of the Illinois Power Agency Act (“IPA Act”) and the PUA.  (Initiating Order, 

Docket No. 12-0456, July 31, 2012, p. 2)  The following parties intervened:  the People 

of the State of Illinois (“AG”), Citizens Utility Board (“CUB”), Ameren Illinois Company 

(“Ameren”), Dominion Retail, Inc. (“Dominion”), the Retail Energy Supply Association 

(“RESA”), Constellation NewEnergy, Inc. (“Constellation”), Mt. Carmel Public Utility Co. 

(“Mt. Carmel”), Commonwealth Edison Company (“ComEd”), the Illinois Competitive 
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Energy Association (“ICEA”), the City of Chicago (“City”), Integrys Energy Services, LLC 

(“Integrys”), Wind on the Wires (“WOW”), CNT Energy (“CNT”), Interstate Gas Supply, 

Inc. (“IGS”), MC Squared Energy Services, LLC (“MC Squared”), FirstEnergy Solutions 

Corp. (“FirstEnergy”), National Energy Marketers Association (“NEMA”), Prairie Point 

Energy, LLC d/b/a Nicor Advanced Energy, LLC (“Prairie Point”), the Coalition of Energy 

Suppliers (“CES”), Metropolitan Mayors Caucus (“Caucus”), the Building Owners and 

Managers Association of Chicago (“BOMA”), and the Illinois Power Agency (“IPA”).  

The parties conducted several workshops throughout the months of September 

and October 2012, and Staff circulated a draft rule to workshop participants on October 

11, 2012, upon which parties informally commented.  On November 1, 2012, Staff filed 

its Draft Rule which addressed some of the comments received by the parties during 

the informal workshop and comment process. On November 28, 2012, some parties 

filed their Initial Comments in response to Staff’s Draft Rule.  On December 12, 2012, 

Staff and some of the parties filed Reply Comments.  The Caucus filed Reply 

Comments as well as a Motion to Dismiss (“Motion”) on December 12, 2012.   

II. ARGUMENT 

The Caucus argues generally that the Commission lacks authority to issue rules 

governing municipal aggregation.  Putting aside the fact that the Commission already 

concluded it has this rulemaking authority at the time it initiated this rulemaking 

proceeding (Initiating Order, Docket No. 12-0456, p. 2, “[T]he Commission has 

jurisdiction of the subject matter herein…”), the Caucus is incorrect because the 

Commission has clear authority to initiate a rulemaking on this subject, as discussed in 

detail below.  Staff also notes the fact that many parties, including retail supplier trade 
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associations, utilities and others expressed to the Commission that there was a 

fundamental need for Rules governing municipal aggregation, and urged the 

Commission to initiate such a rulemaking proceeding.  (Initiation Order, p. 1; Staff Reply 

Comments, p. 4)  Indeed, even the IPA noted in its Response to this Motion to Dismiss 

that Staff correctly argues that the plain language of the PUA allows Staff to regulate 

utilities and ARESs on municipal aggregation issues.  (IPA Response, p. 4)  Further, the 

IPA noted that: 

[T]he Commission interpretation of the PUA and the IPA interpretation of 
the IPA Act, taken together, establish that the Commission does have the 
authority to promulgate the draft rule. This is because the interpretations 
of the Commission regarding the PUA and the IPA regarding the IPA Act 
provide persuasive evidence of legislative intent. Based on the 
Commission and IPA interpretations, the legislature intended to allow the 
Commission to regulate utilities and ARES on issues affecting municipal 
aggregation, while the IPA takes an advisory role with municipalities. 

 
(Id., p. 5)  Certainly if the agency charged with regulating Section 1-92 of the IPA Act 

believes the Commission is best suited to carry out a rulemaking proceeding because of 

its ability to deal with “complaints, investigations, and contested proceedings involving 

utilities and ARES,” the Caucus is misguided in its arguments that the IPA is the 

appropriate agency to regulate all things related to municipal aggregation.  (Id., p. 6)   

 
Staff has discussed its authority in great detail in its Staff Report, Initial Verified 

Comments, and Reply Comments, and notes at the outset that these issues could have 

been resolved within the existing parameters of the rulemaking, since the Caucus and 

other parties addressed some aspects of Commission authority in their Comments.  The 

Caucus first filed its Initial Comments questioning the Commission’s rulemaking 

authority for municipal aggregation at length.  (Caucus Initial Comments, pp. 1-5)  
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Rather than await a response, it filed a Motion to Dismiss the same day Reply 

Comments were due, repeating its arguments and forcing Staff and the parties to 

respond to many of the same arguments in two separate filings.  Staff also notes that 

the Caucus joined the proceeding after significant workshops and several rounds of 

informal comments had occurred among the other parties.  (See generally, Caucus 

Petition to Intervene, November 2, 2012)  The Caucus’ two duplicative filings muddle 

the administrative procedure in contravention with Sections 200.25 (b), (d) and (e) of the 

Illinois Administrative Code Part 200 Rules of Practice.  (83 Ill. Adm. Code Part 200.25 

(b), (d), (e)) 

In its Motion, the Caucus argues that neither the IPA Act nor the PUA grants the 

Commission authority to issue rules governing municipal aggregation programs, and 

therefore, the Commission lacks subject matter jurisdiction over the proceeding.  

(Motion, ¶ 2-4)  The Caucus also includes a Memorandum in Support of its Motion 

(“Memorandum”), detailing its arguments, again, all of which were raised in its Initial 

Comments and responded to by Staff in its Reply Comments.  (Staff Reply Comments, 

pp. 2-15) 

First, Staff recognizes that Section 1-92 of the IPA Act does not authorize the 

Commission to regulate municipalities, counties, or townships. 20 ILCS 3855/1-92. 

However, it is well-established that the Commission has rulemaking authority over 

aggregations of electric loads, including municipal aggregations, with respect to utilities 

and alternative retail electric suppliers (“RESs”). 220 ILCS 5/16-104(b). In promulgating 

this rulemaking pursuant to the Commission’s authority over aggregations, the 

Commission is in no way attempting to enforce Section 1-92 of the IPA Act. 20 ILCS 
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3855/1-92. Instead, Staff is proposing the Commission use its very broad electric 

aggregation rulemaking authority to effectuate what Staff believes are the most effective 

regulations over municipal aggregation applicable to utilities and RESs.  The Caucus 

states that the Commission’s authority pursuant to Section 16-104 “to adopt rules 

governing the criteria for aggregation of the loads utilizing delivery service is clearly 

technical in nature” and “not in the business relationship of the electric utility and the 

municipal or county aggregator.”  (Caucus Memorandum, pp. 5-6)  Staff contends this 

argument represents the Caucus’ fundamental misunderstanding of the Commission’s 

role regulating loads utilizing delivery service, and further emphasizes the need for 

comprehensive rules governing municipal aggregation. 

The Caucus cites to the transcript of Senator Koehler who sponsored the Public 

Act which promulgated Section 1-92 of the IPA Act as “significant” and implies that 

these statements should indicate the legislative intent of the statute.  (Caucus 

Memorandum, p. 3 and Exhibit C)  However, the primary rule of statutory construction is 

to give effect to the legislature’s intent in enacting the statute.  Bruso v. Alexian Brothers 

Hospital, 178 Ill. 2d 445, 451 (1997). Legislative intent should be sought primarily from 

the plain language of the statute, People v. Beam, 55 Ill. App. 3d 943, 946; 370 N.E. 2d 

857 (5th Dist. 1977), since the language of the statute is the best evidence of legislative 

intent, Bruso at 451, and provides the best means of deciphering it. Matsuda, 178 Ill. 2d 

at 365. Statutes must be construed as a whole, and the court or tribunal must consider 

each part or section in connection with the remainder of the statute. Bruso at 451-52. If 

the legislature’s intent can be determined from the plain language of the statute, that 

intent must be given effect, without further resort to other aids to statutory construction. 
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Bruso at 452. Thus, the threshold task for a court or tribunal in construing a statute is to 

examine the terms of the statute. Toys “R” Us v. Adelman, 215 Ill. App. 3d 561, 568; 

574 N.E. 2d 1328 (3rd Dist. 1991).  Because, as fully explained below and in Staff’s 

Comments, the statutory language is clear there is no need to resort to extrinsic aids in 

interpreting the language.  Therefore, the Caucus’ emphasis on Senator Koehler’s 

statements should be ignored.     

As stated repeatedly by Staff, as well as the Commission, the Commission has 

both explicit and implicit rulemaking authority over aggregation of competitive loads 

under the PUA, including municipal aggregation, authorized by 20 ILCS 3855/1-92 and 

220 ILCS 5/16-104(b).  More specifically, the PUA states: “[t]he Commission may adopt 

rules and regulation governing the criteria for aggregation of the loads utilizing delivery 

services.” 220 ILCS 5/16-104(b).  This means that aggregation of any load that has 

elected to receive power and energy services from suppliers other than the public utility 

while receiving delivery services from the public utility, including suppliers providing 

municipal aggregation services, is explicitly within the Commission’s rulemaking 

authority. Id.; see 220 ILCS 5/16-102 (stating that “‘[d]elivery [s]ervices’ means those 

services provided by the electric utility that are necessary in order for the transmission 

and distribution systems to function so that retail customers located in the electric 

utility’s service area can receive electric power and energy from suppliers other than the 

electric utility, and shall include, without limitation, standard metering and billing 

services.”). 

Furthermore, the Commission has implicit rulemaking authority through four 

additional separate provisions of the PUA.  See 220 ILCS 5/10-101; 5/8-501; 5/20-110; 
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5/20-120; and 5/20-130. First, the Commission has general rulemaking authority for 

“any matters covered by the provisions of [the Public Utilities] Act, or by any other Acts 

relating to public utilities.”  220 ILCS 5/10-101.  The Caucus argues that Section 10-101 

is only authority to adopt procedural rules for matters before the Commission.  (Caucus 

Memorandum, p. 6)  However, Staff points out again that the rules do not govern 

municipalities but rather RESs and utilities, both of which certainly are “matters covered 

by the provisions of the [PUA].”   

Second, the Commission has rulemaking authority over “the performance of any 

service or the furnishing of any commodity of the character furnished or supplied by any 

public utility.” 220 ILCS 5/8-501.  Municipal aggregation has the character of a service 

or commodity provided by a public utility, namely electric supply services, and therefore 

the Commission has been granted the rulemaking authority for municipal aggregation.  

The Caucus argues that since Section 1-92 of the IPA Act now regulates municipal 

aggregation, this is “beyond what the General Assembly intended.”  (Caucus 

Memorandum, p. 7)  Again, Section 1-92 of the IPA Act does not remove any of the 

Commission’s authority as described under the PUA, including authority regulating “any 

commodity of the character furnished or supplied by any public utility.”  It is unclear why 

the Caucus believes this authority to regulate public utilities is removed simply through 

the enactment of Section 1-92 of the IPA Act.   

Third, the Commission has rulemaking authority in connection with plans 

developed by the Office of Retail Market Development (“ORMD”). See 220 ILCS 5/20-

110. ORMD is “dedicated to the task of actively seeking out ways to promote retail 

competition in Illinois to benefit all Illinois customers.”  220 ILCS 5/20-110.  In doing so, 
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the ORMD must “monitor existing competitive conditions in Illinois . . . and actively 

explore and propose to the Commission and to the General Assembly solutions to 

overcome identified barriers . . . [while also] promot[ing] safe, reliable, and affordable 

electric service.” Id.  Furthermore, the Director of ORMD is given the authority to include 

municipal aggregation, among other things, in plans for retail market development. Id.  

The ORMD is required by statute to develop a “plan designed to promote . . . 

retail electric competition for residential and small commercial electricity consumers 

while maintaining safe, reliable, and affordable service.”  220 ILCS 5/20-120.  This plan 

must be presented to the Commission, among other entities, and the Commission is 

required to “initiate any proceeding or proceedings called for in the final plan.” Id.  

Moreover, the ORMD must submit an annual report to the Commission and the 

General Assembly that include suggestions for “administrative and legislative action 

necessary to promote further improvements in retail electric competition.” Id. Clearly, 

the ORMD’s obligation to develop a plan for electric competition for residential and 

small commercial consumers is on-going, and therefore, the Commission is implicitly 

given the authority to proceed with rulemakings to implement improvements suggested 

by the ORMD on a continuous basis. See id. 

Fourth, the Commission was given explicit rulemaking authority “to establish 

retail choice and referral programs to be administered by an electric utility or the State.”  

220 ILCS 5/20-130(a).  While this explicit authority is couched in the “[r]etail choice and 

referral programs” section of the Act, in that same Section, the Legislature indicates its 

intent to provide the Commission with rulemaking authority in a broader sense: 

“[n]othing in this Section shall prevent the [ORMD] or the Commission from considering 
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[rulemaking for] retail choice . . . programs in addition to the programs outlined in this 

Section.” 220 ILCS 5/20-130.  Importantly, ORMD is to develop retail choice programs 

on a continuous basis, working to implement and improve the program with “interested 

parties.” 220 ILCS 5/20-130(c).  

Because municipal aggregation is a form of retail choice, albeit on a large scale, 

the Commission has the same authority for rulemaking on municipal aggregation issues 

as it has for all types of retail choice programs under Section 5/20-130. See id.  The 

Caucus argues that the directive for the ORMD to “establish retail choice” does not 

pertain to municipal aggregation programs but rather “authorizes the Commission to 

establish customer incentive programs, retail choice programs, and referral programs 

that will be administered by electric utilities.”  (Caucus Memorandum, pp. 7-8)  The 

Caucus further states that a municipal aggregation program is “neither established by 

the Commission nor administered by an electric utility” so “this authority cannot be 

extended to the regulation of aggregation programs established by municipalities.” (Id., 

p. 8)  Staff thoroughly disagrees with that statement.  Both opt-in and opt-out programs 

clearly offer customers retail choice, as they may choose whether to remain with the 

utility provider or use the RES selected by their government aggregator.  Ensuring 

transparent, understandable, and successful municipal aggregation programs is exactly 

what was contemplated by the establishment of the ORMD as well as Section 20-130 of 

the PUA.     

The Commission, accordingly, has both explicit and implicit rulemaking authority 

over municipal aggregation. See e.g., Owens v. Green, 400 Ill. 380, 398 (1948) (stating 

where there is an express grant of authority, there is likewise the clear and express 
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grant of power to do all that is reasonably necessary to execute the power or perform 

the duty specifically conferred.);  Abbott Laboratories, Inc. v. The Illinois Commerce 

Comm’n, 289 Ill App. 3d 705, 712-713 (1st Dist. 1997) (stating that beyond the specific 

powers granted it in the PUA, the Commission also has the implied powers that may be 

necessary to fulfill its obligations under the PUA.). 

Finally, Staff notes that the Caucus has provided no information, argument or 

discussion about any substantive portions of Staff’s Draft Rule. Therefore, the Caucus 

has foreclosed its opportunity to make meaningful and substantive comments on the 

Draft Rule, and Staff cannot respond to any suggestion which might improve the Draft 

Rule, as the Caucus elected to make no policy arguments within its Comments.      

III. CONCLUSION 

For all the foregoing reasons, Staff respectfully requests the Commission deny 

the Caucus’ Motion to Dismiss. 

 
 
 

        Respectfully submitted, 
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       Commerce Commission 
 
 
 
January 9, 2013 
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