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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission   ) 
 On Its Own Motion    ) 
       ) Docket No. 12-0456 
       ) 
Development and adoption of rules concerning )  
municipal aggregation    )   
 

RESPONSE TO THE MOTION TO DISMISS OF THE 
METROPOLITAN MAYORS CAUCUS ON BEHALF OF THE 

CITIZENS UTILITY BOARD 
 

THE CITIZENS UTILITY BOARD (“CUB”), pursuant to Section 200.190 of the 

Illinois Commerce Commission’s (“Commission” or “ICC”) Rules of Practice, respectfully 

submits its Response to the Motion to Dismiss (“Motion”) of the Metropolitan Mayors 

Caucus (“MMC”).  MMC’s Motion should be denied because the Commission has the 

authority to conduct this rulemaking, and should use this authority to meet its 

responsibilities under the law to adopt rules and regulations for the aggregation of 

competitive loads.  220 ILCS 5/16-102.  Taken together with the Commission’s obligations 

to promote fair and open competition in the provision of electric power and energy and to 

prevent anticompetitive practices in the provision of electric power and energy, this 

rulemaking is not only appropriate under the law but necessary for the development of a 

fair competitive market including municipal aggregation programs. 

Procedural Background 

This proceeding arises from the Commission’s investigation into the Rate 

Government Aggregation Protocol (“Rate GAP”) of Commonwealth Edison Company where 

the Commission concluded that the development of statewide standards for municipal 

aggregation programs would be beneficial.  Initiating Order at 1 (July 31, 2012) (citing 

Final Order at 27, ICC Docket No. 11-0434 (April 4, 2012)).  The Commission then directed 

its Staff to research the issues surrounding the municipal aggregation of electric supply, 
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including the legal authority for the Commission to undertake a separate rulemaking.  Id.  

Commission Staff from the Commission’s Office of Retail Market Development (“ORMD”) 

concluded the ICC has the statutory authority to promulgate rules regarding municipal 

aggregation and provided a List of Issues to be addressed in this proceeding.  Id.  Pursuant 

to the Initiating Order, Staff led workshops, collected informal comments, and developed 

and filed a proposed rule (“Proposed Rule”).  See Verified Comments of Staff at passim 

(Nov. 1, 2012).  Multiple parties have now filed Initial and Reply Comments regarding 

Staff’s Proposed Rule on the schedule set forth in this proceeding by the Administrative 

Law Judge (“ALJ”) on November 28th and December 11th, respectively.  On December 12, 

2012, MMC filed its Motion to dismiss this proceeding for lack of subject matter jurisdiction 

pursuant to Commission Rule 200.190.  Motion at 1-2 (citing 83 Ill. Admin. Code 200.190).   

I. Illinois Law Provides the Commission Jurisdiction to Promulgate Staff’s 
Proposed Rule 

 
MMC relies upon the Illinois Supreme Court’s decision in City of Chicago v. Illinois 

Commerce Commission for the proposition that the Commission derives its power solely 

from the statue creating it.  Motion at 1 (citing 79 Ill.2d 213, 217-218 (1980)).  In City of 

Chicago, the Court held that the Public Utilities Act (“PUA”) conferred power and authority 

upon the Commission sufficient for it to promulgate rules obligating public authorities to 

post and maintain signs at railroad crossings.  79 Ill.2d. at 220.  Despite the City of 

Chicago’s arguments that the relied-upon sections of the PUA did not specifically authorize 

the Commission to direct a public authority to place signage on private property, the Court 

held that the “Commission is vested with wide discretion to determine what the public 

interest requires and what measures are necessary for the protection and promotion of 

those interests.”  Id. at 219-220.  Recognizing that the Commission derives its power and 

authority solely from the statute creating it, the Court construed the PUA’s provisions 
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broadly as to avoid “restrictive and inflexible [criteria]” that would limit the Commission.  

Id. at 220. 

Instead of recognizing this broad scope of authority, MMC claims that none of the 

provisions relied upon by Staff are sufficient to provide the authority the Commission must 

have to adopt Staff’s Proposed Rule.  Motion at 5.  MMC’s analysis of the relevant sections 

of the PUA is flawed, with the result that its Motion lacks any legal foundation. 

The General Assembly has stated that it is “in the best interests of Illinois energy 

consumers to promote fair and open competition in the provision of electric power and 

energy and to prevent anticompetitive practices in the provision of electric power and 

energy.”  220 ILCS 5/16-118(a).  This statutory preamble, which supplies the reasons and 

explanations for legislative enactments, must serve as the guiding objective for the 

Commission’s work.  Citizens Utility Bd. v. Ill. Commerce Comm’n, 166 Ill. 2d 111, 126 

(1995).  To achieve this objective of promoting fair and open competition, Illinois courts 

have recognized that the Commission's authority includes the authority to do what is 

reasonably necessary to accomplish the legislature's objective.  Abbott Lab., Inc. v. Ill. 

Commerce Comm'n, 682 N.E.2d 340, 347 (5th Dist. 1997) (affirming Commission orders 

approving penalties imposed on natural gas utilities that were not enumerated by statute).  

In that case, the court concluded the ICC has discretion to formulate reasonable methods of 

achieving stated legislative objectives.  Id. at 348.  Indeed, this wide discretion was 

recognized by the United States Supreme Court as an integral element of public utility 

regulation.  Duquesne Light Co. v. Barasch, 488 U.S. 299 (1989).  The Court stated, among 

other things, that a commission “must be free, within the limitations imposed by pertinent 

constitutional and statutory commands, to devise methods of regulation capable of 
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equitably reconciling diverse and conflicting interests.”  Barasch, 488 U.S. at 314 (quoting 

Permian Basin Area Rate Cases, 390 U.S. 747, 767 (1968)). 

The PUA explicitly grants the Commission authority to “adopt rules and regulation 

governing the criteria for aggregation of the loads utilizing delivery services.”  220 ILCS 

5/16-104(b).  As Staff points out, “delivery services” means those services necessary for 

retail customers to receive electric power and energy from suppliers other than the electric 

utility.  Staff Reply Comments at 5 (citing 220 ILCS 5/16-102).  This provision of the PUA 

provides the Commission with explicit authority to promulgate rules regarding the 

municipal aggregation of residential and small business customer electric loads.  The 

discretion and flexibility allowed by the Court in City of Chicago is not even required to be 

exercised to reach this conclusion.   

MMC argues that this provision does not provide authority for the Proposed Rule 

since “criteria for aggregation” is “technical in nature” and applies to “procedures for 

aggregating a load for electricity delivery, and not the business relationship of the electric 

utility and the municipal or county aggregator.”  Memo. in Support of MMC Mtn. to 

Dismiss (“Memo”) at 5-6.  MMC does not point to any specific language in this provision, or 

in any other surrounding provisions, that would restrict its application to the technical 

operation of utility facilities themselves.  See Davis v. Toshiba, 186 Ill. 2d 181, 185 (1999).  

In fact, this provision of the PUA provides that the Commission’s failure to promulgate 

rules regarding aggregation “shall not preclude any eligible customer from electing delivery 

services.”  220 ILCS 5/16-104(b).  If subsection (a) truly concerned technical requirements 

necessary to operate utility facilities as MMC suggests, it is unlikely that eligible customers 

would be able to elect delivery services in the absence of Commission rulemaking, making 

subsection (b) meaningless.  Moreover, under any Illinois municipal aggregation program, 

there is no business relationship between the governmental authority and the electric 
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utility for this Proposed Rule to apply to, contrary to MMC’s assertion.  See 20 ILCS 3855/1-

92. 

MMC also argues that because this provision has not been amended since 1999, it 

does not contemplate opt-out governmental aggregation.  Memo at 6.  That is no reason to 

ignore the plain language of duly-enacted legislation.  MMC does not point to any legal 

authority as to why the passage of time, or other legislation, would invalidate previously 

existing provisions providing explicit authority to the Commission to promulgate rules 

regarding municipal aggregation.  Indeed, Illinois law presumes that the General Assembly 

was aware of the rest of the PUA when it amended the PUA in 2010, especially since its 

2010 enactments explicitly amended other portions of the PUA.  Town of Cicero v. Metro. 

Water Reclamation Dist. of Greater Chicago, 2012 Il. App. (1st) at ¶ 31 (Aug. 10, 2012) 

(holding that “[w]hen the legislature amends on statutory provision, but not another, it is 

presumed to have acted intentionally”); Public Act 97-0176 (Jan. 1, 2010).   

II. Public Act 96-0176 Did Not Remove ICC Authority Over the Provision of an 
Essential Service: Electricity 

Public Act 96-0176, which MMC claims removes authority over any rules regarding 

municipal aggregation from the Commission, did not remove any other section from the 

PUA besides Section 17-800.  Under Illinois law, the Commission – and the Courts – thus 

must presume that the General Assembly intended to continue including every other 

Section of the PUA, including Section 16-104(b) which gives the Commission explicit 

authority to promulgate rules regarding the aggregation of electric loads utilizing electric 

delivery services.   

MMC maintains that the General Assembly’s enactment of Public Act 96-0176 takes 

“the regulation of electric aggregation out of the PUA and out of the scope of the 

Commission’s powers” because it provides the outlines of a municipal aggregation program 
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within the context of the Illinois Power Agency (“IPA”) Act.  Memo at 3 (citing Senate 

Transcript for May 13, 2009 at 128-129).  A careful reading, however, of the Public Act 

reveals that no regulatory powers were given to the IPA and that existing sections of the 

PUA conferring rulemaking authority upon the Commission were left unaltered.  Public Act 

96-0176 does not obligate, or permit, the IPA to regulate municipal aggregation.  As the 

IPA itself points out, Public Act 96-0176 placed the IPA in “a purely advisory rule with 

regard to plans of operation and governance [with] no direct authority over utilities or 

[alternative retail electric suppliers] ARES.”  IPA Response to MMC Motion at II.B.2 (Jan. 

4, 2013).  MMC’s strained interpretation of that enactment would “create a regulatory void 

that would allow utilities and ARES to escape otherwise authorized regulation simply 

because the regulation could impact municipal aggregation.”  Id. at II.B.3.  Since the 

General Assembly did not remove the pre-existing regulatory authority of the Commission 

over municipal aggregation, provision of electricity supply by ARES and public utilities, the 

Commission’s authority over such issues remains intact.   

The Commission may establish rules and regulations “concerning any matters 

covered by the provision of [the PUA], or by any other Acts relating to public utilities.”  220 

ILCS 5/10-101.  This means, as Staff has said, the Commission has the authority to 

promulgate substantive rules that relate to public utilities, who are required participants in 

any municipal aggregation program.  See Staff Reply Comments at 12.  MMC’s assertion 

that this provision provides the Commission only with authority to “adopt procedural rules 

for matters before the Commission” is incorrect as a matter of law.  In Ameren Illinois 

Corporation v. Illinois Commerce Commission, the appellate court held that Section 10-101 

did not apply to that case since the underlying proceeding in front of the Commission was 

not “intended to lead to the establishment of policies, practices, rules or programs 

applicable to more than one utility.”  2012 Il App. 100962 at ¶¶ 81-84 (4th Dist. Jan. 10, 
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2012) (citing 220 ILCS 5/10-101).  Although the court held that Section 10-101 did not apply 

to that particular case, it did so because the Commission “did not amend its practice or 

policy on its own volition,” implying that a change in policy (such as a rulemaking) could, in 

fact, trigger the provision’s applicability.  Id. at ¶ 84.  Therefore, Section 10-101 continues 

to provide the ICC with the authority to promulgate substantive – as well as procedural – 

rules regarding any provision of law that relates to public utilities. 

The Commission’s authority over the provision of electricity as a commodity also 

continues unrestricted.  The PUA provides the Commission with rulemaking authority 

regarding “the performance of any service or the furnishing of any commodity of the 

character furnished or supplied by any public utility.”  220 ILCS 5/8-501.  By definition, 

municipal aggregation addresses how a service or commodity provided by public utilities 

that provide electric supply services is provided.  See Staff Reply Comments at 6.  MMC 

claims that the alleged removal of Commission authority over municipal aggregation 

through the passage of Public Act 96-0176 removes any Commission rulemaking authority 

over electric supply aggregation.  Memo at 7.  However, even after the adoption of Public 

Act 96-0176, public electric utilities continue to be obligated to procure and provide electric 

supply services to customers who do not choose an ARES under the PUA.  See 220 ILCS 

5/16-111.5(a).  Thus, municipally aggregated electric supply has the character of a 

commodity supplied by public utilities – namely the supply of electricity.  Therefore, Section 

8-501 of the PUA provides the Commission with rulemaking authority over municipal 

aggregation’s performance. 

III. Staff’s Proposed Rule does not Exceed the Commission’s Jurisdiction 
Because It Does Not Exercise Authority Over Municipalities or County 
Aggregators 

 
 MMC appears to argue that because the Commission “has no jurisdiction over 

municipal and county aggregators,” Staff’s Proposed Rule exceeds the ICC’s authority.  
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Memo at 4.  This understanding exposes MMC’s fundamental misconception regarding 

Staff’s Proposed Rule, since the rule itself does not obligate “municipal and county 

aggregators” to do anything.  In order to promulgate the Proposed Rule, the Commission 

need not and does not exert authority over entities that are not electric utilities or ARES in 

this proceeding.  See Staff Reply Comments at 9.  Specifically, Staff’s Proposed Rule does 

not obligate municipalities, counties, or townships involved in municipal aggregation.  Id. 

at 12.  While an examination of the text of the Proposed Rule reveals obligations for ARES 

and electric utilities, it reveals no similar obligations, or any obligations, for governmental 

authorities involved in municipal aggregation programs.  See Staff Reply Comments at 

Attachment B.  Obligations are placed on the public utility and the winning ARES with 

respect to customer communications, management of customer lists, and sharing of data.  

Id.  

Under the comprehensive scheme set out in the Public Utilities Act, the Commission 

is to be an active participant.  People ex rel. Hartigan v. Ill. Commerce Comm'n, 117 Ill.2d 

120, 135-136, (1987).  As a result, the Commission is free to raise issues in proceedings on 

its own, and need not wait for other parties to bring issues to its attention.  See, e.g., City of 

Champaign v. Ill. Commerce Comm’n, 41 Ill. App. 3d 457, 461 (1986).  Staff’s Proposed Rule 

follows this tradition of Commission investigation and oversight by touching on issues that 

are necessarily raised when customers change their electricity supplier.  Therefore, the 

Proposed Rule does not exceed the Commission’s jurisdiction over ARES and electric 

utilities and MMC’s Motion should be denied. 

Conclusion 

 The Commission should deny the Motion to Dismiss based on the scope of 

Commission authority in this area, and continue with the rulemaking procedure. 
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