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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

Illinois Commerce Commission,  ) 

On Its Own Motion    ) 

      ) 

Development and Adoption of Rules  )  ICC Docket No. 12-0456 

Concerning Municipal Aggregation  ) 

 

 

 

CNT ENERGY’S RESPONSE TO MOTION TO DISMISS 

 

CNT Energy respectfully submits this response to the Motion to Dismiss (“Motion”) filed by the 

Metropolitan Mayors Caucus (“the Caucus”) on December 12, 2012, in accordance with the 

Administrative Law Judge’s December 14, 2012 Ruling.  CNT Energy respectfully requests that 

the Caucus’ Motion be denied, for the reasons discussed below. 

 

I. BACKGROUND 

This proceeding seeks to develop rules and create statewide standards applicable to the 

municipal electric aggregation program.  (ICC Initiating Order, Docket 12-0456 at 1).  On 

November 1, 2012, and after several months of consultations with stakeholders, Staff filed its 

draft rule.  On November 28, 2012, the Caucus filed its Initial Comments, questioning the 

Commission’s authority to promulgate rules related to municipal aggregation, and arguing that 

this authority was removed from the Commission by Public Act 96-1067, which repealed Public 

Utilities Act (PUA) Section 17-800 and added Section 1-92 to the Illinois Power Agency Act 

(IPA Act).  (Caucus’ Initial Comments at 2-3).  In response, Staff’s December 12, 2012 Reply 

Comments “summarize the fundamental concepts of its position on Commission authority.”  

(Staff Reply Comments at 2).  On the same day, the Caucus filed its Motion to Dismiss, again 
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arguing that PA 96-1067’s provisions “completely removed the Commission’s supervision and 

regulatory powers over these aspects of the electric aggregation process.”  (Memorandum in 

Support of Motion to Dismiss at 3).  On January 4, 2013, the Illinois Power Agency (IPA) filed 

its Response to the Caucus’ Motion. 

 

II. ARGUMENT 

 

Staff’s Reply Comments rightly argue that “the Commission has both explicit and implicit 

rulemaking authority over aggregation of competitive loads under the PUA, including municipal 

aggregation.”  (Staff Reply Comments at 5).  In particular, Staff notes that the PUA explicitly 

grants the Commission authority to regulate certain activities of the utilities and alternative retail 

electric suppliers at 220 ILCS 5/16-104(b), and that this authority is in no way removed by PA 

96-1067.  (Staff Reply Comments at 5, 8-9).  Instead, PA 96-0167 moves provisions concerning 

government entities’ activities related to electric aggregation to the IPA Act.  (Staff Reply 

Comments at 9).   

 

Staff’s Reply Comments also note that the Commission’s authority is implicitly supported by 

numerous sections of the PUA.  (Staff Reply Comments at 5-8).  These sections grant 

rulemaking authority over:  

 “the performance of any service or the furnishing of any commodity of the character 

furnished or supplied by any public utility.” 220 ILCS 5/8-501. 

 “in connection with plans developed by the Office of Retail Market Development.” See 

220 ILCS 5/20-110. 
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  “to establish retail choice and referral programs to be administered by an electric utility 

or the State,” with the additional proviso that “[n]othing in this Section shall prevent the 

[ORMD] or the Commission from considering [rulemaking for] retail choice . . . 

programs in addition to the programs outlined in this Section.” 220 ILCS 5/20-130. (Staff 

Reply Comments at 5-8). 

CNT Energy agrees with Staff’s analysis, showing that each of these sections confers the 

Commission with regulatory authority over utilities and ARES in the context of municipal 

aggregation programs. 

 

CNT Energy also agrees with the IPA’s contention that the Caucus’ Motion must be rejected 

because it would leave an unbridgeable void, allowing utilities and ARES to go largely 

unregulated just because they are participating in a municipal aggregation program.  (See IPA 

Response at 8-9).   

 

III. CONCLUSION 

CNT Energy agrees with Staff’s analysis, and supports the arguments made by the IPA in its 

Response to the Motion to Dismiss.  CNT Energy respectfully recommends that the Commission 

deny the Caucus’ Motion to Dismiss for these reasons.   

 

Dated:  January 9, 2013 

      Respectfully Submitted, 

 

      CNT ENERGY 
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______________________________ 

Anne McKibbin 

Policy Director 

CNT Energy 

1741 N. Western Ave. 

Chicago, IL  60647 

T:  773-269-2225 

F:  773-486-3455 

amckibbin@cntenergy.org 
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