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Securus Technologies, Inc. ("Securus"), pursuant to Section 200.520 of the Illinois 

Commerce Commission's ("ICC") Rules of Practice, hereby petitions the ICC for interlocutory 

review and reversal of the Administrative Law Judge's ("All") December 18, 2012 ruling 

("BOE Order") granting "Staff Motion to Strike Portions of the Securus BOE ("Motion to 

Strike"). 

Preliminary Statement 

l. In its Verified Brief on Exceptions ("BOE") to the All's Proposed Order dated 

October 23, 2012 ("PO"), Securus included facts that contradicted and demonstrated the 

inaccuracy of conclusions made by Staff, and adopted by the All in the PO, regarding the costs 

of inmate-only telephone services. Rather then file a reply to Securus' BOE, Staff filed a motion 

(which Consolidated joined) seeking to strike those portions of Securus' brief that responded to 

and contradicted the PO's and Staff's unsubstantiated and erroneous factual conclusions. 

2. Securus brings this petition for interlocutory review because the All improperly 

granted the motion and therefore denied Securus the opportunity to make a record and respond to 

unsubstantiated and erroneous factual conclusions asserted by Staff and adopted by the All. 

Staff and Petitioner, Consolidated Communications Enterprise Services, Inc. d/b/a Consolidated 

Communications Public Services ("Consolidated"), are rushing this proceeding to resolution -



and improperly attempting to change over 30 years worth of ICC decisions regarding regulation 

of inmate only telephone services through a declaratory proceeding - with as little analysis as 

possible and absolutely no discovery or hearings. In this rush to a ruling, Securus has been 

wrongfully prevented from making a full and accurate record in violation of basic due process 

principles. 

3. As set forth in more detail below, the AU's BOE Order granting the Motion to 

Strike was contrary to law, equity and fundamental fairness and should be reversed because: (I) 

it once again prevents Securus from making a full and accurate record by striking Securus' 

response to the erroneous factual conclusions that Staff injected into this proceeding and which 

have been adopted by the AU; (2) it strikes facts that are already in the record and/or subject to 

administrative notice; and (3) it is contrary to ICC rules and policy. As such, Securus requests 

that the ICC reverse the AU's December 18, 2012 ruling granting the Motion to Strike and 

permit the Staff and Consolidated to file replies addressing the facts set forth in Securus' BOE. 

Procedural History 

4. On July 3, 2012, Consolidated filed a Petition seeking a legal interpretation of the 

Public Utilities Act and the regulations promulgated thereunder that would effectively reverse 

orders issued by the ICC spanning nearly thirty years finding inmate-only telephone service to be 

exempt from regulation. After Securus learned Consolidated had filed its Petition, it attended a 

July 31, 2012 prehearing conference. At the prehearing conference, Securus notified the ALJ 

that it desired to intervene and respond to the arguments contained in Consolidated's Petition. 

5. At the prehearing conference, Securus was asked whether it intended to intervene. 

Securus was not asked whether it anticipated wanting discovery, pre-filed testimony or a 

hearing and never agreed to anything in this regard. After the pre hearing conference, Securus 
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did file a response to Consolidated's Petition and a Petition for Leave to Intervene, which the 

ALl granted. 

6. After Securus responded to Consolidated's Petition, Staff filed a response to 

Consolidated's Petition which made numerous unsupported and unsupportable factual 

conclusions regarding the cost of inmate telephone services and arguments about the policy for 

added regulation. Although nearly thirty years of ICC orders have held that inmate-only 

telephone services were not subject to ICC regulation, Staff argued that inmate-only telephone 

service should now be regulated by the ICC to prevent "irrational" and "exorbitant" rates. Staff 

never provided any factual basis for its new position. Instead, Staff made the following 

unsupported factual assertions and speculations: 

• a "winning bidder will charge exorbitant rates to ensure that its winning bid is 
financially beneficial"; 

• recipients of inmate telephone calls that pay the charges for those calls will be 
charged "uneconomical and irrationally inflated prices"; and 

• regulation of this market is needed to provide "just, reasonable, and affordable 
rates" for such services. 

7. Staffs position reflected a fundamental change from the ICC's position on the 

subject for nearly 30 years. See, e.g., Illinois Bell Telephone Company, ICC Docket No. 84-

0442; Tele-Matic Corporation Application for Authorization to provide Services on an 

Interexchange Basis, ICC Docket No. 94-0093; Inmate Communications Corporation, ICC 

Docket No. 96-0131; Infinity Networks, Inc., ICC Docket No. 05-0429. Indeed, in Inmate 

Communications Corporation, the ICC explicitly stated that "the Commission considers operator 

services associated with the provision of non-public telephones in correctional institutions to be 

exempt from the operator service requirements of 83 Ill. Adm. Code 770." (Emphasis added). 
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8. Eleven days after the ALJ granted Securus' petition to intervene, Securus issued 

requests to the ICC pursuant to the Freedom of Information Act, 5 ILCS 14011 et seq ("ForA") 

seeking documents related to matters raised in Staffs response to the Petition. (See Exhibit I, 

9/25/12 public records requests.) In a letter dated October 10,2012, the ICC informed Securus 

that it would not provide Securus with any documents pursuant to its FOIA requests. (See 

Exhibit 2, ICC's 10/10112 letter.) 

9. Twelve days later, on October 22, 2012, Securus served data requests on Staff 

pursuant to Sections 200.335 and 200.360 of the ICC's Rules of Practice, 83 Ill. Admin. Code 

200.335 & 200.360. The data requests sought documents relating to matters raised in Staffs 

response to the Petition. Staff has never disputed the relevance or materiality of Securus' data 

requests, nor has it filed a motion to quash or for protective order. 

10. On October 23, 2012, the ALJ issued a PO which essentially adopted Staffs 

position. There are numerous legal issues with the PO, such as: 

• it is contrary to decades of ICC rulings; 

• it is inconsistent with the Public Utilities Act and the ICC's related regulations; 

• it would negate an express statutory exemption for corrections facilities as well as 
impose unworkable obligations on inmate-only telephone service and thereby 
threaten public safety; 

• it would improperly create a change in policy that must be made through the 
rulemaking procedures of the Illinois Administrative Procedure Act and not 
through a declaratory proceeding; and 

• it adopts Staffs factual conclusions regarding the cost of inmate telephone 
services and policies underlying added regulation which are unsupported and 
erroneous. 

II. In order to provide a full record to the ICC and demonstrate the inaccuracy of 

Staffs conclusions regarding the cost to consumers of inmate-only telephone services under 

Illinois' bidding process, Securus filed a Motion requesting that the ALJ defer briefing on the PO 
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until after Staff responded to Securus' data requests (the "Discovery Motion"). The ALl denied 

the Discovery Motion and refused to defer briefing on the PO. 

12. On November 16, 2012, Securus filed its BOE without the benefit of Staff's 

responses to data requests. (See Exhibit 3, BOE.) In its BOE, Securus demonstrated the 

inaccuracy of Staff's conclusions regarding the costs to consumers of inmate-only telephone 

services under Illinois' bidding process. 

13. Rather than file a reply to the BOE (in accordance with the ALl's November 13, 

2012 ruling), Staff filed a Motion (which Consolidated joined), which requested the ALl strike 

those portions of the BOE that responded to the unsubstantiated and erroneous factual 

conclusions regarding the cost of inmate telephone services that Staff injected into the 

proceedings and which the ALl adopted in the PO. 

14. The ALl granted the Motion to Strike. (See Exhibit 4, BOE Order.) As explained 

below, the ALl's ruling was in error and should be reversed. 

Argument 

A. The ALJ Prevented Securus from Making a Full and Accurate Record by Striking 
Securus' Response to Staff's Erroneous Factual Conclusions that Staff Injected into 
this Proceeding and which Have Been Adopted in the PO. 

15. The ALl found that Securus had failed to act in a "timely manner" with respect to 

the unsubstantiated and erroneous factual conclusions regarding the cost of inmate telephone 

services that Staff injected into the proceedings and which the ALl adopted in the PO, and thus 

"waived any opportunity to provide additional records to the record." (Exhibit 4 at \.) This is 

false. 

16. At the Prehearing Conference, Securus was only asked about whether it intended 

to intervene; it was not asked about discovery, pre-filed testimony or a hearing. (See Exhibit 5, 
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Prehearing transcript, at 9 (indicating those in attendance held an off-the-record discussion 

regarding timing and filing of the response).) Securus did not agreed to waive discovery or 

otherwise create a full record by submitting evidence to the ALJ, nor did it stipulate to waive its 

right to a hearing. 

17. After Staff submitted its response to the ALJ that included erroneous factual 

conclusions, Securus promptly took numerous steps in an attempt to obtain information and 

provide a full record on Staff s unsupported assertions. For instance, a few weeks after Staff 

filed its response, and eleven days after it was permitted to intervene in this proceeding, Securus 

issued FOIA requests to the ICC, which were denied. It then issued discovery requests to Staff 

before the ALJ issued the PO. Three days after the ALJ issued the PO (and made clear she was 

adopting Staffs erroneous conclusions), Securus moved the ALJ to defer briefing on exceptions 

to the PO until after Staff responded to its discovery responses. Because the ALJ refused to 

defer briefing on exceptions, Securus was forced to file its BOE and respond to Staffs erroneous 

factual allegations and policy arguments without the benefit of Staffs responses to data requests, 

or any discovery whatsoever. I 

18. In the BOE Order, the ALJ does not dispute that the stricken portions ofSecurus' 

BOE are relevant and material to this proceeding. Nor could she. That is because Securus was 

specifically responding to Staffs factual conclusions regarding the cost of inmate telephone 

Consolidated, on the other hand, has been given the benefit of ex parte communications 
with Staff regarding the issues in this proceeding. Indeed, in bid protests and in filings made in 
court, Consolidated attached a portion of an email chain involving Staff member Kathy Stewart 
on this issue. Ms. Stewart subsequently verified Staffs Response to the Petition and presumably 
the communications she had with Consolidated several months before it filed its Petition formed 
(or at least informed) her view on this issue. Tellingly, the CPO's decision denying 
Consolidated's bid protest (which Consolidated attached to its Petition) stated: "[t]he question 
presented to Ms. Stewart which led to her response is not included in [Consolidated's] materials. 
Nor is there an explanation for why Ms. Stewart, an Engineering Analyst IV, was asked to give a 
legal opinion on the applicability of the Commission's rules." 

6 



services and the policy underlying added regulation. In its BOE, Securus explained that: (i) 

Staff's conclusion ignored the expensive and technologically sophisticated nature of inmate 

telephone systems, which was made clear in the moc's Invitation for Bid ("IFB"); and (ii) 

Staff's conclusion ignored the fact that the most recent bidding for the IFB actually reduced the 

cost of inmate calls in Illinois. (See Ex. 3 at 14-21.) 

19. Securus did not fail to act in a "timely manner" in any respect. Nor did Securus 

"waive" its right to create a record containing evidence relevant and material to this proceeding. 

Instead, the ALI has wrongfully prevented Securus from creating a record containing evidence 

that shows that Consolidated and Staff's requested change in ICC policy is based on a public 

policy rationale that is factually unsubstantiated and demonstrably false. This is a denial of 

fundamental due process rights, and is contrary to law, equity and fundamental fairness. See 

Niles Twp. High Sch. Dist. 219 v. Ill. Educ. Labor Relations Bd., 369 Ill. App. 3d 128, 136-37 

(1st Dist. 2006) (ALI and board denied party's procedural due process rights where ALI did not 

give party an opportunity to be heard and make arguments on certain issues before issuing order 

and board refused to consider facts party submitted showing ALI's order was erroneous). As 

such, the ALI's BOE Order, granting the Motion to Strike, should be reversed. 

B. The ALJ Erred by Striking Facts that are in the Record and/or SUbject to 
Administrative Notice. 

20. The ALI struck those portions of Securus' BOE which enumerated various 100C 

technical requirements for inmate telephone service and equipment set forth in the State's 

Invitation for Bid ("IFB") because she concluded the IFB was not in the record. (Ex. 4 at 2.) 

This is incorrect. 

21. As an initial matter, Consolidated itself placed its contract with moc - which 

includes the moc's prior IFB and the same moc technical requirements - in the record. (See 
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Consolidated's Resp. to Securus' Mot. to Set Discovery Schedule Ex. 4 §§ 4.1 & 4.2.). This fact 

in itself, which the ALJ does not address, demonstrates the ALJ's granting of the Motion to 

Strike was erroneous. 

22. In any event, in its Petition, Consolidated summarized the various provisions of 

the IFB, including the types of telephone services solicited by the State, various types of 

information bidders were required to submit, and provisions enumerating the manner in which 

commissions were to be calculated and paid to the State. (Petition ~~ 4, 14 & n.7.). 

Consolidated also described its own bid, bid protest and attached to its Petition the CPO's 

decision on its bid protest which further described the IFB and bidding process. (ld.) 

Consolidated also states that it will provide the ICC with any information it requests. (ld. ~ 15.) 

The ALJ cannot permit Consolidated and Staff to rely upon the IFB (and the bidding process) 

and then strike Securus' references to the very same IFB and bidding process when it does not 

support the PO. See, e.g., Kirchner v. Greene, 294 Ill. App. 3d 672, 677 (I st Dist. 1998) 

(permitting defendants to argue matters based on documents discussed in plaintiffs' complaint in 

motion to dismiss on the pleadings). The IFB has been incorporated into the record. As such, 

the ALJ erred by striking portions of Securus' BOE. 

23. Further, the ALJ may take administrative notice of, among other things, rules, 

regulations and policies of governmental bodies; annual reports, tariffs, classifications and 

schedules filed with the ICC; technical facts within the specialized knowledge of the ICC; and all 

other matters which Illinois courts may take judicial notice, including matters of public record. 

83 Ill. Admin. Code § 200.640(a)(7); Village of Riverwoods v. BG Ltd. P'ship, 276 Ill. App. 3d 

720, 724 (I st Dist. 1995) (courts can take judicial notice of matters of public record); May Dept. 
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Stores Co. v. Teamsters Union Local No. 743,64 Ill. 2d 153, 159 (1976) (courts can take judicial 

notice of public documents included in the records of other courts and administrative tribunals). 

24. There can be no dispute that the facts contained in Securus' BOE are also derived 

from sources that are subject to administrative notice. Indeed, the IFB by law must be publicly 

released and along with other documentation regarding the moc bidding process is publically 

available. Moreover, other portions of the BOE struck by the AU relied on publicly available 

records from moc and other governmental agencies; rate information publicly available at 

Consolidated's website; Securus' response to the IFB, which Consolidated also incorporated as 

an exhibit to its complaint in the Springfield litigation; ICC orders setting the maximum rates 

applicable to operator service providers effective January 1,2012; and publicly available tariffs. 

25. Critically, Staff does not dispute that the facts Securus included in its BOE are 

properly the subject of administrative notice. Nonetheless, the AU sua sponte refused to take 

administrative notice (relying on a provision of the Administrative Procedures Act) because 

"Securus did not request administrative notice of the information or documents that it now 

argues are subject to administrative notice." (Ex. 4 at 2.) As an initial matter, this provision 

deals with hearings, which has not (and apparently will not, despite Securus' requests) take place 

here. Moreover, this provision permits submission during the hearing so long as the other side 

has an opportunity to respond. Here, while there has been no hearing, the other parties had the 

opportunity to respond in their replies to Securus' BOE. In any event, much of the material 

enumerates various moc technical requirements that are set forth in the moc's IFB and in 

Consolidated's contract with moc, both of which had been repeatedly discussed and described 

by the parties and attached to various filings. This is yet another reason why the AU's BOE 

Order is erroneous. 
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C. The ALJ's Ruling is Contrary to ICC Rules and Policy. 

26. Finally, the result of the ALJ's ruling is contrary to ICC Rules and the stated 

policy of the Commission set forth in Section 200.340 of the ICC's Rules of Practice, which 

explains that "[ilt is the policy of the Commission to obtain full disclosure of all relevant and 

material facts to a proceeding." Despite this policy, the ALJ has already denied Securus the 

opportunity to conduct discovery, and is now preventing Securus from offering indisputably 

relevant and material facts as evidence in these proceedings. 

27. The ALJ's BOE Order violates Securus' right to a hearing in this proceeding. See 

83 Ill. Admin. Code § 200.525. Under Section 525 of the ICC's Rules of Practice, that right to a 

hearing can only be waived by stipulation and any such stipulation is subject to approval by all 

parties. Securus has never stipulated to waive its right to a hearing in the proceeding. Despite 

this fact, the ALJ has never set this matter for hearing and now has deprived Securus even of the 

opportunity to present evidence is would have submitted at a hearing in its BOE. 

28. The ALJ's constant refrain that Securus is "too late" is incorrect. The ALJ 

should have set this matter for hearing in the absence of stipulation approved by all parties for a 

hearing on the papers. 83 Ill. Admin. Code § 200.525. Furthermore, the Rules explicitly provide 

a means for parties to submit additional evidence after a hearing (which, of course, never took 

place here) and even after a proceeding is marked heard and taken (which, again, has not 

occurred) but before issuance of a final order by the Commission. 83 Ill. Admin. Code §§ 

200.500,200.870,200.875. 

29. Securus never agreed to waive its rights to a hearing or waive its right to submit 

evidence. Securus is simply attempting to ensure there is "full disclosure of all relevant and 

material facts". At a minimum, Securus must be permitted to respond to these unsupported and 
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erroneous factual assertions so there can be a full disclosure of all relevant and material facts. 

See 83 Ill. Admin. Code §§ 200.340, 200.500. The ALl's failure to allow Securus to respond is 

contrary to law, equity and fundamental fairness. 

30. Under these circumstances, the ICC should vacate the ALl's ruling and allow a 

full and complete record to be developed for the ICC's consideration in this proceeding. 

WHEREFORE, Securus requests that the Commissioners review the ALl's December 18, 

2012 ruling granting "Staff Motion to Strike Portions of the Securus BOE" and reverse her 

ruling. 

Dated: January 8, 2013 

By: 

Respectfully submitted, 

SECURUS TECHNOLOGIES, INC., Intervenor 

Mi ael J. Hayes (michael.hayes@klgates.com) 
Dawn L. Johnson (dawn.johnson@klgates.com) 
K&L GATES LLP 
70 W. Madison Street, Ste. 3100 
Chicago, Illinois 60602 
Telephone: 312.372.1121 
Facsimile: 312.827.8000 

John E. Stevens (jstevens@freebornpeters.com) 
FREEBORN & PETERS LLP 
217 East Monroe Street 
Suite 202 
Springfield, IL 62701 
Telephone: 217.535.1060 
Facsimile: 217.535.1069 

SUBSCRIBED and SWORN to me this~:_)h day of January, 2013 

Notary Public 
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VERIFICATION 

I, John E. Stevens, first being duly sworn upon oath depose that I have read the above and 
foregoing Petition for Interlocutory Review by me subscribed and know the contents thereof; and 
that the facts set forth in said Petition are true and correct to the best of my knowledge, 
information and belief, except as to those matters stated on information and belief, and as to 
those, I believe same to be true. 

E. Stevens, Attorney for 
Securus Technologies, Inc. 

SUBSCRIBED and SWORN to me this 'l? th day of January, 2013 

I~A Ct.. ~ 
Notary PubliJ 

OFFICIAL SEAL 
KIMBERLY A SCHROEDER 

Notary PubliC - State of illinois 
My Commission Expires Oct 4. 2015 



CERTIFICATE OF SERVICE 

The undersigned, an attorney, hereby certifies that she caused a true and correct copy of 
the foregoing Securus Techuologies, Inc.'s Verified Petition for Interlocutory Review and 
Offer of Proof to be served upon: 

Janis Von Qualen, Administrative Law Judge 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, lL 6270 I 
jvonqual@icc.illinois.gov 

Steven 1. Childers, Chief Financial Officer 
Consolidated Communications Enterprise Services, Inc. 
121 S. 17th St. 
Mattoon, lL 61938 
stevechilders@consolidated.com 

Michael J. Lannon 
Angelique Palmer 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle, Suite C-800 
Chicago, lL 6060 I 
mlannon@icc.illinois.gov 
apalmer@icc.illinois.gov 

Owen E. MacBride, Atty. for Applicant 
Schiff Hardin LLP 
6600 Sears Tower 
Chicago, lL 60606 
omacbride@schifthardin.com 

James Zolnierek, Case Manager 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, lL 6270 I 
jzolnier@icc.illinois.gov 

bye-mail and first-class mail, this 8th day of January, 2013. 
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STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

Consolidated Communications Enterprise 
Services, Inc. d/b/a Consolidated 
Communications Public Services 

) 
) 
) 
) 

Notice of Filings Securus Technologies, Inc.'s ) 
Verified Petition for Interlocutory Review. ) 

Docket 12-0413 

) 
) 

NOTICE OF FILING 

PLEASE TAKE NOTICE that on this date, January 8, 2013, we have submitted for 
filing Securus Technologies, Inc.'s Verified Petition for Interlocutory Review in the above
captioned docket on behalf of Securus Technologies, Inc. to the Chief Clerk of the Illinois 
Commerce Commission, 527 East Capitol Avenue, Springfield, Illinois, 62701. 

Dated: January 8, 2013 

By: 

Respectfully submitted, 

SECURUS TECHNOLOGIES, INC., Intervenor 

chael J. Hayes (michael.hayes@klgates.com) 
awn L. Johnson (dawn.johnson@klgates.com) 

Abram I. Moore (abram.moore@klgates.com) 
K&L GATES LLP 

70 W. Madison Street, Ste. 3 I 00 
Chicago, Illinois 60602 
Telephone: 312.372.1 121 
Facsimile: 312.827.8000 

John E. Stevens Gstevens@freebompeters.com) 
FREEBORN & PETERS LLP 
2 I 7 East Monroe Street 
Suite 202 
Springfield,IL 62701 
Telephone: 217.535.1060 
Facsimile: 217.535.1069 



CERTIFICATE OF SERVICE 

The undersigned, an attorney, hereby certifies that she caused a true and correct copy of 
the foregoing Notice of Filing to be served upon: 

Janis Von Qualen, Administrative Law Judge 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL 62701 
jvonqual@icc.illinois.gov 

Steven L. Childers, Chief Financial Officer 
Consolidated Communications Enterprise Services, Inc. 
121 S. 17th St. 
Mattoon, IL 61938 
stevechilders@consolidated.com 

Michael J. Lannon 
Angelique Palmer 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle, Suite C-800 
Chicago, IL 60601 
mlannon@icc.illinois.gov 
apalmer@icc.illinois.gov 

Owen E. MacBride, Atty. for Applicant 
Schiff Hardin LLP 
6600 Sears Tower 
Chicago, IL 60606 
omacbride@schiffhardin.com 

James Zolnierek, Case Manager 
Illinois Commerce Commission 
527 E. Capitol Ave. 
Springfield, IL 62701 
jzolnier@icc.illinois.gov 

bye-mail and first-class mail, this 8th day ofJanuary, 2013. 


