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STATE OF ILLINOIS 
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COMMONWEALTH EDISON COMPANY 

 

Petition for approval of tariffs implementing 

ComEd’s proposed peak time rebate program 

: 

: 

: 

: 

Docket No. 12-0484 

REPLY BRIEF OF COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”), hereby submits this Reply Brief in 

accordance with the Illinois Commerce Commission’s (the “Commission” or “ICC”) Rules of 

Practice and the Administrative Law Judge’s scheduling order. 

I. INTRODUCTION 

ComEd seeks approval of the statutorily required filing of a proposed tariff to implement 

an opt-in market-based peak time rebate (“PTR”) program for all residential retail customers 

with smart meters.  The initial briefs of the Staff of the Commission (“Staff”), the Citizens 

Utility Board and the City of Chicago (collectively, “CUB/City”), the Illinois Competitive 

Energy Association (“ICEA”), and Comverge, Inc. (“Comverge”) confirm that much has been 

resolved and only limited issues remain.  ComEd continues to maintain that its proposals on the 

remaining contested issues are reasonable, consistent with applicable law, and superior to the 

alternatives offered for the reasons explained in its Initial Brief.  Nevertheless, ComEd 

appreciates these parties’ analyses and the consideration given to these issues as we work to 

develop Illinois’ first residential PTR program that is consistent with Section 16.108.6(g) of the 

Public Utilities Act (“PUA” or “Act”). 220 ILCS 5/16-108.6(g). 
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II. CONTESTED ISSUES REGARDING RIDER PTR 

A. Limitation on Number of Curtailment Periods 

ComEd plans to call a sufficient number of Curtailment Periods to closely align the total 

amount of PTR credits and PJM revenues under the PTR program.
1
  Staff recommends limiting 

the number of Curtailment Periods called during a year to three so that ComEd would be 

precluded from calling “test” or “other PTR events” once three events have been called in a 

year.
2
  Staff supports this proposal by claiming that ComEd will call events throughout a year 

“just to use up the available funds for rebates.”
3
  CUB/City does not support Staff’s proposal.  

Rather, it is CUB/City’s position that customers should be provided with more opportunities to 

participate in Curtailment Periods in order to prepare for years when PJM may call more 

emergency events, and with more opportunities to participate and save money under a robust 

program.
4
  ComEd explained in its Initial Brief why Staff’s proposal is premature, how it is 

inconsistent with other programs across the country, and that it should not be adopted at this 

time.
5
 

A cap of three Curtailment Periods per year will hinder the ability of the program to 

engage customers and maximize customer participation in the PTR program.
6
  While ComEd 

anticipates the need to call a minimum number of Curtailment Periods, it also recognizes the 

need for flexibility to call events in order to train customers to appropriately respond to such 

events.  Staff argues that ComEd should not be allowed “to condition its customers like Pavlov 

                                                 
1
 ComEd Initial Brief (“Init. Br.”) at 10-12. 

2
 Staff Init. Br. at 4-5. 

3
 Id. at 5. 

4
 CUB/City Init. Br. at 8-10. 

5
 ComEd Init. Br. at 17-19. 

6
 ComEd Init. Br. at 18. 
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did his dog.”
7
  However, Staff provides no reasoning as to why ComEd should not assist its 

customers in learning how to respond to Curtailment Periods, which will ultimately generate 

benefits for both participating and non-participating customers.  Staff also argues that this 

proposed cap is appropriate in light of the proposed tariff’s language, which states: “the 

Company must make all reasonable efforts to designate a number of curtailment periods in any 

given year that serves to minimize the absolute value of such accruals from such year to 

subsequent years.”
8
  However, Staff disregards the language requiring ComEd to “make all 

reasonable efforts” to align revenues and rebates through the number of Curtailment Periods 

designated.
9
  Contrary to Staff’s argument, this language ensures that ComEd will have some 

reason beyond the mere balancing of rebates and revenues to designate a Curtailment Period.  

For instance, ComEd plans to call other events when it anticipates PJM events might occur due 

to indicators such as high heat, high day-ahead/real time load forecasts, and unplanned 

generation/transmission outages.
10

 

Staff also points out that its proposal accommodates any number of emergency events,
11

 

but its proposal has no sensitivity to the number of hours contained in its 3 events.  If three one- 

or two-hour emergency events were called by PJM, ComEd could not call any other events under 

Staff’s proposal even though a total of three to six hours would provide neither adequate training 

opportunities nor appropriate revenue/rebate alignment.
12

 

                                                 
7
 Staff Init. Br. at 5. 

8
 Id. 

9
 ComEd Ex. 3.1, 2

nd
 Revised Sheet No. 353 (emphasis added). 

10
 Eber Dir., ComEd Ex. 2.0, 7:152-7. 

11
 Staff Init. Br. at 5 

12
 For example, as explained in ComEd’s Initial Brief, a resource clearing price (“RCP”) of $49.31 per 

MW-Day would be sufficient to fund a total of three (3) six-hour events at a rebate level of $1.00 per kWh ($49.31 x 

365 ÷ 1,000 = $18.00).  See ComEd Init. Br. at 6-8, fn. 15.  At a rebate level of $1.00 per kWh, three to six hours of 

emergency events would not be expected to generate more than $3.00 to $6.00 of PTR credits. 
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In further support of its event cap proposal, Staff recommends that ComEd pay customers 

any remaining funds at the end of each year “on a PTR-savings weighted average basis.”
13

  This 

proposal disregards one of the primary uses for Curtailment Periods: to provide a mechanism 

through which ComEd can align the compensation received by the Company from PJM with the 

credits due to participants in the PTR program.
14

  Staff’s suggestion fails to take into account the 

costs that would be associated with such a year-end bonus payment practice and the potential 

negative impacts on the PTR program’s ability to pass the net benefits test.
15

  The amount of 

PJM revenues will be known up to 3 years in advance and should allow ComEd to achieve a 

reasonable alignment of PJM revenues and PTR credits.
16

  The costs of distributing a small 

balance to all participants could easily outweigh the marginal benefits of passing along excess 

funds to customers.  Instead, it would be more efficient to carry the balance forward to the next 

year to fund future events and provide customers with more opportunities to participate in the 

program.
17

 

Based on the need for customer experience, the potential for calling additional events 

during the initial years of the PTR program, the potential increase in resource clearing prices 

over time, the desire to align PJM revenues with PTR credits, and the other reasons stated above 

and in ComEd’s Initial Brief, the Commission should decline at this time to adopt Staff’s 

recommendation to cap Curtailment Periods. 

                                                 
13

 Staff Init. Br. at 6-7. 

14
 ComEd Init. Br. at 9. 

15
 Id. at 19. 

16
 ComEd Init. Br. at 5-6. 

17
 ComEd Init Br. at 19. 
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B. Pre-Enrollment 

ComEd proposes an October 1 through April 30 enrollment period for service at the start 

of the PJM Planning Year beginning June 1.  In light of concerns regarding customer confusion 

and recognition of the need to maximize participation in the PTR program, ComEd also proposes 

the discretionary establishment of a pre-enrollment period between May 1 and September 30 for 

service at the start of the first subsequent PJM Planning Year beginning after September 30.  The 

proposed pre-enrollment period is subject to customer research showing that customers would 

properly comprehend a pre-enrollment process, and subsequent experience indicating the pre-

enrollment process is working and not causing confusion or customer dissatisfaction.  This 

enrollment period proposal will provide a sufficient timeframe for customer enrollment, and will 

minimize confusion by clearly establishing the dates by which customers will become eligible to 

receive rebates under the program. 

CUB/City claims that ComEd’s customer enrollment proposal is insufficient to maximize 

customer participation under the PUA, and recommends permanently establishing a pre-

enrollment process in spite of ComEd’s realistic concerns regarding the actual results of 

implementing such a process.
18

  In support of their position, CUB/City makes several claims that 

either are inconsistent with the Act or the facts in the evidentiary record. 

CUB/City asserts that ComEd’s proposal falls short of the statutory requirements to 

maximize customer participation in the PTR program, and is problematic because “customers 

may not be able to sign up for the PTR program during the time of year when ‘they are most 

likely thinking about their electric usage.’”
19

  CUB/City claims that ComEd’s proposed 

enrollment window prevents customers from enrolling in the program during “the months when 

                                                 
18

 ComEd Init. Br. at 19-20. 

19
 CUB/City Init. Br. at 4. 
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customer awareness and desire to lower electricity bills is disproportionately high.”
20

  CUB/City 

further argues that “thousands of…customers could be prevented from enrolling in PTR if they 

contact the utility in the months during which electricity usage and awareness is highest.”
21

  Not 

only does this claim make the sweeping assumption that awareness of the program will be at its 

highest during the summer months, it incorrectly states that customers would be prevented from 

enrolling in the program.  Customers will not be turned away from the PTR program; they will 

simply be directed to enroll at a later date.  Although CUB/City hinges their entire pre-

enrollment proposal on the belief that customers will be thinking about electric usage primarily 

during summer months, to the extent that enrollment during other times of the year would be 

infeasible or unrealistic, CUB/City fails to provide any evidence to this effect.  Moreover, it is 

unrealistic to claim that there is a disproportionately high concern with saving money during the 

summer months, to the exclusion of all other times of the year. 

CUB/City also claims that ComEd is acting out of concern about confusing customers 

who may curtail their usage after hearing about Curtailment Periods, but who are not actually 

registered participants in the PTR program.
22

  According to CUB/City, these concerns are 

irrelevant as ComEd is unlikely to use mainstream marketing channels that would reach non-

registered customers.
23

  This entirely misses the point — ComEd is primarily concerned with the 

confusion that would occur if customers were to enroll during the summer months of one year, 

hear about Curtailment Periods during those same summer months, curtail their activity, and 

expect to receive rebates notwithstanding having been advised of their deferred eligibility under 

                                                 
20

 Id. 

21
 Id. at 5. 

22
 Id. at 3. 

23
 Id. at 6. 
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a pre-enrollment process.  Further, as explained during cross examination, the mass media events 

that may contribute to customer confusion include news stories during peak temperature days 

that are not controlled by ComEd.
24

 

This potential confusion is why ComEd proposes to conduct customer research in order 

to evaluate the accuracy with which customers can identify the periods during which they are 

eligible to comply with called events.  Contrary to CUB/City’s claims, ComEd plans to conduct 

customer research to determine customer reactions to all aspects of the enrollment process.
25

  

While ComEd does not intend to conduct research as to whether offering an enrollment process 

for only select months of the year causes customer confusion given ComEd’s objective of 

offering enrollment throughout the year in a way that avoids causing confusion, ComEd has 

clearly indicated that it is open to stakeholder input in designing the customer research to be 

conducted.
26

  Furthermore, CUB/City argues that a pre-enrollment process should be 

implemented without the results of any customer research as there will be no customer confusion 

“if a customer [is] properly informed of when she will begin receiving rebates.”
27

  However, 

CUB/City does not provide a discussion of the proper methods to describe the rebate process or 

the ways in which this information should be disseminated to customers.  Further, ComEd’s 

actual experience with similar demand response programs indicates that customer confusion and 

dissatisfaction can occur for reasons unrelated to the enrollment message.
28

 

                                                 
24

 Tr. at 190:7-191:6 

25
 CUB/City Init. Br. at 7. 

26
 Tr. at 193:4-8, 194:9-14. 

27
 CUB/CITY Init. Br. at 6 

28
 Eber Dir., ComEd Ex. 2.0, 6:121-8, Eber Reb., ComEd Ex. 6.0, 5:101-5, 5:111-6:115; Tr. at 187:15-18; 

also see Tr. at 188:22-189:20 (Explaining that concerns not based on empirical evidence of confusion because 

existing demand response programs have been managed to avoid confusion and involve commercial and industrial 

customers rather than residential customers.). 
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CUB/City also argues that ComEd does not comply with the PUA requirement that 

ComEd offer the PTR program to all residential retail customers with smart meters, as that 

requirement includes customers “who may receive a smart meter just before, or during, the 

summer months of any particular year.”
29

  ComEd’s proposed Rider PTR clearly offers the PTR 

program to all customers with smart meters.
30

  The PUA does not prohibit enrollment windows, 

and CUB/City has not provided any support for their claim that anything short of a permanent, 

year-round enrollment period is insufficient under the statutory language.  The Commission 

should reject CUB/City’s proposal and decline to mandate a permanent pre-enrollment process 

that is based upon unsupported assumptions and the absence of any customer research that would 

serve to clarify any areas of customer confusion. 

C. Competitive Neutrality 

ICEA continues to assert that ComEd has not demonstrated that its proposed PTR 

program is competitively neutral and that Rider PTR should be rejected at this time.
31

  ICEA’s 

assertion is neither reasonable nor supported by the record.  While Staff joined in a number of 

ICEA’s concerns and requested additional information, Staff ultimately concluded, based on the 

information submitted by ComEd in testimony in response to Staff’s request, that the proposed 

PTR program is designed to provide rebates in a competitively neutral manner.
32

  As discussed 

below, for several operational areas Staff recommends that the Commission direct ComEd to 

implement the program consistent with ComEd’s stated intentions.
33

  ComEd does not oppose 

Staff’s recommendations in this regard.  CUB/City similarly concludes that ComEd’s PTR 

                                                 
29

 CUB/City Init. Br. at 4. 

30
 ComEd Init. Br. at 20. 

31
 ICEA Init. Br. at 5-12. 

32
 Staff Init. Br. at 11-16. 

33
 Id. 
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program is designed to provide rebates in a competitively neutral manner.
34

  Meanwhile, ICEA 

disregards the information ComEd provided, and which Staff relied upon to arrive at its 

conclusions.  In sum, ICEA’s statutory construction argument is contrary to the plain language of 

the statute, and its factual claims are likewise flawed.  Accordingly, ICEA’s position should be 

rejected. 

1. ComEd’s Statutory Interpretation is Proper 

ICEA erroneously argues that the competitive neutrality provision in Section 16-108.6(g) 

should not be read to apply solely to rebates.
35

  ICEA incorrectly asserts that if the General 

Assembly had intended to limit competitive neutrality to rebates the section would read as 

follows, “an opt-in market based peak time rebate program to all residential retail customers with 

smart meters that is designed to provide rebates in a competitively neutral manner.”
36

  Put 

another way, ICEA attempts to have the Commission improperly re-write the otherwise clear and 

unambiguous provisions of the law. 

Nothing in Section 16-108.6(g) supports such an interpretation.
 37

  The relevant provision 

of Section 16-108.6(g) provides that a participating utility: 

shall file a proposed tariff with the Commission that offers an opt-in market-based 

peak time rebate program to all residential retail customers with smart meters that 

is designed to provide, in a competitively neutral manner, rebates to those 

residential retail customers that curtail their use of electricity during specific 

periods that are identified as peak usage periods.
 38

 

The dependent clause “in a competitively neutral manner” clearly modifies the independent 

clause “that is designed to provide … rebates to those residential customers that curtail their use 

                                                 
34

 CUB/City Init. Br. at 10-14. 

35
 ICEA Init. Br. at 6.   

36
 Id. 

37
 ComEd Init. Br. at 23-25. 

38
 220 ILCS 5/16-108.6(g).   
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of electricity ….”  ComEd accepts the statute as written.  It is ICEA that attempts to modify the 

statute by reading “in a competitively neutral manner” as if it were placed immediately after 

“designed.”  The Commission should reject ICEA’s efforts to re-write the law. 

2. ICEA’s Operational Concerns 

ComEd’s PTR program meets the required competitive neutrality requirement in that the 

program is designed to provide rebates regardless of a customer’s supplier.  CUB/City agree with 

ComEd’s statutory interpretation and position that competitive neutrality has been established 

because ComEd will offer the same rebate amount per kWh to all customers regardless of 

supplier.
39

  Further, Rider PTR contains no terms or processes that are designed to discriminate 

against a RES’s customers.  ComEd has explained that it will treat ComEd supply customers and 

RES supply customers exactly the same and ComEd is committed to working with stakeholders 

to address concerns regarding processes that are yet to be developed.
40

 

As explained below, even if ComEd had to meet a competitive-neutrality test for the six 

operational areas ICEA identified – and it does not - ComEd has demonstrated that its proposed 

PTR program is competitively neutral with respect to those six areas. 

a. Bill Presentment  

Staff notes that ComEd clarified that: (1) it will include PTR credits in  either the 

“delivery services” or “taxes and others” section of a customer’s bill, (2) the inclusion of PTR 

credits on a bill will not impact bill presentation pursuant to Rider PORCB - Purchase of 

Receivables with Consolidated Billing (“Rider PORCB”), (3) it will create a separate line item 

for PTR credits, with the open question being whether it will create a separate line item for each 

                                                 
39

 CUB/City Init. Br. at 10-14. 

40
 ComEd Init. Br. at 25-30, 38. 
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Curtailment Period, and (4) that it has not proposed to include Load Control Devices in its PTR 

program, and has recommended a separate proceeding to work out the details of such a proposal 

if adopted by the Commission.
41

  With these clarifications, Staff did not express any continuing 

concerns in its Initial Brief with respect to bill presentment.
42

 

Notwithstanding the clarifications accepted by Staff, ICEA continues to find competitive 

neutrality issues with bill presentation where none exist.  ComEd addressed all but one of 

ICEA’s assertions in its Initial Brief and will not repeat those responses here.
43

  ICEA’s new 

concern is ComEd’s position that the purchase of receivables and consolidated billing available 

under Rider PORCB is only available for services involving the provision of power and energy.
44

  

ICEA asserts that demand response products are power and energy products.
45

  The PUA 

indicates to the contrary.  Section 16-118 of the PUA, the statutory provision that requires the 

purchase of receivables and consolidated billing implemented pursuant to Rider PORCB, only 

provides for the purchase of receivables and consolidated billing related to the provision of 

“power and energy” services.
46

  There is nothing in Section 16-118 that references demand 

response or curtailment programs in relation to consolidated billing or the purchase of 

receivables. 

The Commission has previously recognized the difference between “demand response” 

and “power and energy.”  In In Re: Commonwealth Edison Co., ICC Docket No. 10-0570, Order 

                                                 
41

 Init. Br. at 11-12.   

42
 Id. 

43
 ComEd Init. Br. at 26-27.   

44
 ICEA Init. Br. at 7-8.   

45
 Id. at 7.   

46
 220 ILCS 5/16-118. 
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at 2-3 (December 21, 2010), the Commission distinguished demand response from power and 

energy as follows: 

Subsection (c) addresses demand response, which ‘means measures that decrease 

peak electricity demand or shift demand from peak to off-peak periods.‘ 20 ILCS 

3855/1-10. Therefore, utilities must ‘implement cost-effective demand-response 

measures to reduce peak demand by 0.1% over the prior year for eligible retail 

customers.‘ 220 ILCS 5/8-103(c). ‘Eligible retail customers‘ are ‘retail customers 

that purchase power and energy from the electric utility under fixed-price bundled 

service tariffs, other than those retail customers whose service is declared or 

deemed competitive …and those other customer groups specified in this Section, 

including self-generating customers, customers with hourly pricing, or those 

customers who are otherwise ineligible for fixed-price bundled tariff service.’ 220 

ILCS 5/16-111.5. 

Similarly, in In Re: Illinois Power Agency, ICC Docket No. 10-0563, Order at 43 (December 21, 

2010), the Commission again recognized the difference between energy efficiency, demand 

response, and power and energy products: 

In contrast to the lack of clear authorization to implement the EEAR proposal, the 

PUA and IPA Act expressly authorize the procurement of demand response and 

renewable energy resources, the other resources found to be underused in Section 

1-5(7) of the IPA Act. Section 16-111.5(d)(2) of the PUA provides that the Plan 

‘shall identify the portfolio of demand-response and power and energy products 

to be procured.‘ Sections 1-20(a)(1) and 1-75(c) of the IPA Act requires that the 

Plan include renewable energy resources. In light of the attention paid to demand 

response and renewable energy, the Commission does not believe that the 

legislature would have remained silent regarding energy efficiency if it indeed 

intended for energy efficiency to be part of the Plans. 

If demand response, energy efficiency, and power and energy were all the same, the Commission 

would not have ruled as it did in ICC Docket No. 10-0563.  ICEA’s assertion that demand 

response products are the same as power and energy lacks merit and should be rejected. 

Moreover, ICEA’s argument says nothing about competitive neutrality.  The fact that 

Section 16-118 of the PUA requires electric utilities to offer the purchase of receivables and 

consolidated billing only for power and energy services – and not for demand response services 

– has nothing to do with whether Rider PTR is designed to provide rebates in a competitively 
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neutral manner.  ComEd also is committed to working with stakeholders, through workshops, to 

explore how to best accommodate market-based demand response programs that capitalize on 

AMI functionalities.
47

  Staff acknowledges in its Initial Brief that ComEd previously contacted 

Staff’s Office of Retail Market Development (“ORMD”) regarding this issue; and ComEd is in 

agreement with Staff’s recommendation to direct the ORMD to hold workshops to further 

explore this topic, the additional needs of RESs, and how best to accommodate their programs.
48

 

b. Enrollment Channels 

With respect to enrollment channels, Staff states it has no reason to doubt ComEd’s 

assertion that it will treat all customers identically, regardless of their energy supplier.
49

  

However, Staff does recommend that ComEd seek input regarding the customer service 

telephone script(s) during the workshops that are discussed in the section immediately above.
50

  

ComEd accepts Staff’s recommendation.  Meanwhile, ICEA continues to assert the same 

competitive neutrality issues with respect to enrollment channels.
51

  ComEd addressed these 

assertions in its Initial Brief and will not repeat them here.
52

 

c. Termination Of Service  

Staff asserts that ComEd makes it clear that there will be no distinction between bundled 

service customers and RES customers in the de-enrollment process.
53

  Staff is confident that any 

                                                 
47

 ComEd Init. Br. at 35-38. 

48
 Staff Init. Br. at 16-17. 

49
 Staff Init. Br. at 12-13. 

50
 Id. 

51
 See ComEd Init. Br. at 27-28. 

52
 Id. 

53
 Staff Init. Br. at 13-14. 
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future concerns regarding this issue can be addressed outside of a tariff investigation.
54

  ComEd 

accepts Staff’s recommendation that the Commission Order in this Docket simply require 

ComEd to treat all customers the same, regardless of supply choice.
55

  Meanwhile, ICEA 

continues to assert the same competitive neutrality issues regarding termination of service.
56

  

ComEd addressed these assertions in its Initial Brief and will not repeat them here.
57

 

d. Curtailment Notifications 

Staff accepts ComEd’s position that the curtailment notification process will be 

developed in a manner that, regardless of supplier, all PTR participants will have the same 

opportunity to elect to receive notifications of curtailment events via identical channels, and that 

at no time will supplier information be captured.
58

  ComEd accepts Staff’s recommendation that 

the Commission’s Order in this Docket direct ComEd to treat all customers the same with 

respect to the curtailment notification process regardless of supply choice.
59

  ICEA continues to 

assert the same competitive neutrality issues regarding curtailment notifications.
60

  ComEd 

addressed these assertions in its Initial Brief and will not repeat them here.
61

 

e. Bill Credit Tracking And Balancing 

Staff accepted ComEd’s clarification that the tracking process that has been identified is 

nothing more than the monthly tracking and comparison of two numbers, the total amount 

                                                 
54

 Id. 

55
 Id. 

56
 ComEd Init. Br. at 28. 

57
 Id. 

58
 Staff Init. Br. at 14.   

59
 Id. 

60
 ComEd Init. Br. at 29. 

61
 Id. 
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received and the total amount paid.
62

  Staff also accepts that ComEd has no intention of tracking 

RES and ComEd supply customers separately.
63

  ComEd accepts Staff’s recommendation that 

the Commission not require anything further from ComEd on this issue.
64

  Notwithstanding the 

clarifications accepted by Staff, ICEA continues to claim competitive neutrality issues where 

none exist.  ComEd addressed these assertions in its Initial Brief and will not repeat them here.
65

 

ICEA’s new concern is the erroneous claim that ComEd submitted conflicting testimony 

on this issue by claiming in direct testimony that ComEd “will” establish a tracking process 

while claiming in rebuttal testimony that ComEd “had” established the tracking process.
66

  To 

the contrary, in its direct testimony ComEd stated that it “proposes a tracking mechanism” to 

ensure the total amounts paid in credits over time are fully covered by the market for demand 

response resources and the PJM revenues are fully passed through.
67

  ComEd acknowledged in 

direct testimony that while the concept of matching PTR credits to PJM revenues is simple, the 

underlying equation will include more complex factors to achieve the most precise results (such 

as properly estimating demand response prior to an event).
68

  As Staff acknowledged and 

accepted, ComEd clarified in rebuttal testimony that “the tracking process has been developed” 

and will include the matching of PTR credits to PJM revenues.
69

  There is no inconsistency in 

ComEd’s direct and rebuttal testimony on this issue.  The tracking process has been established 

and will be implemented upon approval of ComEd’s proposed PTR program. 

                                                 
62

 Staff Init. Br. at 14-15. 

63
 Id. 

64
 Id. 

65
 ComEd Init. Br. at 29-30.   

66
 ICEA Init. Br. at 11. 

67
 Garcia Dir., ComEd Ex 1.0 Rev, 14:268-77 

68
 Id. 

69
 Garcia Rebu., ComEd Ex 5.0, 14:322-15.388 
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f. Marketing Plan 

ComEd accepted Staff’s recommendation that the Commission should require a process 

similar to the one approved for ComEd’s Residential Real-Time Pricing (“RRTP”) program 

when it granted a waiver from Part 452, Standards of Conduct and Functional Separation Rules, 

Subpart B, Integrated Distribution Company (“IDC”) Rules.
70

  Staff raised no further concerns in 

its Initial Brief.
71

  ICEA, however, continues to assert the same competitive neutrality issues 

regarding the marketing plan.
72

  ComEd addressed ICEA’s claims in its Initial Brief and will not 

repeat them here.
73

 

3. ICEA’s Third Party Vendor Concerns 

ComEd plans to rely on a third-party Information Technology (“IT”) solution to manage 

enrollment, rebate calculation, and other aspects of the program.
74

  ICEA continues to assert the 

same competitive neutrality issues regarding the third-party IT solution.
75

  ComEd addressed 

most of these assertions in its Initial Brief and will not repeat its responses here.
76

 

However, ComEd notes that ICEA now appears to misread ComEd’s testimony and not 

only the original data request response regarding the role of the vendor for the third-party IT 

solution.  ICEA appears to contemplate some administrative role for that vendor, whereas 

ComEd made clear that using a third-party IT solution simply refers to using a computer system 

developed by a third party to perform various calculation and tracking functions for the PTR 

                                                 
70

 ComEd Init. Br. at 30-1 

71
 Staff Init. Br. at 15-16. 

72
 ICEA Init. Br. at 11-12. 

73
 ComEd Init. Br. at 30-31. 

74
 ComEd Init. Br. at 31 

75
 ICEA Init. Br. at 12. 

76
 ComEd Init. Br. at 31 
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program as it grows to scale and does not involve use of the vendor as an administrator.
77

  

ComEd’s decision to purchase software rather than design that software at this time for its own 

IT systems has no bearing on competitive neutrality or any other issue under the law; nor does 

the identification of the software manufacturer.  There is no basis, legal or otherwise, to require 

ComEd to supply such information as a prerequisite to implementing a PTR program.  

Accordingly, ICEA’s claims should be rejected. 

D. CBL Methodology 

Staff continues to assert that ComEd should be required to include a CBL methodology in 

the proposed PTR tariff.  Staff believes this is necessary because if the CBL is modified then the 

modification will have to be explicitly approved by the Commission.
78

  ComEd asserts that the 

same result is achieved under its proposal when ComEd files its petition for Commission 

approval of a CBL methodology by February 2014.  As explained in testimony, to require 

ComEd to include the CBL methodology now is a futile exercise because it is not fully 

developed and will produce an unreasonable result.
79

  Staff’s proposal has been demonstrated to 

be premature and, in fact, the CBL methodology is not currently a critical component to the 

tariff.  ComEd addressed this issue in more detail in its Initial Brief and will not repeat those 

arguments here.
80

  If ComEd is required to adopt Staff’s proposal, ComEd agrees with CUB/City 

that the Commission should make clear that ComEd is allowed to revisit the CBL methodology 

in the future as new data becomes available.
81

 

                                                 
77

 Eber Reb., ComEd Ex. 6.0, 11:244 -12:254. 

78
 Staff Init. Br. at 4. 

79
 Garcia Reb., ComEd Ex. 5.0 REV, 8:173-187.  

80
 ComEd Init. Br. at 31-33. 

81
 CUB/City Init. Br. at 14. 
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E. Cost Recovery Issues 

1. ComEd’s Cost Recovery Proposal Is Reasonable And Non-

Discriminatory 

Staff does not take issue with ComEd’s proposal to recover PTR implementation costs 

from all residential delivery customers in order to allow for a higher participation rate during the 

initial evaluation period, and ComEd does not dispute that cost recovery should be subject to re-

evaluation at the end of the evaluation period.
82

  However, Staff shares ICEA’s concern that the 

proposal may put a RES that wishes to compete at a cost disadvantage.
83

  Staff also agreed with 

ComEd’s rebuttal testimony that favoring RESs over CSPs would put CSPs at a competitive 

disadvantage as well; thus, Staff supports requiring ComEd to make the same services available 

to CSPs as RESs.  As discussed in its Initial Brief, ComEd is not opposed in concept to sharing 

these services with both RESs and CSPs.  However, there are many complexities that must be 

considered and resolved before moving forward with such a requirement.  ComEd asserts that 

this issue should be addressed in the workshops referenced above in Section II.C.2.a above (Bill 

Presentment).  Meanwhile, ICEA continues to assert the same cost recovery issues as it did in 

testimony.  ComEd addressed all of the issues raised by both Staff and ICEA in more detail in its 

Initial Brief and will not repeat those responses here.
84

 

2. Cost Recovery From PJM 

ICEA continues to assert that ComEd’s proposed PTR program violates what it calls the 

cost recovery provisions of Section 16-108.6(g).
85

  The significant flaws with this argument were 

                                                 
82

 Staff Init. Br. at 7-9; Allen Dir., Staff Ex.2.0, 5:110-6:115. 

83
 Staff Init. Br. at 8-9  

84
 ComEd Init. Br. at 33-35. 

85
 ICEA Init. Br. at 12-14.  ICEA also states that “program costs have fluctuated significantly in a short 

period of time,” cites to ICEA witness Frederick and ComEd witness Eber in a footnote, but otherwise appears to 

have abandoned its cost estimate fluctuation and PJM penalty arguments.  See ICEA Init. Br. at 13.  ICEA only cites 
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fully explained in ComEd’s Initial Brief.
86

  While no new legal arguments were raised in ICEA’s 

Initial Brief, ComEd will address some of the specific assertions made by ICEA in its Initial 

Brief.  First, ICEA wrongly asserts that ComEd initially attempted to justify its position by its 

citation in testimony to Section 16-108.5(c) of the PUA.
87

  This assertion misreads or 

mischaracterizes ComEd’s testimony, which simply pointed out that ComEd proposes to recover 

such costs through its formula rates which are authorized pursuant to Section 16-108.5(c).
88

  

Further, while ComEd never asserted that Section 16-108.5(c) specifically addresses recovery of 

PTR costs, ICEA totally misreads and misstates the law in asserting that Section 16-108.5(c) 

does not contain any provisions addressing the “recovery of costs.”
89

  Second, as pointed out in 

ComEd’s Initial Brief, ICEA continues to disregard the fact that the second sentence in Section 

16-108.6(g) that it relies on does not refer to program costs and contains additional meaningful 

language not contained in the first sentence requiring a utility to make “all reasonable attempts” 

to secure funding for the peak time rebate program from PJM markets.
90

  Hence, contrary to 

ICEA’s assertion, the second sentence in Section 16-108.6(g) does have meaning and is not 

“useless” under ComEd’s construction of the statute.
91

  Indeed, ComEd’s common sense 

                                                                                                                                                             
to a portion of Mr. Eber’s testimony addressing the cost estimate fluctuation issue, and ComEd fully responded to 

both the cost estimate fluctuation and PJM penalty arguments in its Initial Brief.  ComEd Init. Br. at 40-1. 

86
 ComEd Init. Br. at 38-40. 

87
 ICEA Init. Br. at 13. 

88
 Garcia Dir., ComEd Ex. 1.0 REV, 15:336-8 (“As a participating utility under subsection 16-108.5(c) of 

the PUA, the recovery of PTR program costs through delivery service rates will be effectuated through ComEd’s 

performance-based formula rate mechanism.”). 

89
 ICEA Init. Br. at 14; 220 ILCS 5/16-108.5(c) (“A participating utility may elect to recover its delivery 

services costs through a performance-based formula rate approved by the Commission, which shall specify the cost 

components that form the basis of the rate charged to customers with sufficient specificity to operate in a 

standardized manner and be updated annually with transparent information that reflects the utility's actual costs to be 

recovered during the applicable rate year ….”). 

90
 See ComEd Init. Br. at 38-9.  ICEA’s Initial Brief also mistakenly refers to Section 16-108.5(g) when it 

apparently intended to refer to Section 16-108.6(g). 

91
 See ICEA Init. Br. at 14; ComEd Init. Br. at 39. 
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construction of the statute is the same construction adopted by CUB/City and Staff.
92

  ICEA’s 

arguments on cost recovery from PJM lack merit and must be rejected. 

F. Approval of the PTR Program by March 1, 2013 

ICEA continues to object to approval of ComEd’s proposed PTR program by March 1, 

2013, which would allow ComEd to participate in the upcoming PJM base residual auction that 

will occur during Spring of 2013 for the 2016/17 Delivery Year as well as the First Incremental 

Auction for the 2015/16 Delivery Year.
93

  It is not clear if ICEA truly does not understand that 

PJM’s capacity market provides for base residual auctions (which have historically generated the 

highest revenues) that occur 3 years ahead of the applicable Delivery Year, or if ICEA 

recognizes the deficiency with its argument but for some reason continues to make it.  This issue 

is exceedingly simple and straightforward.  The best way to maximize revenues for customers 

under the PTR program is to obtain approval now so that ComEd can participate in PJM auctions 

as soon as possible.  CUB/City recognizes this fact and supports ComEd’s proposal for approval 

of the PTR program by March 1, 2013.
94

 

ICEA also argues that ComEd may not be allowed to bid into the May 2013 PJM auction 

without an approved CBL methodology.
95

  PJM does not require ComEd to submit a CBL 

methodology prior to participating in capacity market Reliability Pricing Model (“RPM”) 

auctions or in order to receive compensation from capacity markets.  To bid demand resource 

capacity into the RPM auctions, PJM only requires that ComEd specify the Demand Resource 

Application (i.e. method of load reduction) and the product type (limited, extended summer or 
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 CUB/City Init. Br. at 12-13; Staff Init. Br. at 7-8. 

93
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94
 CUB/City Init. Br. at 12. 

95
 ICEA Init. Br. at 18. 



 

21 

annual) for each demand resource bid into the capacity market (see 

http://www.pjm.com/~/media/markets-ops/rpm/rpm-auction-info/planned-demand-resource-rpm-

auction-participation-information.ashx). 

As explained in Mr. Eber’s direct testimony, ComEd plans to bid the PTR demand 

resource under PJM’s Firm Service Level load management program.
96

  The Firm Service Level 

is defined as “load management achieved by a customer reducing its load to a pre-determined 

level (the Firm Service Level), upon notification from the resource provider’s market operations 

center or its agent” (see section 4.3.2 of PJM Manual 18).  Therefore, all that matters is that the 

total measured load from participating customers during an event was below the specified Firm 

Service Level. 

G. Guidance on Posting PTR Enrollment Information 

Staff was the only party to comment on ComEd’s request for guidance on whether the 

decision of individual customers to participate in ComEd’s PTR program constitutes customer-

specific billing, usage, or load shape data under Section 16-122 of the PUA that may not be 

posted on ComEd’s PowerPath® website absent express customer authorization.
97

  Staff’s 

recommendation is that such information should not be considered customer specific information 

subject to Section 16-122.
98

  While ComEd appreciates Staff’s input, Staff’s reasoning appears to 

have some issues.  The crux of Staff’s position is that similar information is made available to 

municipal bodies pursuant to Rate GAP - Government Aggregation Protocols (“Rate GAP”).  

However, as Staff seems to acknowledge, the provisions of Rate GAP implement the 

requirements of Section 1-92 of the Illinois Power Agency (“IPA”) Act which provides an 
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explicit exemption to the non-disclosure requirements of Section 16-122 of the PUA.
99

  As such, 

Staff’s analogy and attempt to achieve consistency with its recommendation do not appear 

legally sound.  That is, there is no similar exemption for a RES to obtain PTR data as there is for 

a municipality to receive data for purposes of municipal aggregation. 

ComEd also notes that the Commission needs to consider the ramifications of its decision 

on other services.  For instance, it would seem obvious that whether a customer participates in 

the Low Income Home Energy Assistance Program (“LIHEAP”) or the Percentage of Income 

Payment Program (“PIPP”) would disclose some level of customer confidential information 

regarding income or financial status.  Staff’s recommendation to treat whether a customer has 

elected to take a particular service to not be customer information subject to Section 16-122 

needs to consider these other scenarios as well.  Absent a more compelling reason to favor 

release of this information without express customer authorization, ComEd recommends 

continuing to treat such information as customer information subject to Section 16-122.  

III. DIRECT LOAD CONTROL (“DLC”) COST-BENEFIT ANALYSIS FOR 

COMED’S PTR PROGRAM 

Comverge recommends that the Commission modify ComEd’s proposed PTR program to 

include optional direct load control (“DLC”) technology.
100

  While including DLC technology 

may be appropriate at some point in the future, the economic and other factors discussed in 

ComEd’s Initial Brief indicate that including DLC technology at this time is not in the best 

interest of customers and would negatively impact the PTR program’s ability to satisfy the 

statutory net benefits test when evaluated after four years.
 101

  For instance, the relatively low 
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auction clearing prices expected during the initial years of the PTR program, the cost of DLC 

equipment, the roll out of AMI meters over time, and the evaluative status of the PTR program 

do not produce a reasonable economic basis for including DLC technology at this time. 

Staff similarly recommends that Comverge’s proposal not be adopted.
102

  Staff takes this 

view because it concludes that: (i) indirect benefits for non-participants will likely be very small; 

(ii) DLC is only practical for residential customers with central air conditioning, which is only 

70% of ComEd residential customers, and the remaining 30% having no opportunity to benefit; 

and that percentage would grow to 65% having no opportunity to benefit if only half of the 

homes with central air conditioning sign up; (iii) including DLC with socialization of its costs 

would create a cost advantage for ComEd versus ARES or CSPs; (iv) it is premature to lock in 

technology; and (v) if the benefits are as great as Comverge claims, nothing prevents Comverge 

or others from offering DLCs and accepting related risks.  While ComEd does not necessarily 

agree with each and every Staff argument, Staff raises legitimate concerns and ComEd  supports 

Staff’s recommendation to reject Comverge’s proposal at this time. 

The gist of the disagreement between ComEd and Comverge is not whether including 

DLC could potentially produce benefits.  ComEd’s DLC Cost Benefit-Analysis recognizes that 

DLC may produce benefits in the future.  The primary factual disagreement, however, is over 

whether the low load reduction scenarios included in ComEd’s analysis – which produce 

incremental negative net benefits -- are reasonable potential outcomes that should be considered 

in determining whether to include DLC at this time.  The record fully supports that those 

outcomes are reasonable potential outcomes.  In addition, Comverge fails to acknowledge the 

questionable current economics of including DLC at this time due to the relatively low auction 
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clearing prices expected in the near term, and incorrectly questions the ability to run the PTR 

program without DLC.  ComEd submits that the net benefits of offering DLC devices now have 

not been shown to be positive and therefore DLC should not be included at this time. 

As for the specific arguments raised in Comverge’s Initial Brief, ComEd refers to its 

Initial Brief which addressed the vast majority of Comverge’s claims.  However, ComEd will 

focus on a few specific assertions by Comverge in this Reply Brief.  First, Comverge relies 

heavily on ComEd’s Rider AC program results to support its assertion that a 40% total peak load 

reduction with DLC technology is the only reasonable result.
103

  The 0.992 kW load reduction 

achieved under that program is simply consistent with ComEd’s high load reduction scenarios 

and does not discredit use of the low load reduction scenarios.  Second, Comverge completely 

disregards the fact that ComEd’s Rider AC program targets and represents load reductions for 

larger single family homes.
104

  These results would not be achievable throughout ComEd’s 

service territory which includes a mix of housing including smaller single family homes as well 

as smaller multi-family units.
105

 

While the lack of concrete support for Comverge’s assertions that participation in PJM’s 

capacity markets will not be possible without DLC technology was addressed in ComEd’s Initial 

Brief,
106

 that fact deserves repeating here.  Significantly, Comverge’s assertion is contrary to 

ComEd’s actual experience with similar demand response programs.
107
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Similarly, the negative net benefits generated over the initial evaluation period with DLC 

technology, even under Comverge witness Lacey’s assumptions, should not be disregarded.  

Several factors, including the ramp up of customers with AMI meters over time and the expected 

increase in auction clearing prices, provide a sound basis to decline at this time to require 

ComEd’s PTR program to include DLC technology. 

As to the assertion of $76 million in estimated benefits in connection with ComEd’s 

RRTP program, the limited enrollment in that program demonstrates that alternative outcomes 

are certainly possible.
108

  Similarly, the assertions of larger per kWh payments with DLC, citing 

a PECO program, compares apples to oranges.  The prices in the PECO zone within PJM have 

not been shown to be comparable to prices in the ComEd zone, and the PECO program was 

demonstrated to involve a unique situation where the costs of the equipment were not 

included.
109

 

Finally, as argued by Staff, if the benefits of using DLC technology are as great as 

Comverge claims, there is nothing preventing Comverge or others from offering DLC 

technology and accepting related risks. 

For all the foregoing reasons, as well as the reasons stated in ComEd’s Initial Brief, 

Comverge’s proposal should be rejected at this time. 
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IV. CONCLUSION 

WHEREFORE, for all reasons appearing of record herein, the Commission should enter 

an Order on or before March 1, 2013 that: 

1. Approves proposed Rider PTR provided as ComEd Ex. 3.1 with the agreed upon 

revisions discussed in this Reply Brief and ComEd’s Initial Brief; 

2. Approves the proposed revisions to existing Rider POG, Rider AC, Rate RESS, 

and Rider POGNM, as set forth in Attachment B to the Petition; 

3. Clarifies whether customer participation under Rider PTR is subject to Section 

16-122 of the PUA and whether such participation may be disclosed to a 

customer’s RES without additional express authorization; and 

4. Grants such other and further relief as may be just and proper. 
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