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The Illinois Power Agency (“IPA”), pursuant to Section 200.190 of the Illinois 

Commerce Commission’s (“Commission”) Rules of Practice (see 83 Ill. Admin Code § 

200.200), respectfully submits its Response to the Motion to Dismiss of the Metropolitan Mayors 

Caucus (“MMC”).  Dismissal of the instant proceeding on the grounds recommended by MMC 

requires an overly narrow reading or interpretation of the Public Utilities Act (“PUA”) that 

would not reflect legislative intent and could potentially harm municipal aggregation efforts.  For 

the reasons described below, the IPA respectfully requests that the Commission deny MMC’s 

Motion to Dismiss. 

I. 

INTRODUCTION 

This docket is about the Commission – at the request of Staff, at least one utility and a 

trade association of ARES – promulgating limited regulations to ensure that utilities and ARES 

that participate in municipal aggregation operate under a single, predictable set of rules.  (See 

ICC Docket No. 11-0434, Final Order dated April 4, 2012 at 25-27 (quoted in part in ICC 

Docket No. 12-0456, Initiating Order dated July 31, 2012 (“Initiating Order”) at 1.)  The 

Commission ordered Staff to develop an issues list and the applicable authority for a rulemaking.  

(See ICC Docket No. 11-0434, Final Order at 27 (quoted in Initiating Order at 1.)  Staff provided 



the Commission with a Report dated July 18, 2012; the Commission relied on that report to open 

the present docket to develop rules regarding municipal aggregation and found based on that 

report that “the Commission has jurisdiction over the subject matter herein.”  (See Initiating 

Order at 1-2.) 

Initially, Staff led workshops with various stakeholders that covered a broad range of 

proposals.  Staff also collected informal written comments from stakeholders, which involved 

proposals ranging from minimal Commission involvement to extensive Commission (and IPA) 

involvement.  Based on those comments and additional stakeholder input, Staff developed and 

filed on eDocket a draft rule on November 1, 2012.  

On November 2, 2012, MMC filed a Petition to Intervene.  MMC filed Initial Comments 

on November 28, 2012, where it raised arguments regarding the Commission’s authority.  Staff, 

along with the IPA, filed Reply Comments that addressed MMC’s arguments regarding the 

Commission’s authority.  As the IPA read MMC’s comments, MMC argued the following points 

regarding the Commission’s authority to promulgate the draft rule: 

 Because Public Act 96-0176 (effective January 1, 2010) added what is currently 
Section 1-92 to the Illinois Power Agency Act (“IPA Act”) and struck former Section 
17-800 from the PUA, the Commission was unable to exercise jurisdiction over any 
matter involving municipal aggregation.  (See MMC Initial Comments at 3-4.) 
 

 The Commission has no regulatory authority over municipalities. (See id. at 5.) 
 

 The IPA has been vested with exclusive jurisdiction over municipal aggregation 
matters.  (See id. at 4.) 

The IPA disagreed with MMC in its Reply Comments, noting that the Commission is not 

regulating municipalities or the choices available to the municipality under Section 1-92, and that 

the IPA’s role should be limited at this time to providing advice and guidance rather than rules.  

(See IPA Reply Comments at 2.)  In fact, as the IPA pointed out, the Staff rules appeared to 



simply memorialize good practices, rather than impose new, onerous burdens.  Staff, in its 

Reply, responded specifically to the arguments that the Commission lacked authority generally 

and for individual provisions.  (See Staff Reply Comments passim.) 

Simultaneously with the IPA and Staff’s (and other parties’) Reply Comments, MMC 

filed a Motion to Dismiss, which sought dismissal on essentially the same grounds identified in 

its Initial Comments.  (See MMC Motion to Dismiss at 2-5.)  MMC concluded that “Neither the 

IPA Act nor the PUA authorizes the Commission to regulate municipal aggregation programs by 

administrative rulemaking, and, accordingly, the Commission has no jurisdiction to conduct this 

proceeding.”  (Id. at 8.) 

II. 

ARGUMENT 

This Motion to Dismiss presents the limited argument that the repeal of Section 17-800 of 

the Public Utilities Act (“PUA”) removed any regulation that affects municipal aggregation from 

the Commission’s authority.1  (See MMC Motion to Dismiss at 8.)  Put another way, the Motion 

to dismiss argues that Public Act 96-0167 strips the Commission of its jurisdiction over any area 

otherwise authorized by the PUA simply because it affects municipal aggregation.  Staff makes 

clear that its rules do not seek or require the authority to regulate municipalities; thus, regulation 

of governmental units is not at issue.  (See Staff Reply Comments at XXX.)  As Staff succinctly 

explained:  

Importantly, municipal aggregation always involves multiple parties; in its most 
basic form it involves one governmental entity, one RES, and one public utility. 
Each of these entities separately received that power from the General Assembly. 
. . . . The utilities are required to facilitate electric aggregation, and RESs are 

                                                 
1 The IPA is aware that MMC and other parties identified sections of Staff’s proposed rule that may exceed the 
Commission’s authority.  The question of whether individual sections in the draft rule are within the Commission’s 
authority is not at issue in the pending Motion to Dismiss and it is unnecessary for the Commission to rule as to 
whether it has the authority for any individual section at this time. 



given implicit authority to aggregate electricity, pursuant to 220 ILCS 5/16-
104(b). . . . Section 1-92 of the IPA Act merely provides that power to certain 
governmental entities.  

(Staff Reply Comments at 9 (internal citations omitted).)  The statutory framework relied on by 

Staff for the draft rule is regulation of the two entities—utilities and ARES—to the extent that 

the Commission has the authority under existing provisions of the Act.  

Simply stated, the Commission does have the authority to regulate certain utility and 

ARES behavior regarding municipal aggregation.  The source of the Commission’s power is the 

clear and unambiguous statutory authority to regulate certain utility and ARES behavior.  (See 

Staff Reply Comments at 5-6; id. at 11-12 (citing Davis v. Toshiba, 186 Ill. 2d 181, 185 (1999)).)  

However, even if the Commission found that the PUA is ambiguous as to the Commission’s 

power to regulate on issues of municipal aggregation, the Commission should still hold that it 

has the authority to regulate utility and ARES behavior as otherwise authorized by statute.  This 

is because, based on how the Commission interprets the PUA and the IPA interprets the IPA Act, 

the clear legislative intent is for the Commission to maintain its otherwise authorized regulatory 

power over utilities and ARES. 

A. Staff Correctly Argued In Comments That The Plain Language Of The PUA 
Allows Staff to Regulate Utilities And ARES On Municipal Aggregation 
Issues 

Staff in its Reply Comments showed that the plain language of the PUA is clear: Public 

Act 96-1067 maintains the status quo of the Commission’s preexisting powers over utilities and 

ARES even on issues affecting municipal aggregation.  (See Staff Reply Comments at 5-8.)  For 

example, Staff noted that the Commission still has the power to regulate utility services pursuant 

to Section 8-501 of the PUA, and the Commission was not stripped of the authority to authorize 

ComEd Rate GAP simply because Rate GAP affected municipal aggregation.  (See, e.g., Staff 

Reply Comments at 4, 13 (citing, quoting, and explaining 220 ILCS 5/8-501).)  The IPA alluded 



to this authority in its Reply Comments, and Staff fleshed out and explained in great depth 

several independent bases for this authority.  (See IPA Reply Comments at 2; Staff Reply 

Comments at 5-8.)  The IPA agrees with Staff’s argument for the limited rules Staff has 

proposed2 and the Commission is well within the clear authority of the PUA to regulate utilities 

and ARES.  The IPA respectfully requests that the Commission reject MMC’s Motion to 

Dismiss on that basis.   

B. In The Alternative, Even If The Commission Finds That The PUA Is 
Ambiguous, The Commission’s Interpretation That It Has Authority Under 
The PUA In Combination With The IPA’s Interpretation Of The IPA Act 
Show That The Commission Has Sufficient Authority 

However, in the alternative, to the extent that the Commission finds that the Public 

Utilities Act is unclear with regard to its authority, the Commission interpretation of the PUA 

and the IPA interpretation of the IPA Act, taken together, establish that the Commission does 

have the authority to promulgate the draft rule.  This is because the interpretations of the 

Commission regarding the PUA and the IPA regarding the IPA Act provide persuasive evidence 

of legislative intent.  Based on the Commission and IPA interpretations, the legislature intended 

to allow the Commission to regulate utilities and ARES on issues affecting municipal 

aggregation, while the IPA takes an advisory role with municipalities.   

Although reviewing courts first seek to identify the “plain and unambiguous” meaning of 

a statute, when a statute is ambiguous, Illinois courts defer to “interpretation[s] given to the law 

by the administrative agency charged with its enforcement.”  (Acme Markets Inc. v. Callanan, 

236 Ill. 2d 29, 36-37, 39-40, 923 N.E.2d 718 (Ill. 2009).)  The Commission’s interpretation of 

the PUA and IPA interpretation of the IPA Act where the statutes are ambiguous may not be 

                                                 
2 Although the IPA does not take a position on each of the statutory bases provided by Staff, the IPA does agree that 
Staff has provided sufficient bases in the plain language of the PUA to establish Commission authority for the draft 
rule as currently written. 



determinative in reviewing courts, but courts grant agencies’ interpretations “deference” in 

contrast to an otherwise de novo review of legal interpretations:   

Even where review is de novo, an agency's construction is entitled to substantial 
weight and deference. Courts accord such deference in recognition of the fact that 
agencies make informed judgments on the issues based upon their experience and 
expertise and serve as an informed source for ascertaining the legislature's intent.   

(Provena Covenant Med. Ctr. v. Dep’t of Rev., 236 Ill. 2d 368, 387 n.9, 925 N.E.2d 1131 (Ill. 

2010).)  As a First District case cited in Provena Covenant explained, “[t]his deference stems 

from the fact that agencies make informed judgments on the issues based upon their experience 

and expertise and are also an informed source for ascertaining legislative intent.”  (Metropolitan 

Water Reclamation Dist. of Greater Chicago v. Dep’t of Rev., 313 Ill. App. 3d 469, 474-75, 720 

N.E.2d 924 (Ill. App. 1st Dist 2000).)  Further, “Where the agency's interpretation involves 

resolution of jurisdictional questions, judicial deference to administrative interpretation applies 

in full strength.”  (Aurora Manor v. Dep’t of Pub. Health, 2012 Ill App. (1st) 122775, ¶ 9, 978 

N.E.2d 287.)   Illinois Appellate Courts have cited this exact reasoning regarding deference to 

agency interpretation, including on jurisdictional issues, to evaluation of Commission decisions 

in the past.  (See Quality Saw & Seal v. Ill. Comm. Comm’n, 374 Ill. App. 3d 776, 782, 871 

N.E.2d 260 (Ill. App. 2d Dist. 2007).) 

1. The Commission Interpreted the PUA to Allow Regulation of Utilities 
and ARES Even when the Regulations Affect Municipal Aggregation 

The Commission has interpreted its own statute, the PUA, to provide the Commission 

with sufficient authority to regulate utilities and ARES on issues that affect municipal 

aggregation since Public Act 96-0176 took effect in January 2010.  In ICC Docket No. 11-0434, 

the Commission investigated ComEd’s Rate GAP tariff, which the Commission had previously 

approved by not suspending the tariff.  The Commission found it had jurisdiction to investigate 

the tariff, and implicitly found it had jurisdiction to authorize the tariff by not suspending the 



tariff.  (See ICC Docket No. 11-0434, Final Order dated April 4, 2012 at 28 (ordering paragraph 

finding “the Commission has jurisdiction over the Company and the subject matter herein”); ICC 

Docket No. 11-0434, Initiating Order dated May 18, 2011 (finding jurisdiction over the subject 

matter and noting non-suspension of the tariff).)  Similarly, the Commission decided not to 

suspend Ameren’s Government Aggregation tariff.  (See ICC Bench Session Minutes dated April 

4, 2012 at 5:20-6:18.)  As described in the Introduction above, the Commission repeated its 

finding of jurisdiction in the present docket.  (See Initiating Order at 2; supra at 2.)  Although not 

explicitly stated or analyzed in the Initiating Order, a necessary requirement for Commission 

approval (and investigation) of the utilities’ aggregation tariffs is Commission authority over 

items concerning municipal aggregation but authorized by the Commission’s general statutory 

powers. 

This interpretation is wholly consistent with the plain language of the PUA.  There is no 

indication in the repeal of Section 17-800 of the PUA and the codification of Section 1-92 of the 

IPA Act that the legislature intended to strip the Commission of its general powers or regulatory 

authority to the extent that its powers or authority intersect with municipal aggregation.  The 

Commission’s regulatory authority includes extensive provisions allowing for complaints, 

investigations, and contested proceedings involving utilities and ARES, which allow for 

enforcement after providing due process.  (See, e.g., 220 ILCS 5/5-101 (enforcement against 

utilities), 16-115B (enforcement against ARES).)  MMC does not explicitly state that the 

Commission cannot handle complaint cases otherwise authorized under the PUA if the complaint 

involves municipal aggregation, but that is the logical conclusion of MMC’s broad jurisdiction-

stripping argument.3  Furthermore, MMC undoubtedly is not arguing that Sections 16-118(c) and 

                                                 
3 Taken further, MMC’s argument would allow an ARES that exclusively serves customers pursuant to municipal 
aggregation to evade all of the requirements of the PUA and the Commission’s rules. 



(d) of the PUA – which require electric utilities to offer Purchase of Receivables and 

Consolidated Billing – are not available to ARES serving an aggregated load.  It would be 

nonsensical to read the removal of Section 17-800 from the PUA as essentially writing in 

“except for when the subject matter is municipal aggregation” to the Commission’s preexisting 

enforcement powers and rulemaking authority.  However, because that reading is essentially the 

basis for MMC’s Motion to Dismiss, the Motion to Dismiss should be denied. 

2. The IPA’s Interpretation of the IPA Act Does Not Fill the Void that 
would be Left if the Commission could not Regulate Utilities and 
ARES when Municipal Aggregation is Affected 

Further bolstering the argument, the legislature showed its intent to maintain Commission 

regulation of utility and ARES in municipal aggregation by not placing parallel powers with the 

IPA.  As the IPA noted in its Reply Comments, in Section 1-92 of the IPA Act the legislature 

gave the IPA a purely advisory role with regard to plans of operation and governance and no 

direct authority over utilities or ARES.  (See IPA Reply Comments at 2; 20 ILCS 3855/1-92(b).)  

The IPA willingly offers guidance for municipalities that voluntarily elect to seek IPA advice, 

but does not currently, nor does it seek to, enforce against utilities or ARES.  (See IPA Reply 

Comments at 1-2.)  Although the IPA has been confronted with several questions of 

interpretation of the IPA Act, the IPA has not interpreted the IPA Act as conferring independent 

enforcement authority on the IPA, and the IPA has not claimed enforcement authority.  (See, 

generally, 20 ILCS 3855/1-5 et seq.)  The IPA does not have the authority to generally impose 

comprehensive mandatory, enforceable regulatory requirements on utilities or ARES, or 



mandatory, enforceable requirements for utility or ARES conduct regarding municipal 

aggregation.4   

3. Taken Together, the Commission and IPA Interpretations Create a 
Framework that Shows the Legislature Intended for the Commission 
to Regulate Utilities and ARES 

Taking the Commission and IPA interpretations together shows the regulatory framework 

envisioned by the legislature: where the Commission continues to regulate utilities and ARES 

while municipalities are advised (and not regulated) by the IPA.  Thus, even if the PUA is 

ambiguous with regard to the Commission’s authority to regulate utility and ARES behavior 

relating to municipal aggregation, the Commission and IPA’s interpretations taken together show 

clear legislative intent not to strip the Commission of all regulatory power over municipal 

aggregation.  Because Section 1-92 of the IPA Act is insufficient to allow the IPA to fill the void 

left if the Commission could not regulate utilities and ARES on municipal aggregation-related 

issues, the Commission should reject any interpretation of the PUA that strips the Commission of 

those powers.  Holding otherwise would create a regulatory void that would allow utilities and 

ARES to escape otherwise authorized regulation simply because the regulation could impact 

municipal aggregation, an outcome the legislature plainly did not intend. 

III. 

CONCLUSION 

The IPA respectfully requests that the Commission deny MMC’s Motion to Dismiss.  As 

Staff has shown in its Reply Comments in this docket (and undoubtedly will maintain in 

response to this Motion), the Commission does have sufficient authority to promulgate the draft 

rules.  Simply stated, Public Act 96-0167 did not strip the Commission of jurisdiction over all 

                                                 
4 Given the extensive regulatory framework in the PUA, IPA Act, and Consumer Fraud and Deceptive Business 
Practices Act (815 ILCS 505/2EE-2HH), it would be inconsistent to interpret Public Act 96-0167 as implicit 
legislative intent to completely exempt municipal aggregation-related service from enforceable state regulation. 



areas relating to municipal aggregation.  However, in the alternative, if the Commission or a 

reviewing court finds the statute to be ambiguous, the Commission should grant weight, and 

future courts should defer, to Commission interpretations of the PUA and IPA interpretations of 

the IPA Act which, taken together, show the legislature did not intend to strip all regulation over 

municipal aggregation from the Commission. 

WHEREFORE, the IPA respectfully requests that the Commission deny MMC’s Motion 

to Dismiss, and grant such other relief as required by the interests of justice. 

Respectfully submitted, 

ILLINOIS POWER AGENCY 

 

By: _/s/ Michael R. Strong____________ 
One of its Attorneys 

Michael R. Strong 
Chief Legal Counsel 
Illinois Power Agency 
160 N. LaSalle St., Suite C-504 
Chicago, IL 60601 
(312) 814-4635 
Michael.Strong@illinois.gov 
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