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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 

 

 

AMEREN ILLINOIS COMPANY   ) 

       )   

Rate MAP-P, Modernization Action Plan  )  Docket No. 12-0293 

Pricing Filing      ) 

    

 

APPLICATION FOR REHEARING OF 

THE PEOPLE OF THE STATE OF ILLINOIS AND AARP 

 

The People of the State of Illinois, by LISA MADIGAN, Attorney General of the State of 

Illinois (the “People,” or “AG”) and AARP, through its counsel, pursuant to Section 10-113 of 

the Public Utilities Act (“the Act”) and Part 200.880 of the Commission’s rules, 83 Ill. Admin. 

Code 200.880, hereby file their Application for Rehearing of the Commission’s December 4, 

2012 Order, served on the People, AARP and other parties on December 5, 2012.  

 
I. INTRODUCTION 

 
The Commission’s Order, with only a couple of important exceptions, fairly assesses the 

record evidence and correctly interprets new Section 16-108.5 of the Public Utilities Act (“the 

Act”).  In particular, the Order correctly interprets Section 16-108.5(d) of the Act, which does 

not permit the Commission to modify the formula rate structure and protocols established in a 

utility’s first formula rate proceeding in subsequent cases.  That provision states: 

The Commission shall apply the same evidentiary 

standards, including, but not limited to, those concerning the 

prudence and reasonableness of the costs incurred by the utility, in 

the hearing as it would apply in a hearing to review a filing for a 

general increase in rates under Article IX of this Act. The 

Commission shall not, however, have the authority in a proceeding 

under this subsection (d) to consider or order any changes to the 

structure or protocols of the performance-based formula rate 

approved pursuant to subsection (c) of this Section. 
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220 ILCS 5/16-108.5(d).  Certain issues, such as (1) whether to use a year-end or average rate 

base in the calculation of the reconciliation revenue requirement; and (2) the interest rate to be 

applied to reconciliation balances (or credits), are components of the formula that cannot be 

changed from year-to-year.  As such, the Order’s selection of the use of an average rate base in 

the calculation of the reconciliation revenue requirement, rather than the year-end number 

proposed by AIC, and the use of a short-term interest rate on the reconciliation balances/credits, 

are consistent with the Commission’s conclusion in Docket No. 12-0001 (AIC’s first formula 

rate docket) and are settled matters that should not be re-litigated each year under formula 

ratemaking.    

AG/AARP, however, request that the Commission grant rehearing on certain conclusions 

in the Order related to Cash Working Capital (“CWC”) that are not supported by the record 

evidence, and in fact, are inconsistent with previous Commonwealth Edison Company 

(“ComEd”) orders addressing the same issues.  In particular, the Order’s rejection of the 

AG/AARP recommendation to incorporate in AIC’s CWC Revenue Collection Lag calculation 

the same “grace period” assumption incorporated in ComEd’s CWC presentation ignores past 

Commission practice, as well as the Commission’s own requirement under ICC rules that bill 

due dates for residential service cannot be less than 21 days after the delivery date on the bill.  83 

Ill.Admin.Code Part 280.90.  AG/AARP ask that the Commission take a second look at this 

important calculation that if left unchanged will generate millions of dollars more than necessary 

for AIC’s Cash Working Capital needs.   

In addition, AG/AARP request that the Commission correct the Order’s conclusion that 

provides the Company millions in unnecessary Cash Working Capital for income taxes that the 
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Company admits are deferred, and accordingly are not being paid.  On this issue, the Order 

improperly rejects evidence that clearly shows that these amounts – by definition -- represent 

non-cash items that do not belong in the Company’s CWC presentation.   

 
II. AIC’s CASH WORKING CAPITAL REVENUE COLLECTION LAG SHOULD 

INCORPORATE THE SAME GRACE PERIOD ASSUMPTIONS THE 

COMMISSION APPROVED IN RECENT COMMONWEALTH EDISON 

COMPANY DOCKETS. 

 
  
 At pages 41 and 42, the Commission’s Order rejects the AG/AARP recommendation to 

(1) incorporate the same grace period assumption into the calculation of the revenue collection 

lag that was adopted in recent Commonwealth Edison Company (“ComEd”) dockets, and (2) 

require the Company to either conduct a daily accounts receivable turnover analysis or use a 

statistically valid sample of customers' actual remittances in future filings.  In doing so, the 

Commission notes that a similar adjustment was rejected in AIC’s first formula rate proceeding, 

Docket No. 12-0001, and concludes, “The Commission agrees with AIC that the proposed 

method could be biased toward certain customers and unduly penalize AIC, without any 

evidence that the additional cost would produce a better result for the Commission's 

consideration.”  Order at 42.  

  This rationale should be revisited by the Commission.  First, it is unclear what is meant 

when the Order concludes that the recognition of a grace period adjustment in the revenue lag 

calculation “could be biased toward certain customers and unduly penalize AIC.”  Order at 42.  

AIC never explained how recognition of the time permitted for remittance of utility bills in the 

calculation of the revenue lag – which is supposed to specifically examine when money is 

received by the Company -- would penalize AIC.   
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Moreover, the Commission’s Final Order in Docket No. 12-0001 followed the precedent 

of the Commission’s decision in Docket No. 11-0721 in rejecting the AG/AARP Revenue 

Collection Lag adjustment.  However, reliance on the 11-0721 Order in the 12-0001 docket and 

in this docket as a basis for rejecting Mr. Brosch’s adjustment to the AIC Revenue Collection 

Lag is misplaced for one very important reason:  Mr. Brosch’s proposed adjustment in this 

docket incorporates the very same “grace period” insertion that was adopted by the Commission 

in the ComEd 11-0721 docket.  This adjustment in the revenue collection lag calculation is based 

on the ICC rule that requires that bill due dates for residential service cannot be less than 21 days 

after the delivery date on the bill.  See 83 Ill.Admin.Code Part 280.90.  As Mr. Brosch explained 

in AG/AARP Ex. 1.3, 

 

…because residential customers have 20 days before their 

unpaid utility bills are delinquent, ComEd assigned an assumed 

zero lag value to all residential balances 0-30 days old.   ComEd 

also assigned an 8-day assumed remittance date to its small and 

large commercial accounts falling within the same aging category 

because of payment due date terms in the Commission’s rules.  

These changes did not remedy the inherent inaccuracy caused by 

using unproven mid-point assumptions applied to each Accounts 

Receivable aging category, but they did produce a result for 

ComEd that was somewhat more credible than could be calculated 

without injecting these additional assumptions regarding grace 

periods.  

 
AG/AARP Ex. 1.3. at 24-25. Aside from its red herring argument that the recognition of the 

required grace period could lead to bias in the methodology, AIC failed to present any evidence 

that it should be treated differently than ComEd in the calculation of its Revenue Collection Lag.  

In both Docket No. 12-0001 and this docket, Mr. Brosch utilized the AIC methodology 

(despite its faults and Mr. Brosch’s stated concerns over the random mid-point interval 

methodology) and inserted the same grace period intervals (rooted in the Part 280.90 billing lag 
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requirement) included in the ComEd study.  Adoption of Mr. Brosch’s adjustment is completely 

consistent with the Commission’s adoption of ComEd’s Revenue Collection Lag calculation.  

Thus, contrary to AIC’s representations, the Commission’s decision in both Docket Nos. 10-

0467 and 11-0721 support adoption of Mr. Brosch’s Revenue Collection Lag adjustment.        

 It is critical to inject this conservative adjustment into AIC’s random midpoint CWC 

calculation because the evidence shows that without this insertion of the grace period adjustment, 

AIC will receive a CWC windfall from ratepayers.  Cross-examination of AIC witness Heintz 

confirmed that if the actual average payment date is even a single day off of the midpoint 

assumed by Mr. Heintz, then the CWC revenue effect is more than $1 million per-day-off-the-

midpoint.  Tr. at 108.  The Company admitted that it has never attempted to do a statistically 

valid sampling of its accounts receivables to analyze the average remittance days or how the 

grace periods affect those customer remittance patterns.  Tr. at 109.  What is clear is that the AIC 

revenue lag calculation does not reflect the customer payment grace period permitted under 

Commission rules.  Accordingly, AIC’s assertion that the grace period assumption will bias the 

Revenue Collection Lag study is completely unsupported. 

Incorporation of this adjustment in the AIC CWC calculation reduces the Revenue 

Collection Lag Days number from 49.75 days to 41.12 days, as shown on AG Ex. 3.1, page 2.   

Accordingly, the Commission’s conclusion related to this issue is contrary to law, not supported 

by substantial evidence, arbitrary and capricious and beyond the jurisdiction of the Commission, 

contrary to Section 10-201(e)(iv)(A-D) of the Act.  In support of this point, the People 

incorporate by reference the arguments presented at pages 24-27 of the AG/AARP Initial Brief; 

pages 15-17 of the AG/AARP Reply Brief; and pages 4-6 of the AG/AARP Brief on Exceptions.   
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III. DEFERRED STATE AND FEDERAL INCOME TAX EXPENSE SHOULD BE 

REMOVED FROM AIC’S CASH WORKING CAPITAL CALCULATION 

BECAUSE THESE AMOUNTS – BY DEFINITION – REPRESENT NON-CASH 

ITEMS THAT DO NOT BELONG IN THE COMPANY’S CWC ALLOWANCE.  
 

At page 46 of its Order, the Commission concludes that “AIC, as supported by Staff, has 

proposed the appropriate method in this docket for determining the appropriate income tax lead 

and lag.”  Order at 46.  The rationale employed in the conclusion betrays the same confusion on 

this issue as existed in the Commission’s 12-0001 formula rate order, basing the rejection of the 

AG/AARP adjustment on the rationale that that the Commission “has a long-standing practice of 

not considering current and deferred income taxes separately” and that “no evidence has been 

presented in this proceeding to cause it to vary from this treatment.”  Id.   The confusion is 

further revealed by the explanation that although a different result was adopted in the ComEd 

docket, Docket No. 11-0721, “the Commission recognized in its Docket No. 12-0001 Order that 

ComEd and AIC calculate income taxes using different methodologies.”  Id. 

Mr. Brosch’s restatement of AIC’s CWC calculation includes removal of deferred state 

and federal income tax expense because these amounts – by definition -- represent non-cash 

items that do not belong in the Company’s CWC presentation.  It is appropriate to remove these 

amounts from the CWC calculation because CWC involves the study of cash flows, and deferred 

income taxes involve no cash flows because they are “deferred” rather than being paid to taxing 

authorities.  There can be no payment lead days or CWC impact if there is no payment.  

AG/AARP Ex. 3.0 at 19.  Moreover, since Ameren is currently not paying taxes, it has calculated 

negative current income tax expenses in its rate filing.  Id. at 23.   
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In response to this adjustment, AIC states that it “has a long-standing practice of 

employing statutory tax rates and payment dates when calculating its income tax expense for 

revenue requirement purposes.  As such, the Company does not distinguish between current and 

deferred tax expense.”  AIC Ex. 13.0 at 18.  But any Commission-reliance on the AIC reference 

to how income tax expense is calculated in setting rates misses the point with regard to cash 

flows.  As explained by AG/AARP witness Brosch, there a difference between “calculating 

income tax expense” and calculating cash working capital (“CWC”) associated with income 

taxes.  The crucial distinction is that Ameren’s use of statutory tax rates to calculate income tax 

expense does not create a cash payment.  In fact, all of AIC’s calculated income tax expenses are 

deferred on the Company’s balance sheet, adding to Ameren’s ADIT balances instead of being 

remitted to taxing authorities.  AG/AARP Ex. 3.0 at 19.  The Commission’s Order ignores these 

facts and this critical distinction between taxes deferred and cash payments made. 

The notion that deferred taxes represent non-cash expenses (and therefore should be 

omitted from CWC calculations) is not an anomaly.  AIC’s own schedules prove that is the case.  

As noted by Mr. Brosch, Schedule C-4, page 6, which details AIC’s recorded currently payable 

federal income taxes, shows negative amounts of currently payable cash income taxes in each of 

the years 2008 through 2011.  Likewise, AIC’s recorded currently payable state income taxes 

have been negative in all these historical years except for 2009.  Indeed, more than 100% of 

AIC’s total income tax expense has consisted of “Provision for Deferred Income Taxes” on 

Schedule C-4 across all recent historical periods.  Id. at 20. 

AIC’s creative response to this undisputed revelation comes in Mr. Heintz’s opinion that 

“[t]he differentiation between current and deferred income tax expenses can swing between rate 

cases, reflecting then current tax laws.”  AIC Ex. 13.0 at 19.  He opines that “the use of statutory 
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tax rates and payment dates maintains a consistent treatment of income tax expense for 

ratemaking purposes and avoids such swings in balances.”  Id.  

As noted in the AG/AARP briefs, however, history does not support this notion of 

“swings” between rate cases, and certainly does not justify including non-cash expenses in a 

CWC presentation. The Company’s Schedule C-4 indicates remarkable consistency in paying no 

current taxes historically, while recording only deferred income tax expenses.  Moreover, no 

“swings” toward currently payable income taxes are expected in the near future.  AG/AARP Ex. 

3.0 at 20-21. 

Other critical evidence is ignored in the Commission’s Order relative to this issue.  

Ameren Corporation has announced in its SEC Form 10Q filings that its net operating loss 

(“NOL”) tax carry forwards should prevent the Company from actually paying federal income 

taxes until 2014.
1
  Moreover, even if we assume Mr. Heintz’s concern about future “swings” in 

the mix of current versus deferred income tax expense amounts is valid, formula ratemaking 

provides an opportunity to annually update the relevant calculations to revise total income tax 

expense for all of the impacts.  There simply is no valid basis for including deferred taxes that 

have not and will not be paid out to the state and federal governments in the near future as a 

remittance in a CWC calculation.   AG/AARP Ex. 3.0 at 20-21. 

In addition, it is always necessary to isolate and exclude non-cash expenses such as 

depreciation expense, amortization expense and deferred income taxes when calculating cash 

working capital.  Mr. Heintz himself agreed.  Tr. at 97.  This is a routine practice that is widely 

                                            
1
  According to the Ameren Corporation SEC Form 10Q filed on 8/8/2012 at page 87, “As of June 30, 2012, 

Ameren had approximately $750 million in federal income tax net operating loss carry forwards (Ameren Missouri 

− $220 million, Ameren Illinois − $275 million, Genco − $80 million) and $85 million in federal income tax credit 

carry forwards. These carry forwards are expected to offset income tax liabilities into 2013 for Ameren Missouri, 

while Ameren Illinois and Genco will be offset into 2014.”   AG/AARP Ex. 3.0 at 20-21. 
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accepted in Illinois and other states.  Only cash expenses belong in lead lag studies, and deferred 

income taxes are not cash expenses.   

Commission precedent likewise favors adoption of the AG/AARP recommendation on 

this point.  ComEd’s income tax posture is similar to AIC, where large income tax deductions 

have caused more than 100 percent of ratemaking income tax expense to be in the form of 

deferred, rather than currently payable, income taxes.  In its Order in ComEd formula rate 

Docket 11-0721, the Commission approved inclusion of the negative amount of currently 

payable State Income Tax and Federal Income Tax expense, at lines 26 and 27 of the Cash 

Working Capital calculation, and reduced the “Total Receipts” subject to the revenue lag at lines 

1 and 6 for such negative currently payable income tax outlays.
2
  Notably, no amounts of 

deferred state or federal income taxes were included in Appendix A, page 11 of the 11-0721 

Order.    AG/AARP Ex. 3.0 at 21-22. 

AIC itself recognizes that deferred income taxes are non-cash expenses in its published 

financial statements.  In Ameren Corporation’s Consolidated Statement of Cash Flows, Deferred 

income taxes are recognized as an adjustment to reconcile net income to net cash provided by 

operating activities, because deferred income tax expenses are recorded as expenses but do not 

require cash outflows.
3
  This acknowledgement of depreciation and deferred income taxes as 

non-cash expenses can also be observed in the Company’s filed WPD-7, page 10, lines 4 and 2, 

where the Company’s non-cash expenses such as Deferred Income Taxes and 

                                            
2
  In Docket No. 12-0321, ComEd’s pending formula rate and reconciliation proceeding, ComEd indicated in 

response to AG Data Request 7.20 that it had filed in compliance with the Commission’s ordered treatment of 

income taxes in its lead lag study, but noted that, “ComEd does not agree with this calculation and treatment of this 

issue, however since the Order in Docket No. 11-0721 approved this methodology ComEd has reflected it in ComEd 

Ex. 16.1”  AG Ex. 3.0 at 21-22. 
3
  See Ameren Corporation combined Annual Report to Shareholders and SEC Form 10-K for 2011, page 83.  

AG Ex. 3.0 at 23. 
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Depreciation/Amortization are added back to Net Income in order to determine “FUNDS FROM 

OPERATIONS.”   Id. at 23. 

 In sum, only “currently payable” income taxes involve any cash outflows that should be 

included in the lead lag study.  Since AIC is not currently paying income taxes, and has 

calculated negative current income tax expenses in its rate filing, there should be no Cash 

Working Capital impact from income taxes.  As noted by AG/AARP witness Brosch, this result 

is best accomplished by setting the lag values to zero as shown in AG/AARP Ex. 3.1, page 2, 

line 18.  Alternatively, AG/AARP do not object to the treatment applied by the Commission to 

ComEd’s income tax posture which was comparable to Ameren’s, in which the negative amount 

of currently payable income taxes are reflected in both the expense lead calculation and as a 

reduction to revenues that are subjected to the revenue lag.  AG/AARP Ex. 3.0 at 23.   

The Commission should grant rehearing and revise its Order to reflect this change in the 

calculation of AIC’s Cash Working Capital in order to ensure that AIC not receive an 

unnecessary, windfall cash infusion from ratepayers.  Accordingly, the Commission’s conclusion 

related to this issue is contrary to law, not supported by substantial evidence, arbitrary and 

capricious and beyond the jurisdiction of the Commission, contrary to Section 10-201(e)(iv)(A-

D) of the Act.  In support of this point, the People incorporate by reference the arguments 

presented at pages 27-30 of the AG/AARP Initial Brief; pages 17-21 of the AG/AARP Reply 

Brief; and pages 8-12 of the AG/AARP Brief on Exceptions.   
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IV. CONCLUSION 

WHEREFORE, the People of the State of Illinois respectfully request that the 

Commission grant hearing on the issues discussed above. 

  

Respectfully submitted, 

PEOPLE OF THE STATE OF ILLINOIS   

By Lisa Madigan, Attorney General 
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