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 Pursuant to 83 Ill. Adm. Code 200.190, Staff of the Illinois Commerce Commission 

(“Staff”), by and through its undersigned attorneys, hereby files this Motion to Dismiss. In 

support thereof, Staff states as follows: 

1. Commonwealth Edison Company’s (“ComEd”) Rate GAP tariff was approved on April 

4, 2012 in Docket No. 11-0434. Both the current and this proposed, revised Rate GAP 

tariffs state that “the purpose of this tariff is to define the circumstances when and the 

terms and conditions under which [ComEd] provides retail customer data to a 

Government Authority in order for such Government Authority to aggregate retail 

customer electric power and energy requirements in accordance with Section 1-92 of the 

Illinois Power Agency Act (IPA Act).” ComEd Petition for Expedited Approval of 

Modifications to Rate GAP (“Petition”), Att. B at 1; Final Order, Investigation of Rate 

GAP pursuant to Section 9-250 of the Public Utilities Act, No. 11-0434 (April 4, 2012). . 

2.  In Docket No. 11-0434, “a question arose as to whether the Commission should initiate a 

rulemaking to address several issues deemed inappropriate for resolution in that case.” 

Staff Report, ICC Docket No. 12-0456 at 1. ComEd, Illinois Competitive Energy 



Association (“ICEA”), Retail Electric Supply Association (“RESA”) all supported a 

rulemaking to address those issues. Order, Docket No. 11-0434 at 27 (April 4, 2012). 

3. On July 31, 2012, the Commission initiated a municipal aggregation rulemaking in ICC 

Docket No. 12-0456. Many parties, including ComEd, ICEA, RESA and FirstEnergy 

Solutions Corp. (“FirstEnergy”) took part in several workshops that were conducted over 

a period of several months. Following the workshop process, Staff filed a Draft Rule on 

November 1, 2012 (“Draft Rule”).  

4. All intervenors in ICC Docket No. 12-0456 have had several opportunities to make 

comments about, and recommend changes to, the Draft Rule. ComEd, RESA, and ICEA 

have all taken advantage of the opportunity to submit both Initial and Reply Comments, 

while FirstEnergy filed Reply Comments, in that docket.  See Docket No. 12-0456, 

ComEd Verified Initial Comments, RESA Verified Initial Comments, ICEA Initial 

Verified Comments (November 28, 2012); RESA Verified Reply Comments, ComEd 

Verified Reply Comments, FirstEnergy Verified Reply Comments, ICEA Verified Reply 

Comments (December 12, 2012). 

5. Nevertheless, ComEd filed this Petition on October 31, 2012. RESA, ICEA, and 

FirstEnergy have all since filed petitions to intervene.  

6. As ComEd states in its Petition, ComEd’s Rate GAP sets out the circumstances, terms, 

and conditions under which ComEd would provide certain customer data to a 

Governmental Authority. Petition at 3. However, the circumstances, terms, and 

conditions under which ComEd proposes to provide that information in this docket differ 

to various degrees from those set out in the Draft Rule in Docket No. 12-0456 for all 



electric utilities. See ComEd Petition, Att. B at 3, 6-7; Staff Reply Comments, Att. B at 2-

3, Docket No. 12-0456 (Dec. 12, 2012). 

7. Moreover, the proposed revisions to ComEd’s Rate GAP tariff include requirements of 

the Government Authority, which must be satisfied before ComEd is required to provide 

certain information to the Government Authority. Petition at 6-7. Here ComEd is 

presuming it has the authority, through a tariff approved by the Commission, to regulate a 

Government Authority. This seems to presuppose that the Commission has authority over 

Government Authorities. This issue has been addressed by multiple parties, including 

ComEd, in Docket No. 12-0456.  Importantly, the Commission does not have authority to 

regulate a Government Authority.  Staff Verified Reply Comments, Docket No. 12-0456, 

pp. 2-3. 

8. The Draft Rule addresses the issues raised by ComEd in its Petition, as well as other 

issues, and is currently being litigated in Docket No. 12-0456. For reasons of judicial 

economy, the same issues should not be decided twice by the Commission See Re 

Central Illinois Light Company d/b/a Ameren CILCO, Order, No. 10-0517, 2011 WL 

1051684 at *19 (Ill. C.C. Mar. 15, 2011).  Two matters covering the same issues in the 

same venue necessitates twice the work and cost, to both parties and the Commission, 

while producing results that may be confusing or conflicting.  The Draft Rule proposes 

rules that would be uniformly enforced for each electric utility, whereas ComEd’s 

proposed tariff leaves the potential for disparate treatment amongst utilities when 

Governmental Authorities request the same information, potentially causing confusion as 

to the circumstances, terms, and conditions under which certain customer information 

may be transferred to a Government Authority before the Draft Rule is finalized. 



Moreover, allowing ComEd’s Petition to proceed at this time raises the potential problem 

that the Draft Rules will become final in a form different than the proposed ComEd Rate 

GAP tariff, necessitating a third proceeding to cover the same issue in a relatively short 

time period. The Commission should dismiss ComEd’s Petition on these pragmatic 

grounds alone. 

9. Furthermore, as the Commission does not have regulatory authority over Government 

Authorities, and to the extent ComEd’s proposed tariff revisions impose requirements on 

Government Authorities, the Petition is improper and should be dismissed. 

10. Finally, it is well established that the Commission has ample authority to dismiss 

complaints, and to do so without conducting an evidentiary hearing. See Chesterfield-

Medora Tel. Co. v. Commerce Commission, 37 Ill. 2d 324, 328 (1967) (stating “to hold 

that evidentiary hearings are necessary upon the filing of every complaint and that any 

company made a party, even though wrongfully, must respond and defend is compelled 

by neither the statute or common sense”); Illini Coach Co. v. Commerce Commission, 

408 Ill. 104, 114 (1951) (sustaining dismissal of a complaint without hearing, under rules 

which the Commission was authorized to adopt to govern its proceedings, and refusing to 

adopt a conclusion that “the commission must hear every complaint filed with it.”).  

 

WHEREFORE, for the reasons stated above, Staff respectfully requests that the 

Commission dismiss the instant proceeding. 
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