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MEMORANDUM____________________________________________________ 
 
TO:    The Commission 
 
FROM: Claudia E. Sainsot, D. Ethan Kimbrel and Heather 

Jorgenson, Administrative Law Judges 
 
DATE:   December 11, 2012 
 
SUBJECT:  Illinois Commerce Commission 
  On Its Own Motion 
  -vs- 

Commonwealth Edison Company 
 
Annual formula rate update and revenue requirement 
reconciliation authorized by Section 16-108.5 of the Public 
Utilities Act. 

  
Motion to Supplement the Record, filed by ComEd, to verify 
the expert witness and attorney’s fees that it seeks to include 
in electric rates.   
 

RECOMMENDATION: Deny this Motion, in its entirety. 
 
 
Background 
 

On November 29, 2012, ComEd filed a Motion to Supplement the Record with 
documents that it could have supplied at the evidentiary hearing, but did not. This 
Motion was filed in response to a conclusion in the Administrative Law Judges’ 
Proposed Order (the “ALJPO” or the “Proposed Order”) denying ComEd the totality of 
its rate case expense for Docket 11-0721,1

                                                 
1  In its Reply Brief on Exceptions, ComEd asserts that this determination was made sua sponte, which is “of one’s 
own will.” See, e.g., Law.Com.  ComEd Reply Brief at 1.  This determination was made after the evidentiary 
hearing based upon the evidence that ComEd presented.  It was  a finding that ComEd did not meet its burden of 
proof.  It is elemental that parties must present adequate proof to support their positions on a particular issue, and the 
trier of fact always has the ultimate burden to determine whether that burden has been met.  A finding as to whether 
a party has met its burden after trial is always the ultimate determination of a trier of fact; it therefore is not a sua 
sponte determination.   

 except a $200,000 filing fee, due to the fact 
that ComEd presented virtually no evidence substantiating its $1,544,161 claim for rate 
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case expense.2

 

  Rate case expenses are the attorney’s fees and expert witness fees 
that a utility is allowed to pass on to consumers in a rate case as a part of the rate 
increase that these lawyers and expert witnesses helped to procure for a utility.  220 
ILCS 5/9-229.   

 The evidentiary hearing in this matter convened on September 25, 2012.  The 
statutory deadline for final completion of this case is December 26, 2012.  Therefore, 
ComEd seeks to proffer evidence just weeks before the time when this Commission is 
required by law to render the ultimate decision in this case, but months after the time 
when it should have presented this evidence.   
 
The Applicable Law 
  

Section 9-229 of the Public Utilities Act provides that:  
 

Consideration of attorney and expert compensation as an expense   
 
The Commission shall specifically assess the justness and 
reasonableness of any amount expended by a public utility to compensate 
attorneys or technical experts to prepare and litigate a general rate case 
filing.  This issue shall be expressly addressed in the Commission’s final 
order. 

 
220 ILCS 5/9-229.   
 

Thus, this Commission is required to focus, with particularity, upon the fees that a 
utility seeks to impose upon consumers through rate case expense.  Most fee-shifting 
statutes impose fees upon a wrongdoer.  See, e.g., 5 ILCS 100/10-55; 5 ILCS 312 16-
104(i); 20 ILCS 2421/50; 42 U.S.C. Sec. 1988.   However, here, there is no fault 
requirement to pass through these fees on to consumers (ratepayers)  
 

In People ex rel. Madigan v. Ill. Commerce Comm., 2011 IL. App. (1st) 101776, 
964 N.E.2d 510, the Appellate Court determined what Section 9-229 requires of this 
Commission.  In that case, the Appellate Court construed Section 9-229 of the Public 
Utilities Act, concluding that because this statute requires the Commission to 
“specifically assess the justness and reasonableness” of rate case expense, the 
General Assembly intended a more detailed evidentiary finding in rate case expense 
than what is generally required of the Commission in a rate case.  People ex rel. 
Madigan, 2011 ILL. App. 101776 at 15-16.  The People ex rel. Madigan Court also ruled 
that this Commission is now obligated by law to analyze rate case expense in light of (1) 
the services performed, (2) by whom they were performed, (3) the time expended, and 
(4) the rate charged.  Id. at 16, citing the well-established body of law on the subject 
contained in Fitzgerald v. Lake Shore Animal Hospital, 183 Ill. App. 3d 655, 661, 538 

                                                 
2  The Energy Infrastructure Modernization Act (the “EIMA”) requires submission of these fees for the previous rate 
case, which is in this case Docket 11-0721, to be amortized over three years.  See, e.g., 220 ILCS 5/16-
108.5(c)(4)(E).  
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N.E.2d 311 (1st Dist. 1989) and Kaiser v. MEPC American Properties, 164 Ill. App. 3d 
978, 984, 518 N.E.2d 424 (1st Dist. 1987).   

 
By citing Fitzgerald and Kaiser, the People ex rel. Madigan Court required this 

Commission to abide by the body of law that exists regarding when a party to a 
proceeding’s attorney’s fees and expert witness fees should be paid by the general 
public.  Therefore, this body of law applies here.   
 
The Evidence Presented at the Evidentiary Hearing 
 

The sole evidence provided by ComEd in its case-in-chief to substantiate its 
claim for $1,544,161 in rate case expense is a single document and the following 
testimony by ComEd witness Mr. Fruehe, who is an accountant:   

 
ComEd Ex. 3.9 provides support for ComEd’s rate case expenses related 
to ICC Docket No. 11-0721 . . .   

 
As manager, Revenue Policy Department, I am responsible for the review 
and evaluation of potential regulatory alternatives for ComEd, with a focus 
on financial issues.  I am also responsible for the oversight and 
coordination of activities related to the development of ComEd’s revenue 
requirement at both the state and federal levels.   

 
ComEd Ex. 3.0 Rev. at 6, 7.  There is also the following testimony from Mr. Fruehe:  
 

Q. Are ComEd’s rate case expenses for ICC Docket No. 11-0721 
included in the revenue requirement in this proceeding?  
 
A. Yes, in part.  Most of ComEd’s rate case expenses for ICC Docket 
No. 11-0721 that were incurred in 2011 are included in the revenue 
requirement in this proceeding.  

 
Q. Can you explain how the amount of rate cases expense 
amortization related to ICC Docket No. 11-0721 was calculated? 

 
A. Yes.  The amount included in operating expense represents one-
third of the $1,570,000 of rate case expenses, most of which had been 
paid as of the end of the year.  These amounts exclude a year-end accrual 
of $410,000, which will be amortized and reflected in ComEd’s 2012 
reconciliation.  ComEd 3.9 provides ‘detail’ supporting ComEd’s rate 
cases expenses incurred in 2011.   

 
Q. Did ComEd include in the revenue requirements s (sic.) any 
amount related to the costs incurred in 2012 related to ICC Docket No. 11-
0721? 
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A. No.  Because the Act allows the filing to include only actual costs 
incurred in the year prior to the filing, rate costs incurred in 2012 will be 
included in the 2012 formula rate and reconciliation filing.  

 
Q. Does ComEd review each invoice that it receives for the amounts 
listed on Exhibit 3.9? 

 
A. Yes, ComEd has various levels of internal reviews for these 
invoices, and each one is reviewed for accuracy and reasonableness.   

 
Q. Do you have an opinion on whether ComEd’s rate case expenses 
are prudent and reasonable? 

 
A. Yes.  I am personally familiar with ComEd’s rate case expenses for 
the past several rate cases.  In addition, I am familiar with the flat fee 
agreements utilized in ICC Docket No. 11-0721, as well as the other rate 
case expenses incurred by ComEd.  I have also worked closely with the 
Exelon BSC attorneys who are responsible for negotiating all of these fee 
arrangements and who are always looking for innovative proposals and 
methods to reduce costs and who ensure that outside counsel and other 
service providers are responsive to that goal.  Based on this experience 
and knowledge, I conclude that ComEd’s rate case expenses were 
prudently incurred and reasonable in amount.   

 
Id. at 38-40.   
 
 The single document that ComEd proffered to support its claim for rate case 
expense is a scant, one-page spreadsheet that lists a few entities paid, but it does not 
even state the names of the law firms that appear as “Outside Counsel” on that 
document. ComEd Ex. 3.9.  Instead of specific information, this document merely lists 
totals and unspecified entities, like “”Beeline” in the amount of $67,646; “Ikon Office 
Solutions” in the amount of $210; “Lakeview Energy Resource Consultants” in the 
amount of $31,968; “PRDC” in the amount of $266,880; “SFIO” in the amounts of 
$34,700 and $91,438; “Siemens” in the amount of $59,040 and finally “Other” for 
miscellaneous unspecified travel, meals, postage and shipping in the amount of $3,940.  
Id.  There were no invoices and there was no explanation as to what services the 
entities paid actually performed.  Id.   
 
 ComEd proffered no other evidence regarding the attorney’s fees and expert 
witness fees that it sought to include in consumers’ electric rates.  Based upon this 
scant information, ComEd expected this Commission to pass $1,544,161 on to 
consumers in a rate increase.   
 
The Motion to Supplement the Record 
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 In its Motion, ComEd contends that it presented direct testimony that supports its 
claim for $1,544,161 (to be amortized over three years).  ComEd asserts that it 
tendered “extensive and voluminous” information to Staff in discovery and Staff witness 
Mr. Tolsdorf did not object to any of the expenditures that ComEd included in rate case 
expense.  ComEd reasons that therefore, these expenditures should be approved now, 
almost three months after the evidentiary hearing.  ComEd Motion at 2-3.  ComEd also 
represents that because the mandate had not issued in People ex. rel. Madigan at the 
time of the evidentiary hearing in this case, it was not required to follow the precedent in 
that case.  Id. at 6-7.  ComEd proffers no law to support its Motion.  
 
 In its Reply Brief, ComEd argues that the EIMA requires that: “objection[s] shall 
be stated with particularity and evidence provided in support thereof, after which the 
utility shall have the opportunity to rebut the evidence.”  ComEd Reply Brief at 2, citing 
220 ILCS 5/16-108.5(d).  From this language, ComEd surmises that if the Commission 
concludes that undefined “raw data” must be included to support a utility’s prima facie 
showing regarding rate case expense, that ruling should not bar supplementation of the 
record.   
 
 ComEd also argues in its Reply Brief that the Commission may not ignore 
undisputed testimonial evidence and refuse to make a finding based on it.  ComEd 
Reply Brief at 4, 6.  It additionally contends that, pursuant to Ill. R. Evid. 703, it need not 
“put into evidence” the documents upon which expert witnesses relied when rendering 
their expert opinions.  Id. at 7.   
 
The Responses to the Motion to Supplement the Record 
 

The AG/CUB Position 
 

The AG/CUB oppose this Motion.  The AG/CUB contend that granting ComEd’s 
request to supplement the record prejudices Staff and other Intervenors because it 
deprives them of an opportunity to cross-examine ComEd witnesses on the subject, or 
to make additional discovery requests.  They also state that ComEd failed to create an 
evidentiary record that is sufficient for the Administrative Law Judges to find in favor of 
ComEd on rate case expense.  AG/CUB Response at 1-3.  
 

The AG/CUB assert that ComEd’s request overlooks the fact that ComEd bears 
the burden to prove its requested rates, including any element, from which, those rates 
are derived, citing Commonwealth Edison Co. v. Ill. Commerce Comm., (2nd Dist. 2010) 
405 Ill. App. 3d 389, 394, 937 N.E.2d 685.  Id. at 4.  They posit that, even if the 
Commission were to allow costs that are uncontested into rates, Section 9-229 of the 
Public Utilities Act creates a standard for rate case expense that requires an affirmative 
showing regarding the evidence on this issue.  The AG/CUB conclude that, in order for 
the Commission to be able to specifically assess and expressly address the 
compensation for attorneys and expert witnesses, there must be some evidence of 
record as to what services these persons or entities did in the rate case at issue.  This is 
true, they continue, because the Commission is required to make findings in support of 
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its decisions and those findings must be supported by the record.  The AG/CUB state 
that the Administrative Law Judges in this case had no choice but to conclude that 
ComEd’s evidence was insufficient to establish reasonableness.  Id. at 6-7.   
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Staff’s Position  
 

Staff does not oppose ComEd’s Motion.  However, Staff states that the discovery 
it propounded only focused on whether some items were double-counted (double-billed 
for the same services) and whether the meals that were included in rate case expense 
violated Exelon’s rules for billings.3

 

  Staff also avers that it would like to make it clear 
that the information attached to ComEd’s Motion would not have been available to the 
Administrative Law Judges for their consideration because discovery is not served on 
Administrative Law Judges.  Staff further avers that the documents attached to 
ComEd’s Motion are not all of the documents that were tendered in discovery regarding 
rate case expense.  Staff Response at 1-2.   

Analysis and Conclusions 
 

The evidence that ComEd provided here at the evidentiary hearing is woefully 
lacking regarding attorney’s fees and expert witness fees.  The total listed on ComEd 
Ex. 3.9 for “Outside Attorney Fees and Expenses” is $1,224,909.  There is no 
explanation as to what those fees entailed.  The remaining $75,492 is also unexplained.  
See, ComEd Ex. 3.9.  Additionally, ComEd witness Mr. Freuhe’s testimony on the 
subject adds nothing in terms of clarity.  ComEd’s assertion that it presented evidence 
supporting its claim for $1,544,161 in rate case expense misstates the facts.  
 

The situation here is more egregious than the facts in People ex rel. Madigan, in 
that case, Commission Staff had entered numerous “data request” (discovery) 
responses into the record regarding rate case expense.  Noting that the Commission did 
not describe what these responses stated, the Appellate Court concluded that the 
Commission’s final order must now (due to enactment of Section 9-229 of the Public 
Utilities Act) make specific findings regarding the evidence presented establishing the 
reasonableness of rate case expense.  People ex rel. Madigan, 2011 IL. App. (1st) 
101776 at 16.  However, as is detailed above, what ComEd submitted at the evidentiary 
hearing to substantiate its claim for rate case expense did not allow the Commission to 
make these findings.  Additionally, the fact that ComEd seeks to supplement the record 
is some acknowledgement on the part of ComEd that the evidence it submitted in 
support of rate case expense is lacking.  Otherwise, there would be no need to 
supplement the record.   

 
In its Motion to Supplement the Record, ComEd provided no explanation as to 

why it could not have provided the information attached to its Motion to Supplement the 
Record in its case-in-chief, as opposed to now, when there is no time for Staff and the 
AG/AARP and CUB to prepare and file rebuttal evidence, cross-examine witnesses, etc. 
regarding rate case expense.  The fact that the documents that it seeks to enter into the 
record were tendered to Commission Staff in discovery, which is before the evidentiary 
hearing, is indicia that ComEd could have proffered these documents at the evidentiary 
hearing.  Also, merely entering documents in the record, without establishing the factual 
foundation for those documents, does not establish the validity of those documents in 
                                                 
3 Exelon is ComEd’s parent company.   
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terms of their probative value on the relevant issue.  It also does not establish the 
requisite factual foundation for these documents.4

 

  ComEd chose not to submit relevant 
evidence at the evidentiary hearing.  It should not be allowed to do so now.   

 The sole reason stated by ComEd for its failure to present evidence supporting 
its request for rate case expense is that the mandate had not issued in People ex rel. 
Madigan until after the evidentiary hearing in the matter at bar.  Motion to Supplement 
the Record at 6.  It is well-settled however that the mandate has no effect on the 
precedential value of an Appellate or Supreme Court opinion.  Rather, the mandate only 
concerns the case at issue on appeal; it vests the trial court or administrative agency 
with the jurisdiction to take the action that complies with the reviewing court’s decision.  
See, e.g., Fleming v. Moswin, 2012 IL. App. (1st) 103475-B at 11, 976 N.E.2d 447; 
Jelnik v. Retirement Board of the Firemen’s Annuity and Benefit Fund of Chicago, 392 
Ill. App. 3d 372, 377-78, 910 N.E.2d 750 (1st Dist. 2009); Seith v. Chicago Sun-Times, 
371 Ill. App. 3d 124, 132, 861 N.E.2d 1117 (1st Dist. 2007).  The date when the mandate 
issued in People ex rel. Madigan, which is a completely different case, is irrelevant.  
ComEd has provided no valid reason to supplement the record now, months after the 
evidentiary hearing.   
 
The Documents that ComEd Seeks to Enter into the Record  
 

A very cursory review of the documents with which ComEd seeks to supplement 
the record reveals the following:  
 

--While there are contracts with, and bills from, entities like Ikon Office Solutions, 
SFIO, Lake View Energy Resources, PDR&C and Beeline, these documents do 
not establish what services these entities actually performed.  (See, e.g., 
documents that are Bates stamped CRFC 0025587, which bills $31,187.50 for a 
cash working capital study and $25,050.00 for unspecified “other” services; 
CRFC 0025591-96 regarding Lake View Energy Resources; CRFC 0025597-605 
regarding PDR&C). 

 
--Also, some invoices from SFIO appear to bill for work performed on rehearing 
matters in Docket 10-0467, another ComEd rate case.5

 

  See, CRFC 0025583; 
CRFC 0025584; CRFC 0025586; and CRFC 002587.  It appears that these 
invoices should not be included in rate case expense for Docket 11-0721.  And, 
while the documentation regarding SFIO indicates that it billed $31,187.50 and 
$25,000.00, ComEd Ex. 3.9 indicates that ComEd paid SFIO $37,700.00 and 
$91,438.00 ComEd Ex. 3.9.   

--There is one document that establishes that Mr. Hengtgen, at SFIO, was 
retained to perform a cash working capital study and the terms of that retainer.  
See, CRFC 002662. There is another document establishing that Siemens 
Energy was retained to perform a transmission loss study.  That document is 

                                                 
4 As is explained herein, the documents regarding the law firms are not actual bills from those law firms.   
5  There was no rehearing in Docket 10-0467.   
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Bates stamped CRFC 0026666-68.  There is no evidence establishing breaking 
down what was involved in preparing these studies.  Siemens also billed for 
various unspecified “kickoff meetings.”  See, CRFC 002-5609.  It does not 
appear that “kickoff meetings” are professional services.    
 
--The document entitled “PRD&C Invoice” does not state the services that 
PRD&C performed.  See CRFC 0025598-99, CRFC 0025601-02; CRFC 
0025604-05.   

 
--Some documents establish pricing for unspecified photocopying services, (e.g., 
CRFC 0026708-19; 0025579-80) unspecified shipping, (CRFC 0026676-92 
regarding Federal Express; See also CRFC 0025645) and unspecified binding 
(See, e.g., CRFC 0025627).  Pursuant to the body of law cited in People ex rel. 
Madigan, photocopying, binding and mailing expenses are normally included in 
overhead and therefore, usually they are not compensable as attorney’s fees or 
expert witness fees.  See, e.g., Harris Trust and Savings Bank v. American 
National Bank, 230 Ill. App. 3d 591, 595, 594 N.E. 2d 1308 (1st Dist. 1992); 
Johnson v. Thomas, 342 Ill. App. 3d 382, 402-04, 749 N.E.2d 919 (1st Dist. 
2003).  No explanation was provided establishing that a deviation from well-
established law on the subject is warranted.  

 
--There are many other entries that appear to be impermissibly-included 
overhead expenses.  For example, on CRFC 0025645, there are fees for cab 
fares, parking and car rental.  The cab fare on that document is for the same 
person as the person who rented the car and it overlaps in time with the car 
rental.  In addition to the overhead issue, there is no explanation as to why the 
person who rented the car could not use the rental car instead of cabs.  This 
document charges $380.57 for cab fare; $107.75 for parking; $787.40 for 
unspecified car rental and $37.56 for Federal Express.  (See also CRFC 
0025689, where ratepayers were billed for unspecified cab fares; CRFC 
0025722-23, which bills for various cab fares, meals and messenger or Federal 
Express services in the amount of $1,769.31; and CRFC 0025627, where a law 
firm billed $145.67 for duplicating, cab fares, unspecified “local travel” and 
“delivery services”; CRFC 0025634, which bills $174.18 for duplicating, a cab 
fare in the amount of $70 and “delivery services;” CRFC 0025689, billing $34 for 
cab fares; CRFC 0025627 and CRFC 0025634, which bill for duplicating, delivery 
services and cab fares).  No explanation was provided as to why these 
expenditures totaling several thousand dollars are not impermissibly-included 
overhead.   

 
--Bates stamped documents CRFC 0026587 and 0025722 also appear to be 
overhead, as they concern various meals in Chicago restaurants.  ComEd 
asserted therein that these meals should be included in rates in the amount of 
$1,570, because, due to the short deadlines in 220 ILCS 5/16-108.5, its 
employees and outside counsel were required to work overtime.  See, CRFC 
0026587.  However, lawyers frequently work overtime.  Because no legally valid 
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explanation was provided regarding the need for all of the overhead items listed 
above, it appears, from the documents presented, that they should not be passed 
on to consumers.   

 
--There are numerous entries in the documents from some attorneys billing for 
drafting unspecified “whitepapers.”  “Whitepapers” do not exist in litigation.  They 
therefore cannot be part of a rate case.  Also, it appears that these items on 
invoices were for drafting something in conjunction with legislation.  See, 
documents Bates stamped CRFC 0025625; 0025636; 0025687; 0025626; 
0025633; 0025634; 0025638.  While it is not possible to determine how much 
was billed to ratepayers for preparing “whitepapers” due to “block billing” on the 
part of the lawyers, the amount appears to be several thousand dollars, 
excluding payment to Foley & Lardner.6

 

  See, e.g., CRFC 0025712, billing 
$2,462.40 for reviewing “whitepapers” and other work.  There are also entries for 
revisions to a “trailer bill,” which is something that cannot be a part of any 
litigation.  See, e.g., CRFC 0025630.  Additionally, there is an entry regarding a 
conference call that lasted 1.20 hours regarding the status of legislation.  
(Document CRFC 0025634).  It appears that these items should not have been 
passed on to the consuming public, as they cannot have anything to do with any 
rate case.   

--A bill from Foley & Lardner in the amount of $2,942.70 appears to be totally 
related to drafting new legislation.  (CRFC 0025646-48).  Drafting legislation is 
not something that is related to litigation.  This bill should not have been passed 
on to consumers in a rate case.   

 
--There is one entry that reads “Complete FERC Standard of Conduct Training,” 
which is billed at $254 per hour.  No explanation is provided as to why this 
training is related to Docket 11-0721.  Nor is it obvious, as the standards of 
conduct at the FERC (the “Federal Energy Regulatory Commission”) do not 
appear to pertain to Commission matters.  It appears that this item should not 
have been passed on to ratepayers.  

 
--There also are two entries for travel on the part of two lawyers from a law firm 
to Exelon’s corporate headquarters, both of which, are in downtown Chicago, to 
receive “security badge clearance,” which are billed at $286 per hour.  (See, 
CRFC 0025630).  Receiving an Exelon security badge is not legal work.  These 
items should not have been passed on to consumers.  

 
--There is one entry in the amount of $1,574.80 at $576 per hour regarding the 
drafting of a mandamus-related motion.  (CRFC 0025638).  Because a writ of 
mandamus is relief in a circuit court that essentially forces the government to do 
something, it is not possible that this work was performed in a Commission rate 
case.  See, e.g., Duane v. Hardy, 2012 Ill. App. (3d) 110845 at 5, 975 N.E.2d 

                                                 
6 See below regarding “block billing.”  
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1266; Perkins v. Quinn, 2012 Ill. App. (1st) 113165 at 6, 976 N.E. 2d 698. This 
item should not have been passed on to consumers.  

 
--There are numerous entries by lawyers for work, done by one person 
exceeding 10 hours in a single day for that person.  (See, e.g., CRFC 0025638; 
0025703; 0025715; 0025625).  While it is possible that a lawyer could do work 
that is actually billable in a manner that exceeds 10 hours in a day, the entries 
made do not substantiate that 10 hours of billable work was actually performed.  
It should be noted that not all things that lawyers do are billable.  (See, e.g., the 
paragraph below regarding Commission Rules).  The documents provided by 
ComEd indicate that ComEd’s computer system even questioned these entries.   

 
--There is one entry for a review of Commission Rules.  (See, Bates stamped 
document CRFC 0025637).  While legal research is something that a lawyer 
normally does as a matter of course, a lawyer is generally expected to know the 
rules of the particular forum in which he or she practices, or at least not bill for an 
education as to what he or she is expected to know.  

 
--There are numerous entries from attorneys entitled unspecified “attention to” a 
particular matter.  (See, e.g., documents that are Bates stamped CRFC 0025652; 
0025677; 0025678; 0025681; 0025682; 0025683; 0025686; 0025688; 0025691; 
0025695; 0025697; 0025698; 0025699 0025700; 0025709; 0025714; 0025716; 
0025715; 0026717; 0025718; 0025685; 0025720; 0025622).  Merely stating that 
attention was made to something does not establish what services were 
performed.  No actual service was listed in conjunction with these “attention to” 
items.   It is not possible to determine whether these items should have been 
passed on to consumers.  Additionally, there are unspecified “check-in” 
telephone conferences (See, e.g., CRFC 0025628) and various unspecified 
“weekly status calls.”  This is not to mention the fact that very often the nature of 
the “work on testimony” was not specified, as there was no statement as to what 
the “work on testimony” actually was.  See, e.g., CRFC 0025637; 0025681; 
0025683; 0025686; 0025717; 0025718.  Without an explanation, all of this 
unspecified “work” should not be passed on to consumers in rates.   

 
--Also, merely stating that a follow-up occurred (See, CRFC 0025680) without 
more, does not establish what services were performed in that “follow-up.”  It is 
not possible to determine whether this item should have been passed on to 
consumers.  

 
--One entry, on the documents that are Bates stamped CRFC 0025719-20, 
indicates that an attorney spent almost six (5.8) hours on scheduling.  There is 
nothing in that entry establishing why this relatively routine (usually) matter took 
so long.  It is not possible to determine whether this item should have been 
passed on to consumers.   
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--One item from an unspecified attorney is for drafting future test year and related 
testimony in the amount of $1,844.00.  See, CRFC 0025735-36. There is another 
entry in the amount of $750 regarding a future test year.  See, CRFC 0025625-
26, CRFC 0025633.  There is no future test year in a formula rate case.  220 
ILCS 5/16-108.5.  The hours spent drafting something regarding a future test 
year should not have been passed on to consumers.   

 
--While Sidley & Austin was paid $119,283.00 for work performed on Docket 11-
0721, there are no invoices from or agreements with Sidley & Austin.  See, 
CRFC 0025520.  This obvious lack of completeness regarding the documents 
that ComEd seeks to enter into evidence alone requires denial of ComEd’s 
Motion to Supplement the Record.  Indeed, Staff’s Response to ComEd’s Motion 
to Supplement the Record seems to suggest that Staff never reviewed bills from 
Sidley & Austin.   

 
--There is also one entry from a lawyer that mentions a telephone conference 
regarding “job creation.”  See CRFC 0025634.  “Job creation” is not legal work.   

 
--Many of the entries regarding the law firms lack the specificity to determine 
what legal work was performed.  For example, one lawyer charged $921.60 for 
“Review statute and filed testimony; prepare for, participate in S.C. call.”  See, 
CRFC 0025640. It is not possible, from this entry, to determine what this lawyer 
actually did.  

 
--There is no evidence establishing a reasonable hourly rate for the attorneys or 
experts.  This is not to suggest that the hourly rates listed are unreasonable.  
Rather, it is to point out that the law cited in People ex rel. Madigan requires 
proof establishing that the hourly rate is reasonable in the relevant legal 
community for the work performed.  What ComEd submitted does not 
substantiate this legal requirement.  This fact alone requires denial of ComEd’s 
Motion to Supplement the Record. 

 
--The vast majority of the documents relating to payment for legal work contain 
items that were “lumped together,” in that they appear to be what lawyers call 
“block billing,” because they list the hours worked and list various items of work 
performed together in one entry, without breaking down how long it took to 
complete each individual task.  This is not to suggest that every little task must 
be broken down into minutes performed per task.  However, from the bills 
provided, it is not possible to determine whether some items were duplicative or 
excessive per task.  While, under the pertinent case law, block billing, in and of 
itself, does not preclude recovery of attorney’s fees, the lack of specificity due to 
block billing as to the time it took to perform a task can result in the trier of fact 
reducing the amount sought for these fees.  See, e.g., National Rifle Assn v. 
Village of Oak Park, __- F. Supp. 2d ___, 2012 WL 2396366 at 6 (N.D. Ill. 2012); 
Cintas Corp v. Perry, 517 F. 3d 459, 469-70 (7th Cir. 2008).   
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--Of course, even a cursory review of the legal bills reveals that many, many 
items were redacted.  While these items appear to be redacted due to the 
attorney-client privilege, there is nothing of record indicating that this is the case.  
The privileged items should also have been submitted for an in camera 
inspection by the Commission.  That was not done here.  Therefore, there is no 
evidence establishing the propriety of the redacted items.  This fact alone is 
another reason to deny ComEd’s Motion. 7

 
 

--None of the legal “bills” are actual invoices for services performed.  They 
appear to be entries in ComEd’s computer system, which may or may not be the 
same as actual invoices for the work performed.  Based upon what ComEd 
submitted here, it cannot be verified that the work performed on the entries into 
ComEd’s computer system are accurate.  Additionally, (with the exception of the 
bills from SFIO which appear to be for work performed on Docket 10-0467) while 
it appears that the documentation regarding the legal work and expert witness 
work was performed on Docket 11-0721, many of these documents do not state 
that this is true, leaving the possibility that the services were not performed in 
Docket 11-0721.   
 
-- While ComEd witness Mr. Fruehe’s testimony indicates that that the attorneys 
were compensated based upon a “flat fee,” the information provided reveals 
hourly charges on the part of the attorneys.  See, ComEd Ex. 3.0 at 38-40.  
There could be an explanation for this discrepancy, but it does not appear in the 
documents that ComEd attached to its Motion to Supplement the Record.   
 
All of the analysis above is not to suggest that many items in the billing reviewed 

above could not have been legally-imposed upon ratepayers, (unless otherwise 
indicated above) if more information were to be provided.  Rather, most of the 
information provided, even if considered by the Commission, just raises questions that 
cannot be resolved at this late date.  Also, there will be no explanation in the record as 
to why Commission Staff and the Intervenors (the AG, CUB and the American 
Association of Retired Persons “AARP”) did not object to the obviously questionable 
items listed above.  Thus, even if this Commission were to consider the documents that 
are attached to ComEd’s Motion to Supplement the Record, this information does not 
establish the legality of the rate case expense that ComEd seeks to include here.   

 
The two witnesses that reviewed rate case expense-related documents, ComEd 

witness Mr. Fruehe and Staff witness Mr. Tolsdorf, are not lawyers.  If they were 
lawyers, they would have known things like whitepapers do not exist in litigation; a writ 
of mandamus is something to force the government to do something, (and therefore 
could not have been involved in a rate case) or that lawyers are expected to know the 
rules of practice in the forum in which they practice.  They also would have known that 
legislative work cannot be considered to be work on a rate case or any other litigation.  
In short, they are not “experts” regarding the services for which ComEd seeks recovery 
in rates.  The body of law cited in People ex rel. Madigan and in the final Order in 
                                                 
7  ComEd did attach a copy of its privilege log to its Reply Brief.  
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Docket 10-0467 on the subject (See, Docket 10-0467, final Order of May 24, 2011, at 
65-91) makes it clear that, before expert witness fees and attorney’s fees can be 
approved, evidence must establish that the fees in question were actually incurred in 
the case at bar and that those fees are reasonable.  Merely having accountants (Mr. 
Fruehe and Mr. Tolsdorf) generally state that they are reasonable cannot fulfill this 
requirement.  

 
 In its Reply Brief, ComEd asserts that, pursuant to Ill. Rule Evid. 703, the 
underlying evidence, upon which, the expert witnesses relied, need not be entered into 
evidence.  Ill. Rule Evid. 703 provides that: 
 

The facts or data in the particular case upon which an expert bases an 
opinion or inference may be those perceived by or made known to the 
expert at or before the hearing. If of a type reasonably relied upon by 
experts in the particular field in forming opinions or inferences upon the 
subject, the facts or data need not be admissible in evidence. 
 

Ill. Rule Evid. 703.   
 

This argument overlooks the fact that these witnesses are not experts regarding 
the professions that billed ComEd and were included in rate case expense.  They have 
no knowledge regarding what is acceptable in any of the particular fields at issue, or the 
rates for those fields. It should be emphasized that, while these witnesses are 
accountants, virtually none of the bills presented, with the exception, perhaps, of the bill 
for the cash working capital work performed by SFIO, were performed by accountants.  
Mr. Fruehe and Mr. Tolsdorf cannot be experts regarding the other professions.  Indeed, 
ComEd cites no case law providing that what an accountant determines to be a 
reasonable expenditure regarding attorney’s fees is dispositive.  Finally, Ill. Rule Evid. 
703 concerns admissibility of evidence, which is not the issue here.  ComEd’s evidence 
was admitted into evidence.  That evidence just did not prove ComEd’s rate case 
expense.  
 

Further, Staff has indicated in its Response to ComEd’s Motion that the materials 
provided by ComEd in responses to Staff’s discovery requests are not all of the 
documents that ComEd tendered to Staff in discovery.  It is not known what information 
the additional documents tendered contain, or whether these documents raise more 
questions.  On this basis alone, ComEd’s Motion to Supplement the Record should be 
denied.    

 
The record in this case additionally is silent regarding whether the AG/AARP and 

CUB were privy to the rate case expense discovery responses that were tendered to 
Staff. 8

                                                 
8  In its Reply Brief, at p. 2, ComEd intimates, but does not state directly, that the AG/AARP and CUB were privy to 
these discovery materials early on in this proceeding.  

 There is no indication in the record that, given the information attached to 
ComEd’s Motion to Supplement the Record, the AG/AARP and CUB would not have 
questioned ComEd witness Mr. Fruehe or Staff witness Mr. Tolsdorf regarding that 
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information.  To supplement the record now could therefore create a record that 
appears to abrogate the rights of the AG/AARP and CUB to find out more information 
about the documents that were attached to ComEd’s Motion to Supplement the Record 
through discovery and also to conduct cross-examination regarding this information.  It 
also should be noted that Section 16-108.5 of the Public Utilities Act imposes a very 
tight deadline for completion of the matter here.   
 

ComEd’s Motion to Supplement the Record demonstrates that there is a need for 
the Administrative Law Judges in a rate case, and the attorneys involved, as well as this 
Commission, to be able to determine what services the expert witnesses and lawyers 
actually performed in that case.  Because a meaningful review was utterly lacking in this 
case and because ComEd has provided this Commission with no explanation as to why 
it could not have presented this evidence at the evidentiary hearing regarding rate case 
expense, ComEd’s Motion to Supplement the Record should be denied.   
 
 
CES/DEK/HJ:jt 
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