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 The Staff of the Illinois Commerce Commission (“Staff”), by and through its counsel, 

and pursuant to Section 200.800 of the Illinois Commerce Commission’s (“Commission” or 

“ICC”) Rules of Practice (83 Ill. Adm. Code 200.800), respectfully submits its Response to 

Petitioner’s Motion for Leave to File Supplemental Brief on Petition for Waiver (“Motion”) in 

the above-captioned matter.  

 On December 4, 2012, Frontier filed its Motion requesting leave to file a supplemental 

brief to address the impact of the Commission’s ruling in Docket No. 11-0668. Frontier argues 

that the instant docket presents similar questions of fact and law as were ruled upon by the 

Commission in its November 21, 2012 Final Order ,  in ICC Docket No. 11-0668.  



 Frontier initiated this proceeding on May 3, 2012, with full knowledge of the ICC Docket 

No. 11-0668 proceeding, which was initiated on September 30, 2011, a full five months earlier. 

Frontier could have awaited the Commission’s Final Order in that docket before initiating this 

docket, but it chose not to do so. Furthermore, Frontier could have requested a continuance in 

this docket to await the decision in Docket No. 11-0668, but again it chose not to do so. See 83 

Ill. Adm. Code § 200.560.  

 Further, if Frontier believed at the time it filed its Petition that the two proceedings 

genuinely presented “similar questions of fact and law”, as it now ostensibly does, Motion at 2, it 

ought to have sought consolidation of the two matters. Section 200.600 of the Commission’s 

Rules of Practice provides in relevant part that: “[t]he Commission or [ALJ] may order two or 

more proceedings involving a similar question of law or fact to be consolidated where rights of 

the parties or the public interest will not be prejudiced by such procedure.” 83 Ill. Adm. Code 

200.600 (emphasis added). Instead, Frontier slept upon its perceived rights, requiring the 

Commission, Staff, and parties to devote resources to resolving two proceedings instead of one. 

In short, Frontier failed to do the one thing it could – and should – have done to obtain a 

common resolution of any allegedly similar issues.
1
  

Frontier now seems dissatisfied with its prior decisions, but allowing Frontier to submit a 

Supplemental Brief in this Docket based on its new perspective would unfairly prejudice the 

other parties at this stage of the proceeding. Frontier’s Motion should be denied based on this 

alone. 

Moreover, Staff is not clear on what Frontier intends to include in its Supplemental Brief. 

While a Supplemental Brief seems to indicate arguments of law, Frontier explicitly states that it 

                                                 
1
  Staff does not concede that there are in fact similar issues of law or fact in the two proceedings. 

Any assumption that issues of fact or law are common to both proceedings is entirely for the sake of 

argument.  



believes “similar questions of fact and law were raised” in ICC Docket No. 11-0668, and 

requests leave to . . . address[] the impact of the Commission’s ruling in Docket No. 11-0668. 

Frontier Motion at 2. Therefore, Staff anticipates that Frontier may intend to attempt to bring in 

new statements of fact and law. However, the record in this Docket was marked Heard and 

Taken on October 16, 2012. Tr. at 26. To the extent Frontier is now requesting the Commission 

to consider evidence that is not in the record, the request is improper, and should be denied. See  

83 Ill. Adm. Code § 200.610. 

Wherefore the Staff of the Illinois Commerce Commission respectfully requests that 

Frontier’s Motion for Leave to File Supplemental Brief on Petition for Waiver be denied, or, in 

the alternative, that Staff be granted the opportunity to reply to Frontier’s supplemental brief, and 

for any further relief that the administrative law judge deems appropriate and just. 
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