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JUDGE SAINSOT:  11-0711.  It is the matter of 1

Illinois Commerce Commission on Its Own Motion, and it2

concerns development and adoption of rules concerning3

rate case expense.4

Will the parties identify themselves for 5

the record, please.6

MR. LANNON:  Appearing on behalf of the Staff 7

of the Illinois Commerce Commission, Jessica Cardoni,8

Nicole Luckey, Mike Lannon, 160 North LaSalle Street,9

Suite C-800, Chicago, Illinois 60601.10

MR. O’BRIEN:  On behalf of the People of the 11

State of Illinois, Timothy O’Brien, Karen Lusson,12

Office of the Illinois Attorney General, 100 West13

Randolph, Floor 11, Chicago, Illinois 60601.14

MS. MITCHELL:  On behalf of Nicor Gas 15

Company, Anne Mitchell with the firm of Rooney, 16

Ripple & Ratnaswamy, LLP, 350 West Hubbard Street,17

Suite 600, Chicago, Illinois 60654.  18

MR. EIDUKAS:  On behalf of the Peoples Gas 19

Light & Coke Company and North Shore Gas Company, 20

Theodore Eidukas of the Law Firm of Foley & Lardner,21

LLP, 321 North Clark Street, Chicago, Illinois 60654.  22
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MR. WIER:  On behalf of Commonwealth Edison 1

Company with the Law Firm of Eimer Stahl, Jonathan2

Wier.  The address is 224 South Michigan Avenue, Suite3

1100, Chicago, Illinois 60604.  4

MR. PERKINS:  On behalf of Commonwealth 5

Edison Company, Bradley R. Perkins, 10 South Dearborn,6

Suite 4900, Chicago, Illinois 60603.7

JUDGE SAINSOT:  Okay.  I’ve looked over the 8

proposed rule.  I’m sorry, on the phone, go ahead.      9

MR. WHITT:  On behalf of Illinois Attorney 10

General, Mark Whitt, Chicago, Illinois 60601.  And I’m11

in St. Louis, so I appreciate your telephone12

conference.13

JUDGE SAINSOT:  I’m so glad that you pointed 14

out that you weren’t in the building next door to this15

building.16

MS. MOORE:  Appearing on behalf of Mid 17

American Energy Company, Jennifer Moore, 106 East18

Second Street, Davenport, Iowa 52808.      19

JUDGE SAINSOT:  I have looked over the 20

proposed rule, and there are some questions that I have21

about it.22
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MS. SODERNA:  Judge, this is Julie Soderna.1

JUDGE SAINSOT:  Your appearance.  We just 2

started, so go ahead. 3

MS. SODERNA:  Thank you.  Your Honor, this 4

is Julie Soderna on behalf of Citizens Utility Board,5

309 West Washington, Suite 800, Chicago, Illinois6

60606.7

JUDGE SAINSOT:  And just for the court 8

reporter information, it’s S-o-d-e-r-n-a.  Anybody else9

on the phone, I’m sorry.10

Okay.  I have looked over the proposed 11

rule, and I have some questions, and you may be able to12

answer them or not, but I think probably some legal13

briefing is going to take place.  Does anybody know why14

we care at all about the contract between the utilities15

and its lawyers?16

MR. LANNON:  Well, that would lay out if it’s 17

anything other than an hourly rate that they are18

working under.  That would provide us the numbers.19

JUDGE SAINSOT:  Okay.  That makes sense to20

me.  Why do we care about utility employees, what they21

do in relation to rate case expense?22
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MR. LANNON:  It’s our position, and I forget1

what order, a recent order where the Commission said2

that if they are recovering through rate case expense,3

internal employees time spent on preparing the rate4

case, that they have to be treated the same as the5

attorneys as far as documenting.   6

JUDGE SAINSOT:  But we’re looking at a body 7

of law that Kaiser versus MMPC.  I have been practicing8

for almost thirty years now.  I have never seen the9

expenses of the client even mentioned.  So, I would10

like a briefing on that.11

MR. LANNON:  Okay. Internal employees?12

JUDGE SAINSOT:  Right.13

MR. LANNON:  Rate case expense recovery.14

JUDGE SAINSOT:  Maybe I’m wrong.  Maybe I 15

didn’t do the right cases.  I’m open, but I have just16

never seen it, and it just struck my eye. 17

MR. O’BRIEN:  I’m sorry.  I didn’t mean to 18

interrupt.  I think the case Mr. Lannon was   19

referring to is 11-0561.20

MR. LANNON:  Consolidated.  It’s one of the 21

utility law cases that was a rehearing.  That was the22
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issue.1

JUDGE SAINSOT:  That particular case all of 2

the internal rate case expense was denied.3

MR. LANNON:  Because they didn’t document it 4

the way they are supposed to document like an attorney. 5

They gave no documentation basically.6

JUDGE SAINSOT:  Well, that’s not quite my 7

understanding, but maybe I’m wrong.8

MR. LANNON:  Well, the Commission asked them 9

for further documentation, and I believe that was the10

reason why it went to rehearing to give the company an11

opportunity.12

JUDGE SAINSOT:  That’s true.  I mean I’m no 13

expert on that case but -–14

MR. LANNON:  And, your Honor, I’m not trying 15

to push aside the case law.  What is it, Hensley?16

JUDGE SAINSOT:  Or Kaiser versus MMPC is the 17

big one.18

MR. LANNON:  And I’ve got the great memo 19

right here, but our starting point is the statute.20

JUDGE SAINSOT:  Our starting point says21

attorneys fees and expert witness fees.  That’s it. 22
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MR. LANNON:  Okay.  1

JUDGE SAINSOT:  I mean I’m just saying, you 2

know, and are –- there are a few other questions I3

have, and here is kind of my perspective, ironically4

you can get attorneys fees and expert witness fees for5

invalidating a regulation.  Last thing the State of6

Illinois needs is another bill right now, so let’s7

avoid that.8

MR. LANNON:  I’m not following that.  You 9

mean for invalidating?10

JUDGE SAINSOT:  A regulation.  It’s part of 11

the administrative procedure rule.  So I don’t want to12

create a regulation that will just be invalidating so13

let’s be --  14

MR. LANNON:  You’re saying the rule goes too 15

far?16

JUDGE SAINSOT:  I’m saying I don’t know if 17

the rule is legal.18

MR. LANNON:  Okay.  Because of the utility 19

in-house?20

JUDGE SAINSOT:  I don’t know that that’s 21

legal.  It’s certainly nothing that I have seen off the22
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top of my head.  1

Now, another question I have is why do 2

we have a utility board representative affidavit.  What3

does that do?4

MR. LANNON:  We thought that was quite 5

important, your Honor.  Instead of just having lawyers6

sign off on something, to have a corporate officer sign7

off.  That signature in our view would require -– would 8

naturally require a higher degree of diligence.9

JUDGE SAINSOT:  Why?10

MR. LANNON:  Because corporate officers don’t 11

like to sign anything.  And when you do, they are very12

careful about what they sign, and they make people13

below them cross the t’s and dot the i’s and make sure14

the numbers are accurate.  15

JUDGE SAINSOT:  But if they are passing on 16

the expenses, why would they even care.17

MR. LANNON:  Because they are saying that to 18

the best of their ability that it is true and if --19

JUDGE SAINSOT:  I mean it just seems more 20

logical that the attorney would have the information21

then the  -–22
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MR. LANNON:  Well, the corporate officer 1

actually would okay the payment based on that2

information, too.3

JUDGE SAINSOT:  Right, but if you know you’re 4

going to get reimbursed, why would you care.  I mean I 5

don’t know why we don’t just do it like everybody else6

does it, and that’s something that should be briefed.7

MR. LANNON:  Okay.8

JUDGE SAINSOT:  And the rule has something 9

called support cost.  I have no idea what that is.  We 10

should think about either defining it.  Well, A,11

defining it.  And, B, have some law on the subject12

because there are a lot of costs that are not included13

in attorneys fees and expert witness fees.14

MR. LANNON:  Well, I think support costs 15

would be probably looked at as overhead cost.  Things16

like copying.  Things like that.17

JUDGE SAINSOT:  And those are not allowed, so 18

think about that.  We will need briefing on that issue.19

That’s why lawyers charge hefty fees, and that’s why20

expert witnesses charge hefty fees.  The overhead is21

part of the fee.  22
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The other thing I thought I saw the word 1

incremental in there.  Lawyers don’t know what the word2

incrementing is so if there are accounting terms, let’s3

define them.4

MR. LANNON:  Well, I am trying to think of 5

how this would work.  For instance, the word6

incremental came in as a proposal from the utilities. 7

It’s not in stats proposed rule.8

JUDGE SAINSOT:  Well, I’m sure you have9

accountants that can give some professional opinion as10

to what incremental means.11

MR. LANNON:  Where I was going, your Honor, 12

is if we’re going to be briefing this issue is the13

baseline like staff proposed rule?14

JUDGE SAINOT:  Yes, and then you all could 15

say as we said before if that’s applicable, you know,16

just so we’re clear.  You’re not like spinning your17

wheels and doing so twice. 18

JUDGE SAINSOT:  And there may be other things 19

that I have that I haven’t caught, but that’s a good20

basis.21

MR. LANNON:  Well, why don’t we start with 22
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this list and just open it all up.1

JUDGE SAINSOT:  Right.  But we need law on 2

the subject.  I give you all this law, and we get stuff3

that is not -– well, I just didn’t see a lot of4

pertinent law on anybody’s part.5

All right.  So how long will it take to 6

get a brief out?  Should we do simultaneous briefing or7

would the utilities rather see stats and then respond?8

MR. LANNON:  Well, we’d probably do 9

simultaneous, but we’re open to any suggestions.10

MR. WEIR:  If we did that, maybe we could 11

come up with a common outline or something to frame the12

discussion.13

MR. LANNON:  That’s fine.  That would 14

probably be helpful.15

MS. MITCHELL:  Your Honor, just to clarify16

something you said or maybe staff counsel said, that we17

are going to use the list of questions that you have as18

a baseline and possibly open it up to other issues?19

JUDGE SAINSOT:  Sure.  If you see something20

else, sure.21

MS. MITCHELL:  Okay.  So if that’s the case, 22
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then I don’t know if simultaneous makes sense or we1

will certainly have an opportunity to respond.  You2

know as long as we’ve got enough rounds of issues.3

MR. O’BRIEN:  I think if there is an agreed 4

outline that we have beforehand, that may be out there. 5

That would require a non-simultaneous brief just from6

my perspective. 7

JUDGE SAINSOT:  So, what’s the consensus,8

non-simultaneous or simultaneous?9

MR. O’BRIEN:  The People would be fine with 10

the simultaneous.11

MR. LANNON:  Initial and reply round?12

MR. O’BRIEN:  Initial and reply.  And if the 13

utilities wanted to do an agreed outline, we would be14

amenable to that as well.15

JUDGE SAINSOT:  While I’m on the subject of16

law, I’m not referring to general rate case law.  I’m17

referring to specific law regarding attorney’s fees and18

expert witness fees, just so we’re clear.19

MR. LANNON:  Your Honor, I don’t mean to put 20

you on the spot or anything, but this law you’re21

referring to is it in your mind controlling law or was22
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the Appellate Court just pointing it out as some type1

of guiding law?2

JUDGE SAINOT:  Both the Appellate Court and 3

the Commission have said use these as guidance. 4

However, I do think that some things just at least5

raise the inference of going outside that body of law,6

and I don’t know why we’re making stuff up when there7

are thousands of Illinois cases and thousands of8

Federal cases on the subject.  I don’t know why we have9

to do -— maybe there is a reason.   10

MR. LANNON:  That’s kind of where I was 11

getting at.  If this whole body of law is controlling12

law, then maybe we don’t need a rule.  It’s all out13

there.  14

JUDGE SAINSOT:  The Commission said we need a15

rule.  It’s too late now.  That’s a short answer.  The16

long answer is nobody followed that law and that 17

before -- I mean there was a regulation about rate case18

expense that nobody followed.19

MR. LANNON:  Okay.20

JUDGE SAINSOT:  Okay.  So, simultaneous 21

briefs.  How long do you need? 22
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MR. LANNON:  Maybe let’s look at the 1

calendar.  We have holidays out there.2

JUDGE SAINSOT:  Do you want me to leave for a 3

few minutes while you work it out?  You all will have4

to look at your calendars.5

MR. LANNON:  Sure.  Should we go off the 6

record?7

JUDGE SAINSOT:  Yes.  I will be back in five 8

minutes.9

(Off the record.)10

JUDGE SAINSOT:  We are going back on the 11

record.  Staff has had and all the lawyers have had12

scheduling conferences and have agreed to the following13

schedule.  Initial briefs regarding the subjects that I14

touched on to be filed and served by January 16, 201315

and reply briefs, if any, by February 14 with a status16

hearing a week from then on Thursday, February 21 at17

11:00 o’clock.  Anything I should add, change?18

Okay.  Well, have a good day everybody.19

Thank you.20

(Adjourned at 11:30 o’clock a.m.) 21

22
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