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From: Sipek, Gayle D. [gayle.sipek@klgates.com] 
Sent: Monday, August 27, 2012 11: 19 AM 
To: VonQualen, Janis 
Cc: Steven L. Childers (stevechilders@consolidated.com); Lannon, Michael; Palmer, Angelique; 

@ MacBride, Owen; Zolnierek, Jim; Hayes, Michael J.; Johnson, Dawn L.; Moore, Abram 
Subject: FW: Consolidated Communications Enterprise Services, Inc. Response to Verified Petition for 

Declaratory Ruling, Docket 12-0413 
Attachments: SECURUS TECHNOLOGIES RESPONSE.PDF 

I received notice this morning that the original e-mail ,vas undeliverable to Janis Von QuaJcn. I am resending to 
Janis Von Qualen. 

From: Sipek, Gayle D. 
Sent: Thursday, August 23, 20122:26 PM 
To: Janis Von Qualen (j:.Lonqual(wic:;c:;jlinois.gov); Steven L. Childers (stevechilders(mconsolidated.com); Michael J. Lannon 
(mlannon@iccillinois.gov); Angelique Palmer (apalmer@icc.illinois.9.QY); Owen E. MacBride 
(omacbride@schiffQgrdin .com); James Zolnierek (jzolnier@icc.illinois.gov) 
Cc: Johnson, Dawn L.; Hayes, Michael J.; Moore, Abram 
Subject: Consolidated Communications Enterprise Services, Inc. Response to Verified Petition for Declaratory Ruling, 
Docket 12-0413 

The attached is being sent on behalf of Dawn L. Johnson. 

Gayle D. Sipek 
Legal Secretary to Dawn L. Johnson 
K&L Gates LLP 
70 West Madison Street, Suite 3100 
Chicago, Illinois 60602 
Phone: +1.312.558.8277 
gayle.sipek@klgates.com 
wlNW.klgatescom 
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VIA E-MAIL AND FEDERAL EXPRESS 

Janis Von Qualen 
Administrative Law Judge 
Illinois Commerce Commission 
527 East Capitol Avenue 
Springfield, Illinois 62701 
jvonqual@icc.illinois.gov 

Re: 	 Consolidated Communications Enterprise Services, Inc. 
Verified Petition for Declaratory Ruling, Docket 12-0413 

Dear Ms. Von Qualen: 

This firm represents Securus Technologies, Inc. ("Securus"). We write regarding the Verified 
Petition for Declaratory Ruling (the "Petition") filed by Consolidated Communications 
Enterprise Services, Inc. ("Consolidated") with the Illinois Commerce Commission ("ICC") on 
July 3,2012, Docket No. 12-0413. 

Introduction 

Consolidated is a disappointed bidder for the moc inmate telephone contract which the State 
recently awarded to Securus. The Petition is nothing more than an attempt of a disappointed 
bidder to manufacture some type of after-the-fact support for its meritless bid protest lawsuit. As 
set forth in more detail below, we would request that the ICC use its broad discretion and 
summarily dismiss the Petition pursuant to Section 200.220(h) of the ICC's Rules of Practice 
because: 1) Consolidated has filed a lawsuit before the Circuit Court of San gam on County 
seeking the same relief; 2) the ICC has already ruled on and resolved the rate issue Consolidated 
requests a declaratory ruling on; and 3) Consolidated is not an "affected person" with standing to 
request this declaratory ruling. 

A. 	 Consolidated Has Brought the Rate Issue Before a Court. 

As an initial matter, the ICC should use its discretion to summarily dismiss the Petition because 
Consolidated has brought this matter before a Court. 

The State has recently awarded Securus the State's new inmate telephone contract. 
Consolidated, the State's incumbent inmate telephone provider, filed a bid protest claiming that 
Securus' bid included surcharges that exceeded the cap on surcharges for provision of 
telecommunications services authorized by 83 Ill. Adm. Code §770.40(c) and (e). The Chief 
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Procurement Office ("CPO") denied Consolidated's bid protest because prior ICC precedent 
made clear that "inmate-only payphone providers [such as Securus] are not regulated 
'telecommunications carriers' within the meaning of Section 13-202 of the Act." See Petition, 
Attachment I, CPO's Decision. Based on this ICC precedent, the CPO denied Consolidated's 
bid protest. 

After the CPO denied Consolidated's bid protest, Consolidated commenced a lawsuit against 
Securus, the Department of Central Management Services, the lllinois Chief Procurement Office, 
and others (Consolidated v. Dept. o/Central Management Services, et al., Case No. 2012 MR 
556, Circuit Court of Sangamon County, Illinois) (the "Springfield Litigation) regarding the 
IDOC inmate telephone contract. l See Consolidated's Complaint filed in the Springfield 
Litigation (attached hereto as Exhibit 1). Consolidated alleged in the Springfield Litigation that 
thc CPO was incorrect in denying its bid protest because Securus should be not be able to exceed 
the ICC's cap on surcharges. 

Rule 200.220(b)(1) oflCC's Rules of Practice require Consolidated to include "a full disclosure 
of the requester's interest" in its Petition. Consolidate failed to do this. Specifically, 
Consolidated failed to mention that the same issue it requests a declaratory ruling on is the 
subject of the Springfield Litigation. The Petition is simply an attempt to end-run the court in the 
Springfield Litigation and attempt to manufacture some type of an after-the-fact favorable ruling. 
As such, the Commission should dismiss the Petition. 

B. 	 The ICC Has Already Ruled On and Resolved the Rate Issue Raised by 
Consolidated. 

The ICC should also summarily dismiss the Petition because the ICC has already issued 
precedent providing that payphones for prison inmates are "private-use" phones that are not 
subject to the ICC's certification or other requirements. 

Consolidated requests a ruling on whether the inmate telephone services at issue are "operator 
services" as that term is defined by Section 770.10 ofTitle 83 of the Illinois Administrative 
Code. However, the ICC's prior ruling makes clear that the inmate telephone services at issue 
are not "operator services" subject to the requirements ofSection 770. Indeed, in Commission 
Docket No. 96-0131, Inmate Communication Corporation (June 5, 1996) (attached hereto as 
Exhibit 2), the ICC reiterated its prior precedent that "telecommunication providers that do not 
locate telephones in public areas are not public utilities and are not subject to Commission 
regulation with respect to that service." The ICC explained that prisoners are not members of the 
public, and a provider of pay telephones which are for inmate-only use is therefore "not [] a 
public utility or telecommunications carrier under Section 13-202 of the Public Utilities Act with 

The same day Consolidated tiled its Complaint in the Springfield Litigation and its Petition with the ICC, it filed 
a second bid protest with the CPO (raising other meritless issues). Consolidated is using this desperate flurry of 
meritless actions in an effort to prolong its status as the provider ofpayphone services to IDOC inmates, even if only 
for the short time during which the frivolous complaints are pending. 
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respect to these phones even though it may be considered to be reselling telecommunications 
services." In fact, the ICC made clear that it "considered operator services associated with the 
provision of non-public telephones in corrections institutions to be exempt from the operator 
service requirements of 83 Ill. Adm. Code 770." This case has never been rescinded or 
overturned. Moreover, this case was recently cited in Commission Docket No. 05-0429, Infinity 
Networks (Oct. 19,2005) (attached hereto as Exhibit 3), where the ICC affirmed its position that 
"inmate-only payphone providers are not regulated 'telecommunications carriers' within the 
meaning of Section 13-202 of the [Public Utilities] Act" and that "[t]hese principles will guide 
all subsequent proceedings before this Commission," As such, the ICC has already resolved the 
issues in the Petition by concluding that payphones for prison inmates are "private-use" phones 
that are not subject to the ICC's certification or other requirements. 

C. 	 The Commission should Dismiss the Petition Because Consolidated is not an 
"Affected Person" with Standing to Request a Declaratory Ruling. 

Section 200,220(a) of the ICC's Rules of Practice only entitles an "affected person" to request a 
declaratory ruling. Consolidated cannot be an "affected person" because the bidding for the 
IDOC inmate telephone contract is finished and the State has issued a notice of intent to award 
the contract to Securus. The Petition does not mention any future bidding or even attempt to 
explain how Consolidated is an "affected person." 

Apparently, Consolidated hopes to reverse the Commission's longstanding position on this issue 
and then attempt to convince the court in the Springfield Litigation to somehow retroactively 
apply the revised position to disqualify Securus. A court cannot retroactively apply an ICC 
ruling that did not exist at the time ofbidding to disqualify a bidder. The Petition is merely 
Consolidated's misguided litigation tactic, which does not make Consolidated an "affected 
person" with standing to request a declaratory ruling, 

Conclusion 

For the above-described reasons, the ICC should summarily dismiss the Petition. Alternatively, 
Securus requests that it be served with the Petition pursuant to Section 200.220(c) of the ICC's 
Rules of Practice and that Securus have the opportunity to file a response to the Petition. 

Sincerely, 
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;/ 
Michael 1. Hayes 

cc: 	 Owen MacBride 


