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NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

through its undersigned counsel, and pursuant to 83 Ill. Adm. Code 200.190 and 83 Ill. 

Adm. Code 200.830 files this Reply to Securus’ Response to the Staff Motion To Strike 

(“Staff Motion”) Portions of Securus Technologies’ (“Securus Response”) Brief on 

Exceptions (BOE), and Staff’s Reply to Consolidated Communications Services 

(“Consolidated”) Response to the Staff Motion to Strike. 

I. OVERVIEW 

Consolidated petitioned the Commission for a declaratory ruling as to the 

applicability of Section 220 ILCS 5/13-901 of the Public Utilities Act (the “Act” or “PUA”) 

and the Commission’s regulations at 83 Ill. Adm. Code Part 770, Operator Service 

Providers, as it relates to operator services provided by Consolidated in connection with 

its provision of telephone calling services for inmates of corrections facilities in Illinois.   

This is a petition for a declaratory ruling, where the Petitioner does not dispute the facts, 

but simply seeks whether a rule is applicable to it.   
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Some of the issues raised in Staff’s Motion To Strike Portions of Securus’ BOE 

were fully addressed, and in the interest of avoiding unnecessary duplication, Staff has 

not repeated every argument previously made in Staff's Motion.  Thus, the omission of a 

response to an argument that Staff previously addressed simply means that Staff 

stands on the position taken in its initial motion. 

II. ARGUMENT 

Staff’s Response to Consolidated  

Staff agrees with and supports Consolidated’s position on every issue it 

addressed in its Response to the Staff Motion to Strike.  In particular, Staff agrees with 

and supports striking the additional portions of the Securus BOE that Consolidated 

identified for the reasons Consolidated articulated.  (See Consolidated Response to 

Staff Motion to Strike, pp. 1-2) 

Staff’s Response to Securus 

As an initial matter, one need only a cursory reading of the Securus Preliminary 

Statement in its Response to understand the absurdly desperate tactics that Securus 

has been reduced to.  (See Securus Response to Staff’s Motion to Strike, pp. 1-2)   For 

instance, Securus claims that Staff is pursuing an “unrelenting effort to rush this 

proceeding to resolution . . . with as little analysis and inquiry as possible.”  Yet, 

Attachment A (the transcript of the pre-hearing held on July 31, 2012) to the Securus 

Reply clearly reflects that Securus itself agreed to the schedule.  Moreover, Securus 

claims that it needs to respond to new facts that Staff injected into this proceeding by . . 

. discussing the publicly available [bid] that Consolidated has already described in its 

filing.”  Id. at 1.  Huh?  What?  Staff “injected” new facts by “discussing” something 
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Consolidated had “already described”?  Now that is an example of pure double-speak.  

It also seems to assume that Staff’s role in Commission proceedings is supposed to be 

that of a potted plant; that is, a party that merely sits and does not say or offer anything.   

Securus also, to put it charitably, willfully mis-characterizes the pre-hearing 

conference.  If Securus was not a “party” on July 31, it is also technically true when 

Securus filed its Response to the Petition, filed on August 23, 2012, it was not a party 

because Securus filed a Petition to Intervene on August 30, 2012.  Nonetheless, the 

ALJ treated Securus as a party on both July 31 at the pre-hearing conference and 

August 23 when Securus was allowed to file its Response to the Petition.  Securus 

should not be allowed to complain now that it was not a party on July 31.  Additionally, 

Securus claims that it was not asked whether it “wanted discovery, pre-filed testimony 

or a hearing.”  Of course, this is an absurd claim as Securus agreed to the schedule that 

was put in place.  Ironically, in this instance, it is Securus that is claiming for itself the 

role of a potted plant. 

A. Securus’ knowingly agreed that the facts in this record are 
uncontested, that no issues of fact exist, and waived its’ right to 
present a witness, to engage in discovery and to have an evidentiary 
hearing. 

 
Securus would have you believe that it never agreed that the filing of discovery, 

pre-filed testimony, or a hearing was unnecessary.  Well thankfully, we have the 

transcript of the July 31, 2012, pre-hearing conference, and an email from Securus to 

the ALJ prior to the pre-hearing conference, to jog our memories. 

Prior to the pre-conference hearing, counsel for Securus contacted 

Administrative Law Judge (“ALJ”) Von Qualen on July 30, 2012, and submitted a 

detailed letter requesting dismissal of the Petition.  (See Staff Exhibit 1, July 30, 2012).  
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Attached to this letter, were documents in support of Securus’ letter requesting 

dismissal such as, legal pleadings from other unrelated cases, a prior commission 

order, and case law.  In this letter, Securus provided a detailed 3 page outline of past 

events leading up to the Petition, Securus’ opinion on the legal viability of the Petition, 

the reasons why Securus believed that the Petitioner should not be allowed to bring this 

petition, and ultimately why the Petition should be dismissed.  Id.  The ALJ filed this 

letter on e-docket as an ex parte filing.  (See Ethics Report, July 31, 2012) 

 At the July 31, 2012 pre-hearing conference, Securus entered an appearance.   

The relevant portions of the transcript clearly show the subject matter dealt with, the 

representations, and understanding of the parties and the ALJ, are as follows: 

Judge Von Qualen:  I think that the purpose of the prehearing is to set a 
schedule for this matter. 

*** 
Judge Von Qualen:  Shall we go off the record and we can discuss the 
timing for filing of the responses? 
 
We will go back on the record. 
 
While we were off the record, we had a brief discussion regarding 
scheduling and how to proceed in this matter.  It was discussed whether 
or not testimony would be necessary, and the parties have agreed that 
testimony would not be necessary.  My understanding is that Securus is 
going to file a Petition to Intervene and would like an opportunity to file a 
response, and that response will be due to be filed and served on the 
parties on or before August 22.  And Staff would also like the opportunity 
to file a response.  Staff’s response will be due to be filed on or before 
August 29 and served on the parties.  And then the petitioner will have an 
opportunity to reply to both responses on or before September 12. 
 

*** 
Judge Von Qualen:  To the extent there are any facts in the response or 
reply that are new to the record, I would expect them to be supported by 
an affidavit or verification pursuant to the Rules of Civil Procedure. 
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(Tr., July 31, 2012, pp. 7, 9-11; Securus Response to Staff’s Motion to Strike, Ex. A) 

(Emphasis added). 

   It is clear from the email and the record that Securus had notice and knowledge 

prior to the pre-hearing conference of all claims asserted by the Petitioner and any 

potential areas of contested fact.  It is also clear that Securus knew that it would need to 

notify the parties and the ALJ of any contested issues of fact, whether discovery would 

be needed, and if a hearing on the matter was required before briefing.  However, the 

transcript clearly reflects the fact that Securus raised no issues of fact; did not contest 

any facts in the Petition; and was not deprived of the right to discovery as Securus said 

nothing to the ALJ or the parties and waived that right.  Id.  Instead, Securus agreed to 

go straight to briefing of the legal issue.  Id.   

 Asking for a “re-do” because of Securus’ failure to advocate the way they would 

now like to, based on a change in strategy since the Proposed Order was issued, does 

not create a legal or factual basis to manufacture alleged evidence to support its 

position.  

 Accordingly, Securus has not shown that it did not knowingly agree that the facts 

in this record are uncontested.  Securus has shown that it intentionally waived its right 

to discovery, to present a witness that could present facts, and to hold an evidentiary 

hearing in this matter.  Until the Proposed Order was issued, Securus was content to 

brief the issue.  Hindsight is 20/20, but it does not entitle Securus to a second, third, or 

even fourth bite of the apple where there are no issues of fact or legal error. 
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B. Staff Made No New Factual Arguments or Conclusions Regarding 
Costs of Inmate Telephone Services, and therefore, Securus is not 
entitled to set forth new unsubstantiated and unsworn facts into the 
record. 

 
Securus contends that it is entitled to respond to the alleged “unsubstantiated 

and erroneous factual conclusions regarding the cost of inmate telephone services that 

Staff injected into this proceeding and which have been adopted in the Proposed 

Order”.  (Securus Response to Motion to Strike, p. 2)  As is clear from the record, Staff 

did not inject facts but, instead, relied upon the facts in the Petition.  Staff’s Response to 

the Petition argued that the Commission should be mindful of already distressed 

consumers that actually order and pay for these services, and make a declaratory ruling 

that the rates they pay should be regulated.  This is a legal and policy issue, not a 

factual issue as Securus would have you believe.   

Contrary to Securus’ representations, no new facts were injected by Staff apart 

from those stated in the Petition.  Neither were any new facts, arguments, or 

conclusions made with respect to:  the expense of providing this calling service or the 

technical requirements imposed on vendors to provide this service – these are new 

unsubstantiated and unsworn alleged facts and conclusions inserted by Securus in its 

BOE!  None of these purported new facts were ever part of the record, or tested by the 

parties.  Securus attempts to improperly insert new facts and conclusions based on 

those facts in its’ BOE, in violation of Part 200.830(e) of the Rules of Practice and this 

Court’s clear instruction.  (November 13, Ruling, at 3)  

 Also, Securus’ representation that Staff does not dispute that portions of its’ BOE 

are material and relevant is also not accurate.  Nowhere does Staff concede that 
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Securus’ new unsubstantiated and unsworn facts are material or relevant.  Interestingly 

enough, Securus makes this broad allegation without a single cite the record to 

substantiate this claim.   

 Additionally, with respect to Securus’ contention that the arguments in Staff’s 

response were only done after Securus responded to the Petition, as previously 

mentioned, Securus agreed to the schedule specifically required Staff to file its 

response after Securus filed its Petition to Intervene and its Response to the Petition.    

Thus, the record clearly shows that Staff’s legal arguments were not made in reaction to 

Securus’ response, it was made pursuant to a timeline agreed upon by the parties’ and 

ordered by the Court.  There is no merit to this argument.    

 As such, Securus has not demonstrated that it is entitled to set forth new 

unsubstantiated facts in the record. 

 
C. The New Unsubstantiated Facts in Securus’ BOE are not in the 

Record and are not Subject to Administrative Notice. 
 

The record is the uncontested facts in the Petition.  Securus concedes this in its’ 

Response to Staff’s Motion to Strike Portions of Securus’ BOE.  (Securus Response to 

Staff’s Motion to Strike, p. 6)  Yet, in its Response, Securus references provisions of 

Illinois Department of Corrections (“IDOC”) technical requirements as to how to make 

the inmate phone system work, in an unrelated contract and business arrangement not 

before the Court.  Securus contends that because the Petitioner attached an existing 

yet unrelated contract to its Response to Securus’ Motion to Set Discovery Schedule, 

which was denied by the Court, it has free reign to argue that this reference created an 

issue of fact.  Securus argues that this unrelated contract permits it to talk about other 



12-0413 
Staff’s Reply to It’s Motion to Strike  

Portions of Securus’ BOE 

8 
 

IDOC contracts and the technical requirements thereunder.  However, a simple look at 

the Petitioner’s reference to the unrelated existing contract with IDOC in its’ Response 

to Securus’ Motion to Set Discovery Schedule, shows that Consolidated simply 

referenced that contract in an attempt to explain to this Court that Securus’ delay tactics 

in this docket would have a prejudicial effect on other existing contracts.  (See, 

Consolidated Resp. to Securus’ Mot. To Set Discovery Schedule, p. 9, referencing Ex. 

4)  This ‘other’ unrelated IDOC contract was not mentioned for its factual application, 

relevance, or materiality to the instant docket.  No facts or provisions from this other 

IDOC contract were even raised or argued by the Petitioner or Staff, as the technical 

requirements of the inmate phone system are not at issue here. 

Securus had not provided any evidence  or even made a remotely reasonable 

argument to support its contention that the Petitioner’s specific and limited reference to 

an unrelated contract, would allow Securus to introduce new facts in its BOE regarding 

technical provisions that a vendor must follow to provide inmate phone service.  These 

facts are not at issue, nor were they ever part of the record.  They are not be subject to 

Administrative Notice, and should be stricken from Securus’ BOE. 

 

II. CONCLUSION 

WHEREFORE, Staff respectfully requests that the Administrative Law Judge 

GRANT Staff’s Motion to Strike Portions of Securus’ BOE in its entirety.  
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       Respectfully submitted, 
 
       __________________________ 

MICHAEL LANNON 
ANGELIQUE PALMER 
Office of General Counsel 
Illinois Commerce Commission 
160 N. LaSalle, Ste. C-800 
Chicago, IL   60601 
Phone:  (312) 793-2877 
Fax:      (312) 793-1556 
E-mail:  mlannon@icc.illinois.gov 

            apalmer@icc.illinois.gov 
 
 
       Counsel for Staff of the 
December 12, 2012     Illinois Commerce Commission 
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