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 BEFORE THE ILLINOIS COMMERCE COMMISSION 
STATE OF ILLINOIS 

 
Illinois Commerce Commission ) 
On Its Own Motion  ) 
  ) ICC Docket No. 12-0456 
Development and adoption of rules ) 
concerning municipal aggregation ) 
 

VERIFIED REPLY COMMENTS 
OF THE COALITION OF ENERGY SUPPLIERS 

 
 The Coalition of Energy Suppliers ("CES"), comprised of Interstate Gas Supply, Inc. 

d/b/a IGS Energy and MidAmerican Energy Company, by and through its counsel Quarles & 

Brady LLP, and pursuant to the direction of the Administrative Law Judge, respectfully submits 

the following Comments in reply to the Response Comments to the Proposed Municipal 

Aggregation Rule ("Proposed Rule") filed on or about November 28, 2012 by various parties in 

the instant proceeding.1   

I. 

INTRODUCTION 

 CES's Response Comments articulated several fundamental guiding principles that 

should apply to any rule regulating municipal aggregation.  Those basic tenets include:  

• Promoting Customer Choice;  

• Minimizing Customer Confusion;  

• Ensuring Competitive Neutrality;  

• Facilitating Transparency; and  

• Reducing the Likelihood of Anti-Competitive Outcomes.   

                                                 
1 The filings made by the parties on November 28, 2012 contain a variety of titles.  For the sake 
of uniformity, the November 28, 2012 filings are referred to herein using the filing party's name 
and "Response Comments."   
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(See CES Response Comments at 2-3.)  The modifications to the Proposed Rule suggested by 

CES abide by those principles and seek to prevent the creation of one "preferred" method for 

customer switching over another.  (See id. at 3-4; see also Appendix A to CES Response 

Comments.)  Other parties expressed a similar concern about the Proposed Rule being used as a 

vehicle to pick a preferred approach to customer switching.  (See, e.g., Retail Energy Supply 

Association ("RESA") Response Comments at 1-2 ("As currently drafted, Staff's Draft heavily 

tilts the playing field in favor of those Retail Electric Suppliers ('RES') who emphasize municipal 

aggregation as their preferred marketing channel, at the expense of those RESs employing direct 

methods requiring affirmative action on the part of the customer.").)   

 Municipal aggregation is but one of several choices available to an electric customer in 

Illinois, and is not a "preferred" choice under any law or Illinois Commerce Commission 

("Commission") policy.  (See CES Response Comments at 2-3; RESA Response Comments at 1-

2.)  Even the section of the Illinois Power Agency ("IPA") Act that provides for municipal 

aggregation underscores the need to preserve the existing methods of exercising customer 

choice, obligating the IPA to make available "to any citizen a list of all supply options available 

to them in a format that allows comparison of prices and products."  (20 ILCS 3855/1-92(e) 

(emphasis added).)  That provision further cements the primacy of the need for a rule that 

respects customer choice -- if a customer has made a choice regarding electric supply, that choice 

must be respected, and a rule that in any manner facilitates tampering with that customer choice 

is wholly inappropriate.  (See CES Response Comments at 2-3.)     

 As a corollary, practical point, it is important to recognize that market conditions vary 

over time, making different switching options look more or less attractive to various customers 

as those market conditions change.  The best reflection of a customer's actual intent is that 
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customer's affirmative actions, and those choices should be respected as specific evidence about 

the customer's desires.  Accordingly, the Commission should take a "long-term" approach by 

implementing competitively neutral rules that recognize that individual customer choice is 

paramount.   

 Thus, CES reiterates that the Proposed Rule should be modified in a number of ways, 

consistent with the following points: 

• The Proposed Rule should explicitly prohibit a termination/cancellation fee for a 

customer who is part of an opt-out aggregation unless the customer has affirmatively 

chosen to be subject to such a fee.   

• In all cases, if a customer has made an affirmative choice to switch suppliers prior to 

being swept into a municipal aggregation program, that choice must be respected. 

• Any rule that places a burden of any material kind on a non-switched customer who 

wants to elect to opt out of an aggregation program should be rejected. 

(See generally Appendix A to CES Response Comments.) 
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II. 

ADDITIONAL COMMENTS 

 CES continues to advocate for the inclusion of the modifications to the Proposed Rule 

that CES included in Appendix A of its Response Comments.  CES also offers the following 

additional comments for the Commission's consideration.2 

 A. CES Supports Rules That Clearly Indicate That 
  Switched Customers Should Not Be Swept Up In Aggregations 
  
 There should be no question that customers who have previously switched to a RES 

should not be swept up in an opt-out aggregation program.  CES agrees with those parties -- 

including RESA and Prairie Point Energy LLC d/b/a/ Nicor Advance Energy ("NAE") -- who 

advocate for stronger and clearer rules to remove any doubt about that point.  (See RESA 

Response Comments at 1-6; NAE Response Comments at 2.)  The Commission should establish 

a clear demarcation to ensure that all parties -- governmental aggregators, aggregation suppliers, 

non-aggregation suppliers, and, most importantly, customers -- understand that when a customer 

has made a choice to switch, that choice will be respected and legally protected.  Similarly, the 

Commission should include rule language that makes clear that switched customers will not be 

targeted for aggregation.   

 The language that CES provided in Appendix A to its Response Comments would 

achieve those ends in a fair and balanced manner.  The language suggested by RESA and NAE 

attempts to reach similar ends.  Although CES prefers its suggested language, it agrees with the 

perspective expressed by RESA and NAE on these points. 

                                                 
2 These Reply Comments include reference to several specific items included in the other parties' 
Response Comments.  Failure to comment on other matters included in those Response 
Comments should not be interpreted as agreement with such matters, and CES reserves the right 
to comment further on all issues in future filings. 
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 B. The Commission Should Reject ComEd's 
  Suggestion For A Burdensome Opt-Out Procedure 
 
 Commonwealth Edison Company ("ComEd") suggests inclusion of a burdensome 

requirement to impose upon any customer who might want to opt out of an aggregation program.  

Specifically, ComEd suggests language for Section 470.400(a) of the Proposed Rule under which 

any customer wishing to simply opt out of an aggregation would have to do so in a manner 

compliant with the customer switching provision of the Consumer Fraud and Deceptive Business 

Practices Act, 815 ILCS 505/2EE ("Fraud Act").  (See ComEd Response Comments at 7-8; 

Appendix A to ComEd Response Comments at 6.)   

 ComEd's suggestion should be rejected.  Creating such a barrier to a customer's ability to 

opt out of an aggregation program -- a program that such a customer may have done nothing to 

support and, indeed, may have voted against -- is completely contrary to the notion that a 

customer's individual preference for electric service should be afforded prime consideration.  

ComEd's suggestion would -- intentionally or not -- tilt the playing field in favor of aggregation 

over the other choices available to a customer. 

 ComEd's Response Comments state that the suggested ComEd language is necessary "to 

avoid erroneously excluding a customer from an Aggregation Program."  (ComEd Response 

Comments at 7.)  ComEd's statement communicates a clear bias in favor of aggregation 

programs as the preferred method of customer switching.  ComEd ignores the fact that there 

should be equal concern that an aggregation program would erroneously include a customer.  

The law expresses no preference in favor of including customers in an aggregation program, and 

imposing one through the Proposed Rule would be unjustified as a matter of law and policy.  In a 

situation of an opt-out program, where a customer faces a "default" switch in service if the 
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customer does not act, the process to avoid that "default" switch should be simple and 

straightforward. 

 ComEd also argues that its suggested modification to Section 470.400(a) of the Proposed 

Rule is appropriate because similar language is included in other sections of the Proposed Rule.  

(See id.)  That argument is misleading.  In the first two other sections ComEd references 

(Sections 470.400(b) and (c)), the customers in question have already made an affirmative 

decision to switch to hourly service or RES service and, thus, it is completely appropriate that 

any further switch be confirmed in accordance with the Fraud Act.  The other three Sections 

ComEd references (Sections 470.500(a), (b), and (c)) relate solely to opt-in aggregation 

programs; again, in an opt-in scenario, it is wholly appropriate that a customer switch be 

confirmed in accordance with the Fraud Act since the customer is not facing any type of 

"default" switch in service if the customer fails to opt in.  In short, in each of the other 

circumstances cited by ComEd, the customer has made an individual, demonstrable affirmative 

election, and that election should be respected.  In this instance, where the customer's only 

individual affirmative election is to opt out, the regulations should be crafted to give full weight 

to that decision. 

 For these reasons, CES respectfully requests that the Commission reject ComEd's 

suggested modifications to Section 470.400(a) of the Proposed Rule. 

 C. The Commission Should Reject Language That Would 
  Prevent Customers From Understanding Their Full Range Of Choices 
 
 In setting forth the construct for municipal aggregation, the IPA Act itself recognizes the 

need for dissemination to customers of "all supply options available to them."  (20 ILCS 3855/1-

92(e).)  Consistent with that requirement, the Commission should reject any proposed language 

that would have the effect of limiting the information about supply options made available to 
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customers.  Accordingly, suggested modifications to the Proposed Rule from the Illinois 

Competitive Energy Association ("ICEA") that would delete disclosures about choice options 

should be rejected.   

 ICEA suggests that Section 470.300(b) be modified to delete the disclosure statement 

that: "all customers are able to purchase their electricity supply from a Retail Electric Supplier or 

the electric utility (either utility fixed price or hourly service)."  (See ICEA Response Comments 

at 5.)  ICEA suggests that including such language in disclosures "will inevitably confuse 

customers."  (Id.)  ICEA's position is unpersuasive.   

 ICEA fails to explain why including a straightforward statement about the range of 

choices available to a customer would "inevitably confuse" that customer.  On the contrary, if a 

customer were not made aware of all of the available supply options, the customer would be 

lacking basic information directly relevant to the decision of whether to join the aggregation or 

opt out.  The idea of keeping customers in the dark about their options is contrary to and wholly 

inconsistent with the Commission's long-standing policies of encouraging transparency, 

customer education, and full disclosure of information.   

 For these reasons, CES respectfully requests that the Commission reject ICEA's proposed 

modification to Section 470.300(b). 

 D. The Commission Should Support A Longer Opt-Out Period 

 The opt-out period should last at least one full billing cycle from the aggregation 

disclosure postmark date, to allow customers time to better understand their options and the 

consequences of their action or inaction.  (See Appendix A to CES Response Comments at 5.)  

Certain parties advocate longer and shorter opt-out periods than the 18 days suggested in the 

Proposed Rule.  (See, e.g., CNT Energy Response Comments at 6 (advocating 21 days); ICEA 
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Response Comments at 6-9 (advocating 14 days.)  Rather than focus upon a specific number of 

days, CES recommends that the Commission provide customers with a single billing cycle to 

opt-out. 

 ICEA's statement that it would be "hard to imagine an aggregation program that is so 

complicated it takes a notice recipient more than two weeks to decide" is not well taken.  (ICEA 

Response Comments at 7.)  It is plain that a broad range of customer understanding exists 

regarding aggregation programs and, in fact, it is the case that municipal aggregation can be a 

source of confusion for many customers.  Educational efforts such as the Commission's 

pluginillinois.org web site are encouraging education about the issues, but that educational 

process is in its infancy.  Moreover, it is not as if customers are going to stop their daily lives to 

research the intricacies of a particular municipal aggregation program.  Even a customer 

committed to trying to fully understand the options and the implications of acting (or not acting) 

may find it difficult to spend sufficient time during a two week period to gather and digest the 

relevant information.  Accordingly, allowing at least one billing cycle to elapse to allow a 

customer to make a decision about his or her electric supply is fair and appropriate. 

 Fairness to customers dictates that a reasonable length of time be afforded to opt out of an 

aggregation program before such customers are swept into the program.  The Commission is no 

doubt aware that the amount of public understanding about municipal aggregation remains 

somewhat limited, given that municipal aggregation is relatively new to Illinois customers.  

 Accordingly, CES respectfully requests that the Commission provide that customers have 

at least a single billing cycle to decide whether to opt out of an aggregation program.  
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III. 

CONCLUSION 

 Consistent with the principles set forth herein and in CES's November 28, 2012 Response 

Comments, CES respectfully requests that the Commission revise Staff's Proposed Rule as 

described above and as fully set forth in Appendix A to CES's Response Comments. 

 Respectfully submitted, 
THE COALITION OF ENERGY 
SUPPLIERS 
 
 

 By: /s/Christopher J. Townsend 
  Christopher J. Townsend 
Christopher J. Townsend 
Christopher N. Skey 
Adam T. Margolin 
Quarles & Brady LLP 
300 North LaSalle Street 
Suite 4000 
Chicago, IL 60654 
Phone: (312) 715-5000 
christopher.townsend@quarles.com 
christopher.skey@quarles.com 
adam.margolin@quarles.com 
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STATE OF ILLINOIS ) 
   )  SS 

COUNTY OF COOK ) 
 
 

VERIFICATION 
 

Christopher J. Townsend, being first duly sworn, on oath deposes and says that he is one 
of the attorneys for the Coalition of Energy Suppliers, that he has read the above and foregoing 
document, knows of the contents thereof, and that the same is true to the best of his knowledge, 
information, and belief. 

 

            
       ____________________________________ 
 Christopher J. Townsend 
Subscribed and sworn to me 
this ___ of December 2012. 
 
 
___________________________________ 

 


