
 

 1 

STATE OF ILLINOIS 
ILLINOIS COMMERCE COMMISSION 

 
Illinois Commerce Commission 

On Its Own Motion 
 
Development and adoption of rules 
concerning municipal aggregation 
 

:
:
:
:
:
:

 
 
 

12-0456 

 
METROPOLITAN MAYORS CAUCUS’ 

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS 

I. INTRODUCTION AND OVERVIEW 

The Commission entered an Order dated July 31, 2012 initiating this rulemaking 

proceeding to “develop rules regarding municipal aggregation to implement the appropriate 

provisions of the Illinois Power Agency Act and the Public Utilities Act.”  July 31, 2012 Order at 

p.  2.  To justify asserting jurisdiction in this area, the Commission relied on a staff report dated 

July 18, 2012 (“Staff Report”) identifying several provisions in the Illinois Public Utilities Act 

(“PUA”) that the staff purports give the Commission authority to develop rules governing 

municipal aggregation.  But the Commission staff’s conclusions ignore a key fact: the General 

Assembly amended the PUA, effective January 1, 2010, to explicitly remove from the 

Commission the authority to supervise and regulate governmental aggregators.   

As amended, the PUA does not contain any provision authorizing the Commission to 

develop rules regarding municipal aggregation.  Also, the Illinois Power Agency Act (“IPA 

Act”), which gives municipalities and counties the power to aggregate electrical loads, does not 

grant the Commission any authority over municipal aggregation.  No statute provides the 

Commission with the power to develop the proposed rules, and, therefore, this proceeding should 

be dismissed for lack of subject matter jurisdiction. 
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II. ARGUMENT 

A. Authority Over Municipal Aggregation Is Vested with the Illinois Power Agency, Not the 
Illinois Commerce Commission. 

 
The power of municipalities and counties to engage in aggregation of electrical loads is 

established and contained in Section 1-92 (“Section 1-92”) of the IPA Act, 20 ILCS 3855/1-92, 

and has been in place since the adoption of Public Act 96-0176, which became effective on 

January 1, 2010.  A copy of Public Act 96-0176 is attached as Exhibit A.  Prior to January 1, 

2010, the power of municipalities and counties to aggregate electricity was contained in Section 

17-800 (“Section 17-800”) of the PUA.  Public Act 96-0176 adopted Section 1-92 of the IPA Act 

and repealed Section 17-800 of the PUA, taking the regulation of electric aggregation out of the 

PUA and out of the scope of the Commission’s powers.   

When the General Assembly originally adopted Section 17-800 in Public Act 95-0311, it 

explicitly stated that governmental aggregators are not public utilities or alternative retail electric 

suppliers.  Further, the General Assembly established limited Commission powers in the field of 

governmental aggregation, stating that aggregation “shall be subject to supervision and 

regulation by the Commission only to the extent provided in this Section.”  A copy of Public Act 

95-0311 is attached as Exhibit B.  Section 17-800 limited the Commission’s authority to the 

review of certain aspects of the municipal aggregator’s aggregation process, as follows: 

 Each governmental aggregator was required to submit to the Commission for review 

and approval its local plan for operation and governance of its electric aggregation 

program.  The Commission was granted the power to issue an order approving the 

plan, or rejecting the plan if certain specified minimum requirements for the local 

plans contained in Section 17-800 were not met. 
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 Bids for electricity received by the municipal or county aggregator were required to 

be reported to the Commission, and the municipality or county was required to wait 

15 days after filing the bids with the Commission before awarding the proposed 

agreement. The Commission had the authority to suspend the award of any agreement 

based on those bids if the Commission found that the solicitation of bids or the award 

“are not in conformance with the plan or if the cost for energy in the first year would 

exceed the cost” of energy under Section 16-103 of the PUA. 

When Section 17-800 was repealed, the General Assembly completely removed the 

Commission’s supervision and regulatory powers over these aspects of the electric aggregation 

process.  The concurrent adoption of Section 1-92 vested these key local decisions with the 

elected officials of municipalities (their corporate authorities) and counties (the county board), 

allowing these officials to make appropriate local decisions regarding whether to aggregate the 

electrical loads of their residential and small commercial retail customers in their communities 

and on what terms.  20 ILCS 3855/1-92(a), (b).  The Illinois Power Agency is now the state 

agency authorized to assist municipal and county aggregators in developing their local plans of 

operation and governance.  Section 1-92(b). 

It is significant that the Senate sponsor of Public Act 96-0176, Senator Koehler, expressly 

stated that this Public Act (House Bill 722) “removes the regulation of an electric aggregation 

program from the Illinois Commerce Commission and gives it to the Illinois Power Agency” as 

well as changing the aggregation process to allow both “opt-in” and “opt-out” aggregation 

programs.  A copy of the Senate Transcript for May 13, 2009, pages 128-129, is attached as 

Exhibit C. 
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Section 1-92(a) further supports the lack of Commission authority and jurisdiction over 

governmental aggregation, stating that “A governmental aggregator under this Section is not a 

public utility or an alternative retail electric supplier.”  This language is consistent with the long-

standing definition in the Public Utilities Act that utilities of municipal corporations and political 

subdivisions are not public utilities that are subject to the jurisdiction of the Illinois Commerce 

Commission.  220 ILCS 5/3-105(b).   

While the Commission has general supervisory authority over public utilities under the 

PUA (see 20 ILCS 5/4-101) and has jurisdiction over alternative retail electric suppliers (see 20 

ILCS 5/16-115), the lack of any delegation to the Commission in the language of Section 1-92 

makes it clear that the Commission has no jurisdiction over municipal and county aggregators.  

Also, although the Commission has authority over certain aspects of electric regulation under the 

IPA Act, such as the power to deal with the renewable portfolio standard and the clean coal 

portfolio standard, see 20 ILCS 3855/1-75(c), (d), those powers do not extend the Commission’s 

powers to the subject matter of Section 1-92, which governs municipal and county aggregation.  

Indeed, the Commission is not mentioned in Section 1-92.  Because the Commission must 

receive its authority from the General Assembly by statute, City of Chicago v. Illinois Commerce 

Commission, 79 Ill.2d 213, 402 N.E.2d 595 (1980), the silence in Section 1-92 as to any 

Commission role makes it clear that the Commission has no authority and jurisdiction over 

municipal and county aggregation. 

The proposed draft rule submitted by the Commission staff on November 1, 2012 reaches 

more broadly into the arena of municipal aggregation than was permitted even under the now-

repealed language of Section 17-800.  The proposed draft rule would have substantial impacts 

on, and provide additional limitations and restrictions on, at least the following subjects:  the 
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terms and provisions of the plans of operation and governance adopted by the municipal 

aggregators, as well as the terms and provisions of their agreements for the purchase of 

electricity and other related services. These subjects are expressly vested in the municipal 

aggregators by Section 1-92, and Section 1-92 does not provide any authority to the Commission 

over these functions. 

B. Reliance on Implied Powers to Regulate Governmental Aggregators in the PUA Is 
Inconsistent with Statutory Provisions Currently in Place for Governmental Aggregation. 

 
It is well-established law that the Commission is a creature of the legislature and, as such, 

“derives its power and authority solely from the statute creating it, and its acts or orders which 

are beyond the purview of the statute are void.”  City of Chicago v. Illinois Commerce 

Commission, 79 Ill.2d 213, 217-18, 402 N.E.2d 595, 597-98 (1980).  The Commission’s 

authority to promulgate rules must find its source in an enabling statute.  Id. at 218.  The Staff 

Report relies on a series of provisions in the PUA to try to show Commission authority to 

regulate municipal and county aggregation.  However, such reliance is misplaced, because the 

staff’s analysis ignores that the Commission’s authority to supervise and regulate municipal 

aggregation was repealed by Public Act 96-0176 and reassigned to the Illinois Power Agency.    

Moreover, none of the provisions relied upon in the Staff Report are sufficient to provide 

the type of regulatory authority that the Commission must have in order to adopt the proposed 

draft rule.  See Staff Report at 2-4.  Each is discussed briefly in turn below:  

 Section 16-104:  Review of Section 16-104 as a whole shows that this Section 

governs the delivery of electricity to retail customers by regulated electric 

utilities, and allows the Commission to adopt rules “governing the criteria for 

aggregation of the loads utilizing delivery services.”  The phrase “criteria for 

aggregation” is clearly technical in nature and governs standards for the capacity 
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and operation of the utility facilities themselves, or the procedures for aggregating 

a load for electricity delivery, and not the business relationship of the electric 

utility and the municipal or county aggregator. In addition, Section 16-104 

addresses aggregation for “voluntary groupings of customers” but has not been 

amended since 1999.  Thus, it clearly does not contemplate or control opt-out 

governmental aggregation plans.  Reliance on this Section is inappropriate and 

inconsistent with the intent of Section 1-92. 

 Section 10-101: This Section allows the Commission the “power to hold 

investigations, inquiries and hearings concerning any matters covered by the 

provisions of this Act, or by any other Acts relating to public utilities subject to 

such rules and regulations as the Commission may establish.”  When this clause is 

read in context with the rest of Section 10-101, this power to adopt rules and 

regulations is clearly authority to adopt procedural rules for matters before the 

Commission—not substantive rules governing the operation of a municipal or 

county aggregation program.  Also, as noted above, Section 1-92 provides that 

municipal and county aggregators are not public utilities and so this authority 

could not govern them.  

 Section 8-501: This Section allows rulemaking by the Commission over “the 

performance of any service or the furnishing of any commodity of the character 

furnished or supplied by any public utility.” Without any factual or legal support, 

staff simply asserts that municipal aggregation is subject to Commission 

regulation under this clause, stating: “Staff characterizes municipal aggregation as 

having the character of a service or commodity provided by a public utility, 
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therefore, the Commission has been granted the rulemaking authority for 

municipal aggregation.”  These conclusions ignore that the General Assembly has 

expressly removed the Commission’s regulatory authority over municipal 

aggregation from the PUA by repealing Section 17-800 and adding Section 1-92 

to the IPA Act through the adoption of Public Act 96-0176.  It is clearly beyond 

what the General Assembly intended for the Commission to argue that Section 8-

501 allows Commission regulation of municipal aggregation in light of these 

changes in the Commission’s enabling legislation. 

 Section 20-110: This Section establishes the Office of Retail Market Development 

(“ORMD”), which is charged with developing a plan to promote retail 

competition and presenting that plan to the Commission.  Each year thereafter, the 

ORMD must submit an annual report to the Commission and General Assembly 

“that suggests administrative and legislative action necessary to promote further 

improvements in retail electric competition.” The ORMD “may include municipal 

aggregation of customers…as tools for retail market development.”  Under 

Illinois law, including City of Chicago v. Illinois Commerce Commission cited 

above, the Commission cannot gain rulemaking authority over municipal and 

county aggregation on the basis of any ORMD report that recommends 

administrative action; the Commission’s authority must come from the General 

Assembly.  There is no rulemaking authority in Section 20-110 of the PUA. 

 Section 20-130:  While this Section authorizes the Commission “to establish retail 

choice and referral programs to be administered by an electric utility or the State,” 

this does not apply to municipal aggregation programs.  Rather, this Section 
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authorizes the Commission to establish customer incentive programs, retail choice 

programs, and referral programs that will be administered by electric utilities.  A 

municipal aggregation program is neither established by the Commission nor 

administered by an electric utility, and this authority cannot be extended to the 

regulation of aggregation programs established by municipalities. 

III. CONCLUSION 

The Commission derives its powers solely from the statute creating it, and the 

Commission has no jurisdiction to act in excess of its statutory authorization.  City of Chicago v. 

Illinois Commerce Commission, 79 Ill.2d 213, 217-18 (1980).  The General Assembly explicitly 

repealed the statutory provision that gave the Commission power to oversee municipal 

aggregation when it passed Public Act 96-0176.  In doing so, the legislature intentionally 

rescinded the Commission’s authority and reassigned the oversight of municipal aggregation to 

the Illinois Power Agency.  The Commission has failed to identify any statutory provision that 

gives it authority over municipal aggregators.  Neither the IPA Act nor the PUA authorizes the 

Commission to regulate municipal aggregation programs by administrative rulemaking, and, 

accordingly, the Commission has no jurisdiction to conduct this proceeding.    
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For all the reasons stated above, the Metropolitan Mayors Caucus respectfully moves the 

Commission to enter an order dismissing this proceeding in its entirety pursuant to 83 Ill. Adm. 

Code 200.190. 

METROPOLITAN MAYORS CAUCUS 

     By:   /s/  Barbara A. Adams     
       One of its attorneys 
Barbara A. Adams 
James T. Mueller 
Holland & Knight LLP 
131 South Dearborn Street, 30th Floor 
Chicago, Illinois 60603 
Telephone: (312) 578-6563 
Fax: (312) 578-6666 
barbara.adams@hklaw.com 
jim.mueller@hklaw.com  
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