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VERIFIED REPLY COMMENTS OF 
THE ILLINOIS COMPETITIVE ENERGY ASSOCIATION 

ICEA, by and through its counsel, Shefsky and Froelich, and pursuant to the direction of 

the Administrative Law Judge, respectfully submits the following comments to the Illinois 

Commerce Commission in response to the Initial Comments to the Proposed Municipal 

Aggregation Rule (“Proposed Rule”) filed in this proceeding on November 28, 2012 by the 

Coalition of Energy Suppliers (“CES”), CNT Energy (“CNT”), Metropolitan Mayors Caucus 

(“Caucus”), Nicor Advanced Energy ("NAE"), Retail Energy Supply Association (“RESA”), and 

Wind on the Wires ("WOW"). 

In these Verified Reply Comments, ICEA does not respond to each and every issue raised 

by parties submitting Initial Verified Comments.  ICEA has already responded to certain of these 

issues in its Initial Verified Comments and stands by its earlier comments or recommendations 

with regard to those issues.  With regard to issues not yet addressed or raised by ICEA, ICEA 

reserves the option to raise such issues at a later date.  

I. Coalition of Energy Suppliers (“CES”) 

A. The CES’s statement that “... nothing about the municipal aggregation rules 
should limit customer choice or ‘push’ the customer into an aggregation.”  
[Section 470.600] 

The CES states that “... nothing about the municipal aggregation rules should limit 

customer choice or ‘push’ the customer into an aggregation.”  CES Initial Comments at 3.  ICEA 
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concurs with the sentiment behind this principle but not necessarily with the CES’s solution 

which appears, somewhat ironically, to be in part a desire to prevent a municipality from sending 

an informational mailing to its residents regarding the municipality’s aggregation program and 

the ability of residents to join that program.  Whether or not to engage in such a mailing appears 

to ICEA to be a decision the IPA leaves to the governmental aggregator to make.  ICEA agrees 

with the CES to the extent that if a governmental aggregator engages in such a mailing, special 

attention must be given by the governmental aggregator to tone and content to ensure that 

residents who have already chosen a retail electric supplier are not confused as to their supplier 

status or their energy options by the letter they receive. 

Keeping with the sentiment that nothing about the municipal aggregation rules should 

limit customer choice, ICEA agrees with the CES’s inclusion of new text to Section 470.60 that 

states “Nothing in these Rules shall be construed to modify or limit the rights of RESs to market 

their services to Illinois consumers, including consumers located within a jurisdiction that has or 

is contemplating having an aggregation Program.”  CES Section 470.600, Initial Comments, 

Appendix 8. 

B. The CES’s opposition to the creation of a verification process for customers 
who elect to opt-out of an opt-out aggregation. 

The CES states that “opting out should not be an unduly burdensome process.”  CES 

Initial Comments at 5.  ICEA concurs.  To the extent the Proposed Rule or any party attempts to 

place a verification process upon a customer’s decision to opt out of an aggregation similar to the 

verification process set forth in the Consumer Fraud and Deceptive Business Practices Act for 

verifying a customer’s decision to change electric suppliers, ICEA would be opposed to such an 

attempt. 
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C. The CES’s position that no early termination fees should apply in a 
municipal aggregation setting unless the customer has chosen to be subject to 
such a fee.  [CES Proposed New Subsection 470.400(a)] 

The CES states that “the Proposed Rule should explicitly prohibit a 

termination/cancellation fee for a customer who is part of an opt-out aggregation unless the 

individual customer has chosen to be subject to such a fee.”  CES Initial Comments at 5.  ICEA 

is not aware of any statutory authority provided to the Commission to categorically ban the 

application of early termination fees in aggregation settings.  A governmental aggregator in 

negotiating on behalf of its residents should (and ICEA believes does) have the legal right to 

agree to an offer that includes an early termination fee.  Residents are informed of the existence 

of any fee in their opt-out notification letters.  In addition, aggregation customers share the same 

Part 412 protections with regard to other customers in terms of their ability to rescind without 

incurring early termination fees (412.210) or to terminate their agreement within ten business 

days after receipt of their first bill without penalty (412.230).  Accordingly, the Commission 

should reject attempts to impose a blanket ban on early termination fees in aggregation settings 

other than those limited instances already provided for in Part 412. 

D. The CES’s expanded Commission notification requirements.  [CES Proposed 
New Sub-Section 470.200(4).] 

The CES seeks to have aggregation suppliers provide “all fees, commissions, or other 

amounts of any kind that have been or may or will be paid to or received by the Governmental 

Aggregator or any agent, broker, or consultant association with the Aggregation Program or the 

Governmental Aggregator.”  CES Proposed New Sub-Section 470.200(a)(4), Appendix 4.  There 

does not appear to be any commentary in the CES Initial Comments that speaks to the revision to 

the proposed rule contained in its Appendix to its Initial Comments.  ICEA does not support the 

revision.  ICEA notes that any “agent, broker or consultant” associated with an aggregation 
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program is likely under a contractual agreement with the governmental aggregator, not the 

aggregation supplier.  Accordingly, the aggregation supplier will not have access to the sought 

after information regarding agents, brokers and consultants.   

ICEA also believes there is a distinction between commissions from “other amounts of 

any kind” which could include the reimbursement of expenses.  Most, if not all, Governmental 

Aggregators require the winning supplier to reimburse them for expenses resulting in the 

development of a municipal aggregation program, including costs associated with the 

referendum, RFP, and attorney/consulting fees.  These reimbursement obligations are detailed in 

the Plan of Governance and residents in the community have the opportunity to review these 

provisions and provide comment during the public hearing process.  As such, ICEA believes that 

further disclosure should be at the discretion of the Governmental Aggregator and that a rule 

requiring disclosure for the reimbursement of costs is not warranted. 

II. Center for Neighborhood Technology (“CNT”) 

A. CNT’s view that “utility hourly service is one choice among many that should 
be treated equitably.”   

CNT notes that “utility hourly service is one choice among many that should be treated 

equitably.”  CNT Initial Comments at 2.  ICEA concurs with this general sentiment.  ICEA 

appreciates CNT's continued support for the expansion of residential electric choices in Illinois.  

Id.  ICEA agrees that utility hourly service is a legitimate  option available to customers beyond 

utility default supply that should, within the parameters of the Public Utilities Act and the ICC’s 

Integrated Distribution Company rules (Part 452), and to the extent reasonable and practicable, 

be treated similar to other customer choice options. 
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B. CNT’s concurrence with the Proposed Rule’s requirement that customer 
notifications include both the governmental aggregator’s name and seal.  
[Section 470.300]   

CNT believes that the addition of a governmental aggregators seal (referred to as "logo" 

in Section 470.300 of the Proposed Rule) on aggregation disclosure materials (envelope and first 

page) “will help customers distinguish official aggregation notices from other mail and take 

action to exercise their consumer choice.”  CNT Initial Comments at 4.  ICEA noted a number of 

concerns with an ICC mandate requiring the use of a Governmental Aggregator's logo, including 

some operational concerns.  ICEA Initial Comments at 4.  Ultimately, ICEA believes the 

Governmental Aggregator should be afforded the flexibility to determine what is in the best 

interest of its community and to decide if and how its logo should be used.   

C. CNT’s belief that an opt-out period of 21 days or more is necessary to ensure 
that customers have a reasonable chance to make an informed choice 
whether to join an aggregation and take action on that choice.  [Section 
470.400(a)] 

CNT believes a longer opt out period than the current proposed 18 days will increase 

customers’ ability to exercise their choice.  CNT Initial Comments at 6.  For the reasons noted by 

ICEA in its Initial Comments (ICEA Initial Comments at 6-9), ICEA believes that Governmental 

Aggregators should be left with discretion to determine the opt-out period that they believe is the 

best for their community.  However, if the Commission determines that the Proposed Rules 

require a specific out time period, ICEA continues to recommend an opt-out period of 14 days.  

Based on its members experience and utility enrollment deadlines, an opt-out period spanning 14 

days is the most efficient standard of time for opt-out periods in order to allow customers the 

ability to begin receiving the new price without long delays.  ICEA also notes that if the concern 

of those supporting a longer opt-out period is over the application of early termination fees, even 

if a particular aggregation program had an early termination fee, Part 412 protections with regard 
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to a customer’s ability to rescind without incurring early termination fees (412.210) or to 

terminate their agreement within ten business days after receipt of their first bill without penalty 

(412.230) would still apply.  The existence of the above Part 412 protections, in ICEA’s opinion, 

further augment against the notion of extending the opt-out period. 

D. CNT’s support for an early termination fee-free opt out period every two 
years.  [470.400(d)] 

CNT believes such a notice and ETF-free opportunity to leave the aggregation "will 

increase customer engagement with their supply options and help customers to understand not 

only their current options, but the fact that other options are available in the market as well."  

CNT Initial Comments at 8. 

For the reasons set forth in its Initial Comments, ICEA recommends deleting 470.400(d) 

in its entirety.  In addition, ICEA notes its expectation that other retail electric suppliers, to the 

extent they believe they can offer a better deal to customers located within the aggregation than 

the Aggregation Supplier, will almost certainly continue to market their offers to customers 

within the aggregation.  In so doing, they will continue and repeatedly be reinforcing the 

message that aggregation customers have choices in their electric supply.  

With regard to the every two-year opt out period being early termination free, ICEA 

believes that Part 412 already provides sufficient opportunities for customers to exit their 

agreements without early termination fees applying.  ICEA also notes that if 470.400(d) were 

approved by the Commission, it would establish without justification or rationale an artificial 

distinction between customers receiving service under a long term aggregation contract versus a 

long term, individually arranged contract.  ICEA respectfully suggests that there is no policy 

basis to arrive at such a distinction. 
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As ICEA noted in its Initial Comments, however, if the Commission feels compelled to 

provide a rule indicating when a new round of opt-out notifications must be sent by a 

Governmental Aggregator, ICEA suggests it be limited to requiring a new opt-out process 

whenever there are material changes to the aggregation program or terms expire.  This is more in 

line with how RES contracts with individual customers work in non-aggregation settings, and is 

much less likely to invite problems with JCAR or affected municipal entities. 

III. Metropolitan Mayors Caucus (the “Caucus”) 

The Caucus's request that the Commission withdraw the Proposed Rules and take 
no further action. 

The Caucus raises a number of arguments in its Initial Comments concerning the 

Commission's ability to implement rules concerning municipal aggregation.  ICEA believes that 

the Caucus' arguments would best be resolved first and foremost among the governmental 

entities themselves:  i.e. the Commission, the Illinois Power Agency and the Caucus.  As we 

stated in our Initial Comments, ICEA is looking to strike a balance between preserving the 

flexibility the IPA Act provides to Governmental Aggregators and ensuring clarity and a nominal 

level of uniformity in the municipal aggregation framework that will be beneficial for all parties 

desiring the long-term health of municipal aggregation in Illinois.   ICEA suspects there are a 

number of paths that could be taken to reach that goal. 

In its Initial Comments, Commonwealth Edison Company made the point that the draft 

rule does not contain an "applicability" section and that without such a section "the Draft Rule 

creates uncertainty as to whom it applies, including whether or how it applies to municipalities 

and their agents."  Commonwealth Edison Initial Comments at 3.  The inclusion of an 

applicability section may be one pathway to begin to address the Caucus' concerns. 
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IV. Nicor Advanced Energy ("NAE") 

NAE's attempt to limit the scope of municipal aggregation to "RES Service." 

NAE argues that for "clarification purposes" the Proposed Rule should be amended to 

make clear that a RES obtaining customer-specific information in an aggregation setting should 

not be allowed to use such customer-specific information "to market products other than RES 

service …"  NAE Initial Comments at 1.  NAE's proposed language should be rejected.  The IPA 

Act provides that governmental entities "may solicit bids and enter into service agreements to 

facilitate for those loads the sale and purchase of electricity and related services and 

equipment."  (Emphasis supplied.)  Section 1-92(a) of the IPA Act.  Any confidential customer-

specific information received by the aggregation suppliers should be used solely to effectuate the 

provisions of Section 1-92, which, per the above excerpt, clearly contemplates a product set that 

includes not only retail electric service but related services and equipment.  The existing 

Proposed Rule would ensure that the purpose of Section 1-92 can be effectuated and should be 

approved by the Commission. 

V. Retail Energy Supply Association ("RESA") 

A. RESA’s belief that governmental entities are precluded from including 
customers already supplied by a retail electric supplier in their opt-in or opt-
out municipal aggregation efforts.     

At its core, RESA's fundamental objection with the rules appears to be their belief that 

the IPA Act limits opt-in and opt-out aggregation programs to customers taking bundled delivery 

and electric supply from the utility.  See generally, RESA Initial Comments at 2-5, 8. 

1. Opt-Out Programs 

From a public policy perspective, as further explained below, ICEA agrees with RESA 

that the opt-out municipal aggregation process should not include customers already on, or 

pending, retail electric supply.  To the best of ICEA's knowledge, common industry practice to 
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date is for governmental entities to only send opt-out letters to customers who are on utility 

bundled supply.  ICEA believes this industry practice to be consistent with the policy rationale 

generally advanced by proponents to support government opt-out aggregation programs. 

ICEA has no position at this time with regard to RESA's legal argument that the IPA Act 

limits the use of the opt-out aggregation process to customers who are on bundled utility supply 

and by extension RESA’s recommendation to add a definition of retail customer to the proposed 

rule. 

Government aggregation programs are one tool available to policymakers to increase 

residential and small commercial switching levels.  (Other tools available to policy makers are 

purchase of receivables, utility consolidated billing and referral programs.)  Opt-out municipal 

aggregation programs offer a feature unavailable to any other form of` retail electric switching in 

Illinois—the ability to switch a customer's retail electric supply without the need for obtaining 

from the customer the customer's utility account number and without the need for verifying the 

customers decision to change suppliers with a written or electronic letter of authorization, 

recorded third-party verification call or recorded in-bound verification call. 

ICEA agrees with RESA that neither Illinois law nor Illinois energy policy establishes 

municipal aggregation as the preferred method for customers to participate in the competitive 

energy marketplace.  ICEA concurs in the notion that a robust competitive energy market in 

Illinois includes both aggregation and individual choice.  However, Illinois' aggregation law 

clearly sets forth for opt-out aggregations a more streamlined process for obtaining a customer's 

account number and for verifying a customer's desire to change suppliers.  So to that extent, 

Illinois law treats the two acquisition methods (aggregations and individual sales) differently.  

Section 1-92 of the Illinois Power Agency Act makes it easier for retail electric suppliers serving 
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opt-out government aggregations to enroll customers onto their supply.  ICEA suspects that 

streamlined process is not so much a preference for aggregation but recognition of the job 

aggregation performs as a tool to relatively quickly introduce large numbers of consumers to 

retail choice. 

2. Opt-In Programs 

ICEA believes that governmental entities should have the ability if they so choose to send 

all of their residents an information filing regarding their opt-in aggregation program and how 

such customers might opt-in to the program.  In a competitive market, customers are going to, 

and should be able to, hear about other competitive alternatives regardless of whether they come 

from a retail electric supplier or a government entity.  However, ICEA agrees that under existing 

law, a community's chosen opt-in aggregation supplier has an advantage that every other retail 

electric supplier trying to serve that community does not have:  specifically, the chosen opt-in 

supplier has access to a list of names and addresses of customers in the community on retail 

electric supply and has the ability to use that list to further the governmental aggregator’s desire 

to inform its residents about the opt-in program. 

To the extent that this advantage raises the need for a broader marketing list provided by 

the electric utilities and made available to other retail electric suppliers at a reasonable fee, as 

suggested by RESA (RESA Initial Comments at 8).  ICEA is not opposed to the concept.  

Offering such a list would bring the Illinois electric industry into parity with the Illinois natural 

gas industry where the state’s natural gas utilities make available customer lists for a fee to 

alternative gas suppliers.  The topic of customer lists provided by the electric utilities has been 

discussed in various forums in the past and, while ICEA is supportive of the concept, ICEA 

believes the path to making this objective a reality may likely require a change to existing law.  

ICEA does not view access to customer lists to be a necessary element of an aggregation rule, 
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but ICEA would not be opposed to a Commission directive for the ORMD to work with all 

parties to further explore, and to pursue whatever steps may be necessary, to establish the ability 

of retail electric suppliers to obtain from electric utilities at a reasonable fee the names and 

addresses of electric customers located within their service territories.   

B. RESA's proposed early warning customer retention aide. 

RESA proposes (in the alternative) that electric utilities should provide retail electric 

suppliers serving customers within the boundaries of an aggregation the names, addresses and 

account numbers for the retail electric suppliers' customers within one day of the utilities 

providing that information to the governmental aggregator.  RESA Initial Comments at 9.  In 

effect, RESA is asking the Commission to require utilities to provide retail electric suppliers with 

advanced warning that an aggregation is occurring that could impact the retail electric suppliers' 

existing customers located within the boundaries of the aggregation.  RESA notes that such a 

requirement "will allow the incumbent RES to help a customer avoid making an unwise decision 

to join a municipal aggregation program."  RESA Initial Comments at 9. 

ICEA is not opposed to customer retention efforts in general and believes there is value 

to a retail electric supplier in knowing whether or not its customers might be located within the 

boundaries of a particular aggregation.  However, it seems to ICEA that there already exists 

substantial public information for retail electric suppliers to plan ahead to counter such 

prospective aggregation-related marketing and outreach efforts.  ICEA also notes that many of 

RESA's arguments could just as aptly be used to support the provision of advance notice of any 

other retail electric supplier's marketing campaigns outside of an aggregation setting.  Yet no 

one, correctly in ICEA's opinion, is suggesting that retail electric suppliers provide notice to one 

another in advance of their respective marketing efforts.  If anything, other retail electric 

suppliers, by monitoring publicly available websites such as the ORMD's list of communities 
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with pending aggregation referendums, have greater notice of potential marketing activity than 

might otherwise be available.  Accordingly, ICEA respectfully suggests that RESA's proposed 

change be denied.   

C. RESA's proposal to require the disclosure of compensation or other 
consideration provided by an Aggregation Supplier to a Governmental 
Authority. 

RESA proposes that the Proposed Rule be amended to include "any payments or 

donations, including civic contributions and consulting fees, made by the Aggregation Supplier, 

either directly or indirectly, to the Governmental Aggregator."  RESA Initial Comments at 7-8. 

ICEA’s position is that these rules are to create some uniformity in municipal aggregation 

programs without impeding the ability of a Governmental Aggregator to negotiate contracts in 

the best interest of their residents.  Any rule which begins to cross the line into the rights of a 

municipality to keep information confidential should be rejected. While public information may 

be requested through freedom of information requests, there are also provisions where 

information may be kept as trade secret.   ICEA recommends RESA’s proposed amendment to 

the rule be denied. 

VI. Wind on the Wires ("WOW") 

WOW’s proposal to expand the list of required information to be provided by 
aggregation suppliers to the Commission to include the number of 
"members/customers and expected annual load participating in the municipal 
program" and "whether the municipality set a clean energy or renewable 
requirement and what that requirement is."  [470.200] 

ICEA objects to WOW’s proposal (WOW Initial Comments at 2) to the extent that it 

seeks to make public an aggregation supplier's customer counts and annual load estimates.  ICEA 

appreciates the interest of some environmental groups to seize upon municipal aggregation as an 

opportunity to increase renewable percentages in a governmental entity’s energy supply.  ICEA 

is not opposed to such efforts and experience has shown that retail electric suppliers will 
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vigorously compete to supply whatever mix of energy a community might choose.  That being 

said, ICEA objects to adding reporting requirements to retail electric suppliers for information 

(e.g. whether a municipality has set a clean energy or renewable requirement and what that 

requirement is) that interested parties could collect on their own by reviewing governmental 

entities’ publicly filed plans of governance.  In addition, all suppliers must provide 

environmental disclosure statements for their products which, under new statute, may be readily 

available online. 

VII. Conclusion 

ICEA believes that the changes to the Proposed Rules described herein and in ICEA’s 

Initial Verified Comments strike the proper balance between preserving the flexibility the IPA 

Act provides to Governmental Aggregators and ensuring clarity and a nominal level of 

uniformity in the municipal aggregation framework.  ICEA believes the Proposed Rules as 

modified herein and in ICEA’s Initial Verified Comments will be beneficial for all parties 

desiring the long-term health of municipal aggregation in Illinois.   

WHEREFORE, the ICEA respectfully requests that the Commission modify the 

Proposed Rules as set forth herein and in ICEA’s Initial Verified Comments. 

Dated:  December 12, 2012   Respectfully submitted, 

 
/s/ Susan Poll-Klaessy 

Attorney for Illinois Competitive Energy 
Association 
 
John F. Kennedy (jkennedy@shefskylaw.com)  
Susan Poll-Klaessy (sklaessy@shefskylaw.com)  
Erin K. Lynch (elynch@shefskylaw.com)  
SHEFSKY & FROELICH LTD. 
111 East Wacker Drive, 2800 
Chicago, Illinois 60601 
Telephone: (312) 527-4000 / Fax:  (312) 527-4011 
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