
 

 

STATE OF ILLINOIS 
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Illinois Commerce Commission   ) 
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       ) Docket No. 12-0456 

       ) 

Development and adoption of rules  ) 

Concerning municipal aggregation  ) 

       ) 

 

VERIFIED REPLY COMMENTS OF  

FIRSTENERGY SOLUTIONS CORP. 

 FirstEnergy Solutions Corp. (“FES”) hereby submits these Verified Reply 

Comments in response to initial comments of the parties to the Staff of the Illinois 

Commerce Commission’s (“Staff”) draft rule filed with its initial comments on November, 

1, 2012 (“Proposed Rules”) in the above captioned proceeding. 

 FES provides electricity and energy-related services to residential, commercial 

and industrial customers throughout the Northeast, Midwest and Mid-Atlantic regions of 

the U.S., including Illinois.  FES holds a certificate as an Alternative Retail Electric 

Supplier ("ARES") from the Illinois Commerce Commission (“Commission”) to engage in 

the competitive sale of electric service to retail customers throughout Illinois.  FES 

currently provides service to retail electric customers in Illinois, is an active bidder in 

municipal aggregation programs throughout the state, and currently serves as the 

energy supplier for many municipalities' energy aggregation programs.  

I. Introduction 

FES is an individual intervenor in this docket, but is also a member of the Illinois 

Competitive Energy Association (“ICEA”).  Given its ICEA membership, and to avoid 

confusion, FES affirms that its reply comments here are in no way intended to contradict 
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the positions and the modifications to the Proposed Rules suggested in ICEA’s initial 

comments.  However, FES is compelled to reply in its individual capacity to the many 

inaccuracies and misstatements presented in the initial comments of the Retail Energy 

Supply Association (“RESA”).  FES has extensive experience serving municipal 

aggregations in both Illinois and Ohio and serving mass market retail customers in 

Illinois, Ohio, Pennsylvania, Maryland, and New Jersey.  It is one of the leading 

suppliers to municipal aggregation programs in terms of number of customers and 

communities served in both Illinois and Ohio.  This depth of experience makes FES 

uniquely qualified to respond to RESAs inaccurate statements, and to provide the 

Commission with more accurate information as it considers modifications to the 

Proposed Rules.   

RESA’s initial comments mischaracterize the impact municipal aggregation has 

had on Ohio’s markets and allege potential impacts on the Illinois market that are not 

accurate.  RESA and the Coalition of Energy Suppliers (“CES”) together also collaterally 

attack prior determinations of this Commission regarding the definition of “retail 

customer” for the purposes of municipal aggregation.  In the reply comments below, 

FES provides the Commission with information to help it properly weigh RESA’s 

comments against those of the other intervenors as the Commission considers 

modifications to its proposed municipal aggregation rules.  FES further addresses 

CES’s initial comments on the definition of “retail customer” which overlap with RESA’s.  

However, it should be noted that even though FES disagrees with some of CES’s 

comments, CES’s comments do not suffer from the same factual infirmities as RESA’s. 
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II. Municipal Aggregation Will Not “Destroy” Competition, It Is Competition  

As recognized by the Illinois legislature, municipal aggregation is a very effective 

tool for delivering the benefits of retail competition to millions of residential and small 

commercial customers.  At several points in its comments RESA makes the ridiculous 

and unsubstantiated claim that municipal aggregation under the Proposed Rules will 

“destroy” the competitive retail market for electricity in Illinois.  Specifically, it warns that 

not adopting RESA’s proposed edits, especially its preferred definition of “retail 

customer,” would result in “the destruction of the competitive mass market, as seen in 

Ohio.”  However, Ohio has the very rule that RESA advocates for Illinois.   

RESA’s inaccurate statements about the impact of municipal aggregation on the 

competitive mass market (i.e. customers acquired individually rather than through 

aggregation) in Ohio are troubling.  RESA’s comments ignore the fact that municipal 

aggregation is a form of retail competition.  Instead, RESA makes municipal 

aggregation out to be a scourge that will swallow mass market retail competition unless 

restrained.  To do this, RESA advances a couple of false propositions: (1) that the 

Proposed Rules are based on the Ohio municipal aggregation rules; and (2) that 

municipal aggregation has severely harmed competitive retail markets in Ohio.  The first 

is easily discarded when one compares Ohio’s rules with the Proposed Rules.  As to the 

latter proposition, the opposite is actually the case.  Municipal aggregation has helped 

competitive retail markets grow in Ohio, including through mass market channels for 

residential and small commercial customers.  
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A. The Proposed Rules are not “based” on the Ohio rules. 

While there are certainly some similarities between Ohio’s municipal aggregation 

rules and the Proposed Rules, these similarities are largely due to the fact that the both 

address the same issue.  As the Commission is well aware, the Proposed Rules were 

developed through a collaborative stakeholder process.  Many of the parties involved in 

that process had interests unique to Illinois and its regulatory system.  The Proposed 

Rules were based on the Illinois statutes, not the rules of other states. 

Many provisions in the resulting Proposed Rules are decidedly dissimilar to the 

rules in Ohio.  For example, in Ohio, there is a rule detailing how to form an opt-out 

aggregation, and what specifics must be addressed in the municipality’s plan of 

operation and governance.  Ohio Administrative Code 4901:1-21-16.1  Ohio also 

provides a very different process for the list of customers provided to municipal 

aggregators or their suppliers by utilities.  Ohio’s process includes the ability for 

customers to be placed instead on a “do not aggregate list” maintained by the Ohio 

commission.  The “do not aggregate list” is provided for in rule and required by statute.  

Ohio’s differences are driven by that state’s distinct statutory requirements.  See 

4901:1-21-17(D)(3),(E)(1)(b), and (E)(2)&(3), 2 see also Ohio Revised Code 4928.21.3   

In Illinois, there is no statutory requirement that the Commission, the Illinois 

Power Agency, or any other body maintain a “do not aggregate list” as in Ohio.  The IPA 

Act also leaves much broader discretion to municipalities as to what must be included in 

                                                           

1
 Available at http://codes.ohio.gov/oac/4901%3A1-21-16 

2
 Available at http://codes.ohio.gov/oac/4901%3A1-21-17 

3
 Available at http://codes.ohio.gov/orc/4928.21 
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their Plans of Operation and Governance.  A further illustration of the greater discretion 

afforded to municipal aggregation in Illinois is that, unlike Ohio which provides for 

Commission regulation of the Plans of Operation and Governance, the Illinois Power 

Agency is instead given an advisory role.  Given the many differences in the governing 

statutes the Proposed Rules cannot be based on Ohio’s.  

It is RESA that seeks to make the Proposed Rules more like the Ohio rules, but 

without the statutory authority found in Ohio.  Under Ohio’s rules customers currently 

under contract with a retail supplier are ineligible for inclusion in an aggregation 

program.  Ohio Administrative Code 4901:1-21-17(E)(1)(d).  RESA’s proposed changes 

to the definition of “retail customer” in the Proposed Rules would make current or 

pending ARES customers in Illinois ineligible to join aggregations (even by affirmative 

consent).  Adopting RESA’s suggested definition would result in Illinois’ rules that are 

more like the Ohio rules RESA maligns rather than less.  Unlike Illinois, Ohio’s statutes 

make customers currently under contract with a retail electric supplier ineligible to join a 

municipal aggregation. See Ohio Revised Code 4928.20(H)(2).4  On the one hand 

RESA warns the Commission that its rules look too much like Ohio’s, while on the other 

it recommends modifications to the Proposed Rule that would make it more like Ohio’s 

when the IPA Act contains no such limitation.  Even though municipal aggregation in 

Ohio is a retail market success rather than the horror story RESA paints, FES urges the 

Commission to continue its focus on Illinois’ statutes as it develops its final rules.  

FES does not support the switching of currently shopping customers through an 

opt-out process.  However, FES strongly disagrees with RESA’s characterization that a 

                                                           

4
 Available at http://codes.ohio.gov/orc/4928.20 
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municipality’s providing information to ARES customers so that they can make the 

informed choice to join either an opt-out aggregation or an opt-in aggregation by 

affirmative consent is somehow “slamming.”  “Slamming” is when someone is switched 

by a supplier unwittingly.  A customer making an affirmative choice verified in the 

manner required by Illinois law is not even in the same ballpark.  815 ILCS 505/2EE.  

RESA’s misuse of “slamming” is obvious, and the Commission should not be moved by 

it. 

B. Municipal Aggregation Has Enhanced Competition In Ohio 

RESA’s suggestion that customers currently under contract with suppliers should 

be made ineligible for participation in aggregation programs provides a distinction that is 

particularly important given RESA’s inaccurate statement that Ohio’s model has 

destroyed the retail mass market for electricity there.  Reliable evidence, and the direct 

experience of FES in Ohio, demonstrates that municipal aggregation can help introduce 

the benefits of retail competition to a greater number of residential and small 

commercial customers.   

In Ohio, many customers seek out competitive suppliers through mass market 

channels.  While RESA would have the Commission believe the opposite, the facts tell 

a different story.  Customers of municipal aggregations are introduced to the benefits 

and simplicity of selecting a competitive electric supplier.  Residents of communities 

with municipal aggregation programs often are made more aware of their ability to 

choose their own supplier due to the increased awareness of competitive options that 

flow from the publicity municipal aggregations often receive, especially when 
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aggregation customers are able to receive better pricing than that offered by their local 

utility’s default service.  

RESA attempts to support its argument that municipal aggregation has destroyed 

competition in Ohio by citing to the “Annual Baseline Assessment of Choice in Canada 

and the United States” report from November 2011 (“ABACCUS Report”).  It claims that 

“91% of customers that have switched in Ohio did so through an aggregation program.”  

ICC Docket 12-456, RESA Verified Comments on the Commission Staff’s Draft Rule 

(“RESA Comments”) at 2.  First, assuming the data from the ABUCCUS Report is 

accurate, this is only evidence that a large number of Ohio customers were able to reap 

the benefits of retail competition through municipal aggregation by receiving substantial 

savings on their electricity - savings that likely would not have been realized without 

municipal aggregation.  Second, the data relied upon for the ABUCCUS Report is 

outdated, and more current data is easily available from the Public Utilities Commission 

of Ohio (“PUCO”) website.  Indeed, the most recently released PUCO statistics show a 

marked increase in individual small customers shopping.  According to those statistics, 

in the quarter ending September 2012, 80% of customers switched through municipal 

aggregation.  See September 2012 PUCO Report on Aggregation Activity in Ohio, 

Attached as FES Exhibit A.5  The most recent statistics tell a different story than those 

presented in RESA’s comments.  As the Ohio market has begun to mature and more 

suppliers have entered, more and more residential and small commercial customers are 

                                                           

5
 The September 2012 and historical Aggregation Activity reports are also available at  http://www.puco.ohio.gov/ 

puco/index.cfm/industry-information/statistical-reports/aggregation-activity-in-ohio/. 
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shopping individually.  The outdated data relied on by RESA presents no reason for the 

Commission to expect the market to progress any differently in Illinois. 

RESA also notes Ohio’s market was ranked as “marginal” in the ABACCUS 

Report.  However, RESA fails to note that most of the factors involved in the ABACCUS 

rankings are not related to municipal aggregation.  RESA Comments at p.2.  To develop 

its rankings the ABACCUS Report weighs things like how default supply is provided, 

consumer education & awareness, uniformity of standards, transaction standards, billing 

protocols, and advanced metering infrastructure.  ABACCUS Report, Exhibit G 

(Relevant portions of the ABACCUS Report are attached hereto as Ex. B). The report 

does not demonstrate the failure of municipal aggregation or the Ohio retail market.  

RESA further claims that “[a]s a result [of the high level of switching through 

aggregation], there is almost no direct marketing of residential customers in Ohio, with 

only two suppliers even licensed to serve the Ohio market.”  This information is blatantly 

false.  RESA’s statement mischaracterizes the ABACCUS Report which says at the 

referenced location “one region – Duke Energy Ohio – displays two price offers as 

alternatives to default service.”  See ABACCUS Report, p.58, last line, excerpt of pp. 

57-58 (See Ex. B).  The ABACCUS Report clearly refers to active offers, not licensed 

suppliers as RESA states.  As of October 1, 2011, according to data that was readily 

available when the ABACCUS Report was written, 25 retail electric suppliers were 

licensed in Ohio, 7 of which are RESA members in Illinois.  Since that time, an 

additional 27 suppliers have been licensed by the PUCO, including an additional 3 

RESA members.  See list of Ohio Residential Suppliers as FES Exhibit C.  (RESA’s 

Illinois members are listed in RESA Comments at p.1, fn.1, membership in other states 
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available at http://www.resausa.org/members).   Moreover, according to the “Apples to 

Apples” charts provided on the PUCO’s website, in any given week of October 2011, 

around the time the ABACCUS Report was being produced, there were no fewer than 7 

suppliers with active residential offers in the Duke Energy Ohio territory.  The most 

current “Apples to Apples” chart shows 19 different suppliers with active residential 

offers.  See PUCO “Apples to Apples” charts for each week of Oct. 2011, and for the 

week ending November 26, 2011 attached as Exhibit D.  Not only does RESA 

mischaracterize the ABACCUS Report, RESA’s conclusions about Ohio’s retail mass 

market are clearly inaccurate.   

IV. The Commission Should Not Revisit the Definition of “Retail Customer” 

In its Final Order adopting Commonwealth Edison’s Rate GAP tariff, the 

Commission accepted Commission Staff’s proposed definition of “retail customer.”6 ICC 

Docket 11-434, Final Order, p.13 (April, 4 2012).  That definition is “[a] single entity 

using electric power or energy at a single premises and that …. (i) is receiving or is 

eligible to receive tariffed services from an electric utility…” 220 ILCS 5/16-102 

(emphasis added).  The Commission noted that based on this definition “It is undisputed 

that an ARES customer ‘is receiving or is eligible to receive tariffed services from an 

electric utility.’”7
  Although this issue has already been resolved, RESA now proposes 

that for municipal aggregation alone, the term “retail customer” should mean only 

bundled service customers, and not all “retail customers.”   

                                                           

6
 ICC Docket 11-434, Final Order, p.13 (April, 4 2012), (“Rate GAP Order”) 

7
 Id. at p.8 
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In adopting Staff’s proposal in the Rate GAP proceeding, the Commission 

soundly rejected RESA’s proposal stating: 

In its reply brief RESA claims that its position is not just based on policy but also 
proper interpretation of the law. The Commission however does not have to 
“interpret the law” as RESA would suggest when the plain language of the PUA 
is available and specifically defined this term. The fact remains that the IPA Act is 
silent as to the definition of retail customer. The Commission concludes that this 
is because the General Assembly was completely aware that it had previously 
clearly defined this term in the PUA. Further case law supports this. This 
conclusion is based not only case law, but also logic, and a suggestion to the 
contrary evinces a belief that General Assembly had forgotten its previous work.8 

 RESA and CES’s attempts to reargue the definition of “retail customer” are 

nothing more than collateral attacks on the Commission’s Rate GAP Order.  While it is 

true that the Commission may address each case before it rather than being restricted 

only to its prior rulings, there is good reason for it to borrow the concept of collateral 

estoppel from the courts. Metro Utility Company v. Illinois Commerce Commission, 262 

Ill. App. 3d 266 (2d Dist. 1994).  Collateral estoppel applies when “(1) the issue decided 

in the prior adjudication is identical with the one presented in the suit in question, (2) 

there was a final judgment on the merits in the prior adjudication, and (3) the party 

against whom estoppel is asserted was a party or in privity with a party to the prior 

adjudication” Gumma v. White, 216 Ill.2d 23, 38, 295 (2005).   

The question of what definition of “retail customer” should apply to municipal 

aggregation was addressed at length in the comments of parties to the Rate GAP 

proceeding, including the comments RESA and at least one of the member of the CES 

coalition, IGS.  Collateral estoppel provides finality and prevents parties from constantly 

re-litigating issues that courts have already decided.  Re-arguing issues is exactly what 

                                                           

8
 Id at p.13 
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RESA attempts to do in its comments.  Moreover, the Commission should let its prior 

ruling stand because IGS and RESA each failed to fully pursue their remedies on this 

issue in the Rate GAP proceeding.   

RESA’s request for rehearing, which was limited to the definition of “retail 

customer,” was denied without further discussion by the Commission in its May 16, 

2012 meeting.  RESA did not appeal this decision to the courts, and the time to do so 

has long since passed.  IGS did not even take a position on the definition of “retail 

customer” in Rate GAP even though there was no doubt that it was an issue on which 

the Commission would decide.  Illinois courts have held that “[f]or purposes of applying 

the doctrine of collateral estoppel, finality requires that the potential for appellate review 

must have been exhausted.” Ballweg v. City of Springfield, 114 Ill.2d 107, 113, (1986).  

RESA and IGS’s potential for appellate review are clearly exhausted with respect to 

their arguments on this same issue in the Rate GAP proceeding.  Neither RESA nor 

IGS through its coalition, CES, should get a second bite at the apple.   

V. Conclusion   

 The Proposed Rules prepared by staff are based on the law of Illinois, not Ohio.  

Indeed, the rules proposed by RESA are based on Ohio rules.  However, the Ohio rules 

are based on the Ohio statute, which has significant differences than the Illinois statute.  

Here, staff has properly relied on Illinois statutes in drafting the Proposed Rules.  Even if 

the Proposed Rules were based on the Ohio Rules, the facts do not support RESA’s 

unsupported allegations regarding the state of the Ohio retail market.  Finally, RESA’s 

argument regarding the definition of “retail customer” is a collateral attack on the 

Commission’s order in the Rate GAP proceeding.  RESA has offered no additional 
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reasons why there should be a separate definition applicable only to municipal 

aggregation.  Its restatement of prior arguments should be disregarded.  FES urges the 

Commission to instead maintain all customers’ ability to choose an aggregation 

program.  For the reasons set forth above, the Commission should reject the comments 

and proposed revisions by RESA and CES.   

      Respectfully submitted, 
 
      FIRSTENERGY SOLUTIONS CORP. 
 
 
     By: s/  Benjamin Blume 
     
 
Benjamin Blume, Esq. 
Cozen O’Connor 
333 West Wacker Drive, Suite 1900 
Chicago, IL  60606-2211 
Tel:  312.382.3100 
Fax:  312.382.8910 
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Dated: December 12, 2012 
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