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On November 28, 2012, pursuant to the Notice of Continuance of Hearing and Notice of 

Schedule of the Administrative Law Judge entered on November 7, 2012, Commonwealth Edison 

Company (“ComEd”) and eight other parties submitted comments concerning the Staff of the 

Illinois Commerce Commission’s (“Staff”) Proposed Draft Rule on Governmental Electric 

Aggregation and accompanying Verified Comments filed on November 1, 2012 (the “Draft 

Rule”).  In response to these comments, ComEd submits the following verified reply comments. 

INTRODUCTION 

On July 18, 2012, Staff submitted a report to the Illinois Commerce Commission 

(“Commission”) recommending that this rulemaking be initiated and, in particular, finding that 

the Commission has the authority to adopt rules regarding municipal aggregation programs 

governed by Section 1-92 of the Illinois Power Agency Act (“IPA Act”).  After several months of 

workshops, parties were presented with their first opportunity to formally comment on the issue 

of Commission authority and Staff’s view thereof.  Most notably, the Metropolitan Mayors 

Caucus (“Caucus”) submitted extensive comments challenging the recommendations and 

conclusions of Staff’s report, and ultimately the Commission’s authority and jurisdiction, 
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recommending that the Commission terminate this rulemaking because it lacks authority. 

While ComEd’s comments were not as extensive as the Caucus’ submission, ComEd 

noted that the Draft Rule presents certain threshold issues regarding applicability and authority 

that were either unresolved or overstated.  ComEd observed, in particular, that the Draft Rule 

omits an Applicability section identifying those who fall within the purview of the Draft Rule (a 

notable omission given the variety of actors involved in the municipal aggregation process), and 

that certain seminal definitions incorrectly cited to a provision of the Public Utilities Act 

(“PUA”) as a source of legislative authority.  ComEd thus agrees with the Caucus that the 

threshold questions of authority and applicability should be addressed and decided in this docket. 

If the Commission concludes that it has the authority to adopt rules regarding municipal 

aggregation, then such rules should reflect the changes proposed by ComEd in its initial 

comments.  These include:  (i) the addition of an Applicability section; (ii) additions and changes 

to the Definitions section to provide clarity and consistency within the Draft Rule; (iii) revisions 

to the provisions regarding the Transfer of Customer Information to clarify when a Governmental 

Aggregator may request such information and to strengthen the protections afforded to customer 

information; (iv) changes to the Opt-Out Aggregation provisions that add clarity and ensure 

verification of a customer’s election to opt out; and (v) deletion of the Failure to Comply section, 

which is redundant. 

Finally, as explained in more detail below, several of the parties’ proposals should be 

rejected or clarified in the event the Commission proceeds with the rulemaking.  First, the Caucus 

and Retail Energy Supply Association (“RESA”) propose changes to the Definitions section that 

either misunderstand the legislative process and law or conflict with past Commission orders, and 

should be rejected.  Second, the changes proposed by the Caucus and RESA to the Transfer of 
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Customer Information section misconstrue the way in which it implements Section 1-92 and the 

scope of that authority, and should be rejected.  Third, Wind on the Wires’ proposal regarding 

disclosure of certain data should be clarified to ensure the protection of customer-specific 

information.  Fourth, with respect to the Opt-Out and Opt-In Aggregation provisions, the 

Commission should reject the Illinois Competitive Energy Association’s (“ICEA”) proposal to 

limit the disclosures made to net metering customers and RESA’s proposal to adopt rescission 

rules inconsistent with those recently adopted by the Commission in Docket No. 09-0592. 

I. Authority, Jurisdiction, and Applicability 

As noted above, the Caucus asserts in its comments that the Commission has neither the 

authority nor jurisdiction to adopt rules governing municipal aggregation, which is in direct 

conflict with the analysis and conclusions set forth in Staff’s report.  As a result, the threshold 

issue in this docket centers on whether the Commission has authority to adopt rules regarding 

municipal aggregation programs governed by Section 1-92 of the IPA Act.   

Although ComEd’s comments on the issue of Commission authority were not as far 

reaching, certain of ComEd’s proposal were in the same vein.  For example, ComEd’s initial 

comments noted that municipal aggregation introduces new participants to the process of 

arranging for the supply of retail customers, including municipalities, townships, and their agents.  

Yet, the Draft Rule omits a section regarding its applicability.  See ComEd Init. Comments at 2-3.  

Accordingly, an Applicability section should be added in the event the Commission concludes it 

has the authority to adopt rules, making clear which party is responsible for the actions required.   

II. Section 470.10 (Definitions) 

In its initial comments, ComEd proposed various changes to the Definitions to provide 

clarity and consistency within the Draft Rule, which should be adopted.  See ComEd Init. 
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Comments at 3-5.  However, certain changes proposed by other parties would, if adopted, 

introduce confusion, conflict with the Statute on Statutes, or conflict with other Commission 

orders.  As explained below, these proposals should be rejected. 

Sources of Legislative Authority.  While the Caucus called into question whether the 

Commission has any authority for this rulemaking proceeding, ComEd’s initial comments noted 

that, at a minimum, certain of the terms in the Definitions section mischaracterized the sources of 

legislative authority.  Specifically, the definitions of “Aggregation Program,” “Opt-in 

Aggregation Program,” and “Opt-out Aggregation Program” each refer to both Section 1-92 of 

the IPA Act and Section 16-104(b) of the PUA as the sources of their authority.  However, these 

are two very different provisions set forth in separate acts, and Section 16-104(b) does not even 

contemplate an opt-out aggregation scenario.  See ComEd Init. Comments at 3.  Accordingly, 

these definitions should be modified to reflect the proposed language in ComEd’s initial 

comments. 

Definition of “Governmental Aggregator.”  For the reasons set forth in ComEd’s initial 

comments, the definition of a “Governmental Aggregator” should be modified to reflect the 

proposed language in ComEd’s initial comments.  Importantly, ComEd’s revisions resolve the 

meaning of the term “aggregated entity” in Section 1-92(e) of the IPA Act, which is only used 

once in that Section.  See ComEd Init. Comments at 4. 

ComEd further recommends that the Caucus’ proposal relating to the definition of 

“Governmental Aggregator” should be rejected.  In other words, the definition of “Governmental 

Aggregator” should remain “[t]he corporate authorities of a municipality, a township board, or a 

county board ….” rather than be changed to “[a] municipality, a township, or a county.”  Section 

1-92(e) of the IPA Act refers to an “aggregated entity” as “the corporate authorities, township 
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board, or county board [that] operate[s] as an opt-out program.”   20 ILCS 3855/1-92(e).  It is 

undisputed that a “Governmental Aggregator” is inherently an “aggregated entity” referred to in 

Section 1-92.  The definition of “Governmental Aggregator” accordingly should be consistent 

with the reference to “aggregated entity” in Section 1-92(e) and remain “[t]he corporate 

authorities of a municipality, a township board, or a county board ….”  Defining “Governmental 

Aggregator” in the Draft Rule as the Caucus asserts will cause the Draft Rule to not match 

Section 1-92(e) and may result in implementation problems. 

“Townships” Were Not Deleted From Section 1-92.  Contrary to the assertion by the 

Caucus, amendments to Section 1-92 of the IPA Act have not removed townships from those 

governments allowed to aggregate.  The confusion surrounds the fact that the same General 

Assembly enacted two Acts last spring that both amended Section 1-92 of the IPA Act.  The first, 

Section 5 of Public Act 97-823, effective July 18, 2012, inserted “township” or “township board” 

throughout Section 1-92.1  The second, Section 5 of Public Act 97-1067, effective August 24, 

2012, added subsection (f) and redesignated the last two paragraphs as, respectively, subsections 

(g) and (h). 

In such circumstances, the Illinois Statute on Statutes provides that “[t]wo or more Acts 

which relate to same subject matter and which are enacted by the same General Assembly shall 

be construed together in such manner as to give full effect to each Act except in case of an 

irreconcilable conflict.”  5 ILCS 70/6.    Here, the second set of amendments to Section 1-92 

(made by Section 5 of Public Act 97-1067) do not relate to the insertion of “township” or 

                                                            
1 Section 5 of Public Act 97-823 also amended Section 1-92 as follows:  in subsection (a), by 
adding the last paragraph (“For purposes of this Section …”); by adding subpart (c)(1.5); in 
subpart (c)(2), by adding “provided, however, that any township board has first provided an 
accurate customer list to the electric utility as provided for herein”; and by making other 
nonsubstantive changes.   
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“township board” in Section 1-92.  They also do not otherwise conflict with the first set of 

amendments (made by Section 5 of Public Act 97-823).  As a result, the Statute on Statutes 

provides that both sets of amendments to Section 1-92 are to be “construed together in such 

manner as to give full effect to each Act.”  5 ILCS 70/6.  Construing these amendments together 

establishes that the General Assembly’s amendments inserting “township” or “township board” 

throughout Section 1-92 are effective (and eviscerates the assertion by the Caucus that the latter 

amending Act (Public Act 97-1067) somehow removed “township” and “township board” from 

Section 1-92). 

RESA’s Definition of “Retail Customer” Should Be Rejected.  RESA proposes that the 

Draft Rule define “Retail Customer” as only bundled service customers.  However, RESA’s 

position is contrary to the definition of “retail customer” in Section 16-102 of the PUA, 220 ILCS 

5/16-102, and was rejected by the Commission in its April 4, 2012 Order in Docket No. 11-0434 

(“Investigation of Rate GAP pursuant to Section 9-250 of the Public Utilities Act”).  ICC Docket 

No. 11-0434 (April 4, 2012 Order) at 8-10, 13 (“April 4, 2012 Order”).  In that proceeding, 

RESA took “the position that the term ‘retail customers’ found in Section 1-92 of the IPA Act 

should be limited to ComEd’s bundled customers, those customers taking both supply and 

delivery services from ComEd.”  Id. at 9-10.  Consistent with Staff’s position – and the positions 

of the Attorney General and ComEd – the Commission held as follows:  

[T]he IPA Act is silent as to the definition of retail customer.  The Commission 
concludes that this is because the General Assembly was completely aware that it 
had previously clearly defined this term in the PUA…  Therefore, the 
Commission is persuaded to adopt the PUA’s definition of ‘retail customer’ 
consistent with the Staff’s position.  Opposing views have given no persuasive 
reason to deviate from the definition in the PUA. 

Id. at 13.  Because RESA has provided no reason to depart from either this Commission order or 

the PUA, the Commission should reach the same conclusion as it did in Docket No. 11-0434. 
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III. Section 470.100 (Transfer of Customer Information) 

For the reasons set forth in ComEd’s initial comments, ComEd’s proposed changes to 

Section 470.100 should be adopted.  These changes would:  (1) clarify that a Governmental 

Aggregator may only request customer information following passage of an ordinance 

authorizing municipal aggregation; (2) require all Governmental Aggregators, not merely 

township boards, to provide the utility with an accurate list of customers before the utility 

provides the Governmental Aggregator with applicable account numbers, names, and addresses 

for these customers; and (3) clarify the specific information that the current Aggregation Supplier 

must submit to the Governmental Aggregator and provide that the same confidentiality and 

liability provisions set forth in Section 1-92 of the IPA Act apply to all submissions of 

information required by the Draft Rule. 

Sections 470.100(a) and 470.100(b) Should Not Be Eliminated.  The Caucus asserts that 

provisions of Section 1-92 of the IPA Act allegedly render Sections 470.100(a) and 470.100(b) 

unnecessary.  However, this proposal ignores that the Draft Rule provides additional detail and 

clarification regarding the transfer of customer information, and those provisions are further 

strengthened by the ComEd proposals described above.   

To be clear, Section 1-92 contains the following provisions regarding the transfer of 

customer information: 

A township board shall request from the electric utility those residential and small 
commercial customers within their aggregate area either by zip code or zip codes 
or other means as determined by the electric utility. The electric utility shall then 
provide to the township board the residential and small commercial customers, 
including the names and addresses of residential and small commercial customers, 
electronically. The township board shall be responsible for authenticating the 
residential and small commercial customers contained in this listing and providing 
edits of the data to affirm, add, or delete the residential and small commercial 
customers located within its jurisdiction. The township board shall provide the 
edited list to the electric utility in an electronic format or other means selected by 
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the electric utility and certify that the information is accurate. 
 
20 ILCS 3855/1-92(c)(1.5).  However, the Draft Rule, even without ComEd’s revisions, already 

provides more detail than this provision by requiring that the utility provide account numbers to 

townships (Section 470.100(a)) and also identify, “at a minimum, customers that are receiving, or 

pending to receive, utility hourly service or RES service” (Section 470.100(b) (emphasis added)).  

Finally, ComEd’s revisions provide additional safeguards by requiring that the Governmental 

Aggregator provide an accurate and verified list of retail customers before the electric utility 

discloses customer information to the Governmental Aggregator.  Sections 470.100(a) and 

470.100(b) accordingly should be retained. 

RESA’s Proposal to Change Section 470.100(a) Should Be Rejected.  If RESA’s 

proposed definition of “Retail Customer” is not adopted (and it should not be), RESA proposes to 

change Section 470.100(a), to require an electric utility that has provided a Governmental 

Aggregator with customer names, addresses, and account numbers to provide the same data to the 

incumbent RES.  As discussed above, RESA’s definition of “Retail Customer” should not be 

adopted.  RESA’s proposed change to Section 470.100(a) also should be rejected because Section 

1-92 of the IPA Act provides no basis to require an electric utility to provide customer data to a 

RES or any entity that is not a Governmental Aggregator.  Section 1-92 is clear and specific 

regarding the provision of customer information, and there is no basis for RESA’s proposed 

expansion.   

RESA’s Proposal to Change Section 470.100(b) Should Be Rejected.  RESA’s proposal 

to change Section 470.100(b), to preclude an electric utility from including data regarding RES 

customers in the data provided to a Governmental Aggregator, also should be rejected.  Indeed, 

the Commission already declined to adopt RESA’s position in its order in Docket No. 11-0434.  



9

 

 

ICC Docket No. 11-0434 (April 4, 2012 Order) at 7-13.  “Although the Commission understands 

the argument of ICEA, RESA, and Dominion that such unbundled customers have already made 

an electric supplier decision the Commission sees no compelling policy reason for placing such a 

limit on ComEd.  The Commission agrees with ComEd that it would be most appropriate for the 

municipality to have a complete list of customers, a thorough list which includes both delivery 

and supply customers allows the municipality to contact all potential customers regarding its 

aggregation program.”  Id. at 13. 

IV. Section 470.200 (Notifications to the Commission) and Section 470.300 
(Customer Notifications) 

 
The Caucus asserts that the Commission lacks authority to require the notifications 

provided for by Sections 470.200 and 470.300.  However, if the Commission determines it has 

the authority to adopt these Sections, then it should incorporate the changes proposed by ComEd 

to clarify and strengthen these Sections and ensure their consistency.  See ComEd Init. 

Comments, Appendix A at 4-5. 

Wind on the Wires also proposes changes to Section 470.200(a).  The additional data that 

it proposes be disclosed (“approximate number of members/customers and expected overall 

annual load (in MWh) participating in the governmental aggregation program”) appears to be 

aggregate data (rather than customer-specific data) that is included in the aggregate roll-up data 

that ComEd already provides to the Governmental Aggregator.  To the extent that Wind on the 

Wires, however, intends additional customer-specific data to be provided and made public, their 

proposal requires clarification because additional protective provisions would need to be added.   

V. Section 470.400 (Opt-out Aggregation Provisions) and Section 470.500 (Opt-
in Aggregation Provisions) 

 
The Caucus asserts that the Commission lacks authority to specify the details of the 
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disclosure notices provided for by Sections 470.400 and 470.500.  However, if the Commission 

finds it has the authority to adopt these Sections, then the changes proposed by ComEd should be 

incorporated.  See ComEd Init. Comments at 7-8. 

Net Metering Disclosures Should Be Retained.  ICEA proposes to change Sections 

470.400(a), 470.400(b), 470.500(a), and 470.500(c), to omit from the disclosure that net metering 

customers may forfeit credits for electric supply service and delivery service, or both, as a result 

of a switch to an aggregation supplier.  Hiding financial consequences from customers, however, 

is contrary to the spirit and letter of Illinois law.  ICEA’s proposal should be rejected. 

RESA’s Proposed Rescission Period Should Be Rejected.  Among RESA’s revisions to 

Section 470.400 to allow a Non-Aggregation Customer to join an Aggregation Program through 

an opt-in procedure, RESA would allow the customer seven business days to rescind and allow 

the incumbent RES to rescind on the customer’s behalf.  The Commission, however, has adopted 

Title 83, Chapter 1, Part 412 (“Obligations of Retail Electric Suppliers”), which already 

addresses and decides the rescission issue.  Indeed, Section 412.210 of Part 412 provides for a 

different rescission procedure that, inter alia, includes ten calendar days for customers to rescind 

RES contracts.  83 Ill. Admin. Code 412.210.  On October 3, 2012, moreover, the Commission 

issued a Post Prohibition Order that considered and rejected a RESA proposal that would have 

provided three business days for a customer to rescind.  ICC Docket No. 09-0592 (October 3, 

2012 Post Prohibition Order) at 47-48.  RESA’s proposal relating to Section 470.400 similarly is 

contrary to Section 412.210 and also should be rejected. 

RESA also proposes to eliminate Sections 470.400(c) and 470.500(b) based on the 

adoption of RESA’s definition of “Retail Customer.”  As discussed above, RESA’s definition of 

“Retail Customer” should not be adopted.  RESA’s proposal to eliminate Sections 470.400(c) and 
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470.500(b) accordingly also should be rejected.   

VI.  Section 470.600 Failure to Comply 

For the reasons set forth in ComEd’s initial comments, ComEd proposes to delete Section 

470.600 because it merely restates existing law, adds nothing to PUA provisions, and fails to 

address how a customer aggrieved by an entity other than a utility or RES could bring a 

complaint.  See ComEd Init. Comments at 8.  ComEd accordingly recommends that the Draft 

Rule either change this section to fully address the scope of its provisions and violations thereof 

or delete what are currently redundant provisions. 

CONCLUSION 
 

In light of the foregoing, ComEd requests that the changes reflected in Appendix A to its 

initial verified comments be made to the Draft Rule. 
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