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1. “Page 3 of Exhibit B, Amcor asks for two strike-outs even though citations to the 

Stipulation have been provided in each instance.”  Response: As specifically cited and 

discussed in the Motion (p. 6, paragraph no. 3), the citations on this page refer to 

ComEd’s self-serving correspondence of December 8, 2009.  The contents of that 

correspondence are inadmissible hearsay because the parties expressly did not stipulate to 

the accuracy of the contents of that correspondence.  Id.   

 

2. “At Page 4 of this document, Amcor asks that two sentences be stricken: As to the first, it 

is a matter of pure legal argument and wholly appropriate.”  Response: The sentence in 

question claims that no test exists which can measure the accuracy of a meter’s billing 

memory—this is a factual claim, and was specifically cited and addressed in the Motion 

(p. 5).  There is no citation to the record for ComEd’s allegation and the Stipulation 

contains no such statement.  This claim is also contradicted by the record—Tom Rumsey 

“examined” the meter and found that the billing memory was recording and reporting the 

wrong number of billing pulses.  Further, the implication (not explicitly stated) that it is 

hard to determine if a meter is reading properly seems very suspect—if ComEd can run a 

set amount of power through the meter to see if it properly sends a test pulse, it ought to 

be able to run a set amount of power through the meter and then read the meter to see 

how much power has registered. 

 

3. “As to the second, it is based on the record, and while the citation to paragraph 36 of the 

Stipulation is missing, it is a paragraph that ComEd has cited to heavily in its pleadings 

and thus of no surprise to Amcor.”  Response: This sentence claims that only a 

diagnostic read, and not a meter accuracy test, can determine if the scaling factor is 

wrong.  Nothing in Paragraph 36 of the Stipulation, or any other part of the Stipulation, 

says anything like this, and this allegation was specifically cited and addressed in the 

Motion (at p. 5).  Paragraph 36 simply says that Mr. Rumsey did not discover the meter 

error until he conducted a diagnostic test—this is a far cry from evidence that no other 

test beyond the one Mr. Rumsey conducted could determine this error.  Indeed, it is easy 

to imagine tests that could find this error.  See Paragraph 2 above. 

 

4. “At page 5 of this document, Amcor proposes four separate strike-outs (except for the 1
st
 

proposed strike out), all are related to the response ComEd provided to Amcor’s 

objection.  Hence, they inform the Commission on both sides of the parties’ dispute so 

that it can evaluate the merits of the matter.”  Response: In fact, the second and third 

strike-outs contain ComEd’s unsupported assertion that it programs meters after it tests 

them.  Even ComEd admits this statement is outside of the factual record (Strike Reply at 

21), there is no citation to the record for this supposed “fact,” and Amcor specifically 

cited these assertions in the Motion (at p. 4).  The fourth strike-out repeats ComEd’s 

unsupported assertion that “accuracy” testing, as opposed to “diagnostic” testing, will not 

discover a programming error.  There is no support for this statement, which has no 



citation to the record for support and is probably wrong.  See Paragraphs 2 and 3 above.  

The Motion also specifically cited and addressed this misstatement.  (Motion at p. 5).  In 

any event, labeling tests as “diagnostic examinations” does not take them outside the 

scope of the Commission’s testing requirements (Rules 410.155 and 410.160, among 

others). 

 

5. “As to the first, again there is a certainly a citation to the record. [sic] Amcor has no 

viable complaint.”  Response:  This sentence references statements in the 

correspondence between the parties as establishing facts about the origin of the parties’ 

dispute (Exhibits D and E to the Stipulation).  Since the parties expressly stated that they 

were not stipulating that the statements in correspondence are accurate, the 

correspondence constitutes inadmissible hearsay. 

 

6. “As to the second, again there is a cite to Amcor’s pleading and fair comment thereon.”  

Response: A portion of this sentence repeats Amcor’s admittedly unsupported claim that 

it tested the meters before programming them.  See Motion at p. 4; Paragraph 4 above. 

 

7. “As to the third, Amcor opposed ComEd’s reliance on ‘common sense.’  This, however, 

is a sure and standard argument on the evaluation of a premise or point set out.  

Response: A portion of this sentence repeats ComEd’s allegation that it tested meters 

before it programmed them.  That is objectionable.  See Motion at p. 4; Paragraph 4 

above.   

 

8. “As to the fourth argument, it is an honest oversight.  ComEd might better have included 

a citation to para. 36 of the Stipulation, as this is what it clearly relied on.  But again, 

Amcor was not surprised since it surely knows the Stipulation as least as well as ComEd 

does.  Further, ComEd already cited to this critical part of the record on page 4.  Finally, 

Amcor would delete ComEd’s most telling proposition on the parties’ dispute, i.e., 

irrelevancy.”  Response:  Neither Paragraph 36 nor any other part of the Stipulation 

states that only diagnostic testing, and not accuracy testing, would reveal that the meter 

provides inaccurate information when read—which is what this allegation states.  In any 

event, the unsworn assertion is probably wrong and the distinction it makes is not 

meaningful.  See Motion at p. 5; Paragraphs 2, 3 and 4 above. 

 

9. “As page 7 of Appendix B, Amcor wants one sentence stricken.  This is a point of 

argument that is essentially a reasonable inference derived from record fact of meter 

testing both pre-installation and after removal.”  Response: ComEd states here that, if it 

had conducted its inspection within 90 days of installation (as required by Rule 410.155), 

its inspection would not have discovered that the meter was not reporting accurate 

information when read.  The Stipulation contains no such statement, and, in any event, 

Rule 410.155 requires ComEd to conduct a test that will determine if the meter is 

accurately measuring usage under load.  See Paragraphs 2 and 3 above. 

 

10. “At page 8 of the Appendix, Amcor proposes three strike-outs: As to the first, ComEd 

has made a fair argument on what the evidence shows and what it does not show.”  

Response: This objectionable statement simply repeats ComEd’s prior claim that a post-



installation inspection would not have found that the meter was reporting inaccurate 

information when read.  See Motion at p. 5; Paragraph 9 above. 

 

11. “As to the second, this argument again and clearly relies on paragraph 36 of the 

Stipulation.  But, as this “omission in citation” occurred in the final pleading on the 

merits, Amcor was in no way disadvantaged by the lack of a citation.  Even at that, 

however, Amcor was not surprised since it surely knows the Stipulation at least as well as 

ComEd does.  Finally, ComEd already cited to this critical part of the record on page 4.”  

Response: This improper sentence states: “But the only way to uncover the scaling factor 

is to perform a diagnostic examination.”  Neither Paragraph 36 nor any other part of the 

Stipulations makes a statement anything like this claim.  Paragraph 36 simply states how 

Mr. Rumsey uncovered the meter error, not that there was no other way to uncover this 

meter error.  See Motion at p. 5; Paragraphs 2, 3, 4 and 8 above.  

 

12. “As to the third, ComEd might have taken a little leeway to explain for Amcor and the 

Commission that a diagnostic examination is something that cannot be done in the field 

during an installation inspection.  ComEd was driven to this by Amcor’s 

misunderstanding and confusion.”  Response: Even ComEd is admitting that these 

statements have no support in the record and are not mentioned in the Stipulation—these 

are simply unsworn allegations by the lawyers and should be stricken.  Further, if one test 

is not appropriate for the field, ComEd should simply have used a different test.  See 

Motion at p. 5. 

 

 


