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COMMONWEALTH EDISON COMPANY’S REPLY IN SUPPORT  
OF ITS MOTION TO SUPPLEMENT THE RECORD 

Commonwealth Edison Company (“ComEd”), in accordance with the order of the 

Administrative Law Judges (“ALJs”), submits its Reply in support of its Motion to Supplement 

the Record (the “Motion”).  “Staff does not oppose [ComEd’s] motion to supplement the record 

with the Company’s responses to the above listed data requests.”  Staff Response (“Resp.”), ¶ 2.  

Only the AG and CUB oppose the Motion.  They identify no substantive or evidentiary bar to the 

Motion, but principally argue that they would be unfairly prejudiced if the Motion were granted.  

The facts show otherwise.  This Reply will both explain the reasons their claim is 

unsubstantiated and address the other points raised by the AG/CUB and Staff Responses. 

Background of the Motion 

1. ComEd’s Motion was filed in response to the Proposed Order’s sua sponte 

disallowance of the amortized portion of those costs of ComEd’s 2011 formula rate case that 

were incurred in 2012.  The Motion does not address that disallowance, but rather proposes an 

equitable and legal means to provide the Illinois Commerce Commission with the additional raw 

data of the type that the Proposed Order recommends be included in rate case records.  Denying 

admission would keep this data away from the Commission. 

2. This result would be especially unjust given the long history of rate case expense 

cost recovery, the pendency of a rulemaking on this very subject, and the fact that the Energy 
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Infrastructure Modernization Act (“EIMA”) imposes a specific burden on opponents of cost 

recovery that “objection[s] shall be stated with particularity and evidence provided in support 

thereof, after which the utility shall have the opportunity to rebut the evidence.”  220 ILCS 

5/16-108.5(d).  Here, there was no objection and no contrary evidence provided.  Especially 

under these circumstances, if the Commission determines that raw data supporting formula rate 

costs must, nonetheless, be included in an EIMA utility’s prima facie case, that ruling should be 

made prospectively and should not bar supplementation of the record in the instant Docket.   

The AG/CUB Claim of Prejudice 

3. AG/CUB claim they will be unfairly prejudiced by the admission of ComEd’s 

responses to the Staff data requests in Attachment A to the Motion.  AG/CUB Resp. at 1, 6.  That 

is untrue.  The data is neither new nor unexamined.  All parties have possessed this data for 

months.  Parties had an unfettered opportunity to conduct discovery on this topic, and did so.  

Parties then enjoyed every opportunity to raise any issue with that data in their direct and rebuttal 

testimony.  Staff’s direct testimony posed questions, which were answered.  No witness ended up 

unsatisfied with the data ComEd provided.  Staff’s final testimony recommended that the 

Commission find the costs just and reasonable, as Section 9-229, 220 ILCS 5/9-229, requires.  At 

the Hearing, parties also could have objected to admission of ComEd’s and Staff’s testimony if 

they felt it was improper.  No objection was offered to admission of that testimony on any 

grounds, including that backup data were not also placed in evidence.  Moreover, AG/CUB 

could have used that material to cross-examine ComEd’s or Staff’s witnesses on this subject.  No 

such cross occurred.  Their post-hearing briefs were silent as well.  Having been absolutely silent 

both about the testimony supporting recovery of rate case costs and the subject data they long 
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had, AG/CUB cannot now claim unfair prejudice if that data is made available to the 

Commission.   

4. In contrast, should the Commission accept the Proposed Order’s recommendation 

and also deny the Motion, ComEd will be prejudiced.  Two witnesses, one ComEd’s one Staff’s, 

testified in support of the specific substantive findings called for by Section 9-229, and there is 

no contrary evidence.  ComEd believed throughout this docket – and, respectfully, continues to 

believe – that it met its burden of proof under the Illinois Rules of Evidence, case law 

emphasizing the evidentiary nature of testimony, and the procedural directives of the EIMA 

regarding challenges to a utility’s costs.  ComEd’s rate case costs were not unreasonable, and no 

witness or other data1 shows otherwise. 

5. The AG relies heavily on three cases which are inapposite.  First, the AG cites to 

Madigan v. Illinois Commerce Comm’n, 2011 IL App (1st) 101776 (Dec. 9, 2011, reh’g denied, 

April 11, 2012), appeal denied (Ill. S.Ct. Sept. 26, 2012) (“Madigan”), on which the Proposed 

Order also heavily relies (e.g., AG/CUB Resp. at 4).  Madigan, however, says nothing 

whatsoever about whether the Commission may or should admit data into the record under these 

circumstances or any other.  Moreover, Madigan, on its facts, differs in two critical respects.  

First, the fees in Madigan were contested; the record had conflicting evidence that arguably 

required the Commission to “go to the next level.”  Not so here.  Second, this case is governed 

by EIMA, which is every bit as much the law as is Section 9-229.  EIMA sets out a specific 

procedure to challenge costs – a procedure that was not followed here.  Yet, AG/CUB read 

Madigan to not only authorize disallowance, but cite it as ostensible support for excluding from 

                                                 
1  AG/CUB adds an argument about the substance of the data ComEd seeks to admit to their response.  It is 

not ComEd’s intent to blur the substance of the evidence with the question of whether it should be admitted, but 
ComEd addresses those specific arguments, too, in Paragraphs 12 - 17, below. 
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the record the very data that they claim Madigan calls for.  This result is flatly contrary to EIMA 

and, ComEd submits, to Madigan as well, if it applied.   

6. AG/CUB also cite and quote Hartigan v. Illinois Commerce Comm'n, 117 Ill. 2d 

120, 135 (1987), a case addressing the distinct and far removed factual and legal circumstance of 

a contested nuclear plant addition to rate base, for the proposition that “the ICC is an active 

participant in rate litigation, and not merely an arbitrator seeking a rate increase and any parties 

who happen to oppose it.”  Hartigan involved the addition of a nuclear power plant to rate base 

and the special provisions of Section 9-213 of the Act, 220 ILCS 5/9-213, including the 

requirement that the Commission conduct or have a third party audit.  Section 9-213 applies only 

to “new electric utility generating plants and significant additions to electric utility generating 

plants,” and bears no relation to Section 9-229 addressing rate case costs. 

7. In addition to the differences in law and basic circumstance, the facts in Hartigan 

were very much in dispute.  In Hartigan, the Commission was making a finding on which there 

was disputed evidence, and on which third party evidence (i.e., an audit) was required.  Not so 

here.  Whether or not the Commission can be described as a “participant,” that does not unmoor 

the Commission from the law of evidence and procedure.  The Act is clear that, in a contested 

proceeding, “any finding, decision or order made by the Commission shall be based exclusively 

on the record for decision in the case ….”  220 ILCS 5/10-103.  The Commission may not ignore 

undisputed testimonial evidence and refuse to make a finding based on it, as discussed further in 

Paragraph 13 below.  See, e.g., Commonwealth Edison Co. v. Illinois Commerce Comm’n, 322 

Ill. App. 3d 846, 849 (2d Dist. 2001) (Commission committed clear error in rejecting various rate 

base items on the unlawful ground they were supported only by sworn testimony). 
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8. AG/CUB (Resp. at 2) also cite Commonwealth Edison Co. v. Ill Commerce 

Comm’n, 398 Ill. App. 3d 510, 551-52 [sic, there are no such pages] (2nd Dist. 2010), but the 

language they cite is a general discussion of Commission findings and the record.  It does not 

even suggest that testimony presented by parties, let alone undisputed utility testimony 

corroborated by Staff testimony, is somehow insufficient to support a Commission finding.    

9. AG/CUB (Resp. at 3) also says that ComEd “took weeks” to file the Motion.  

ComEd took 14 days, including the Thanksgiving holiday.  During this time, nothing occurred 

that prejudiced AG/CUB.  They lost no opportunity to present evidence or argument.  In contrast, 

AG and CUB could have opposed recovery of ComEd’s 2011 rate case expenses as far back as 

July 17, 2012, when they filed direct testimony, four months before the Proposed Order 

recommending for the first time to disallow most of the amortized amount of 2011 of the rate 

case expenses.  Also, had they raised this issue at any time before the Hearing, ComEd could 

have offered the data without the need to file the Motion.   

10. Finally, AG/CUB (Resp. at 7) state: “Should the ICC ultimately agree with the 

ALJs, ComEd can request rehearing on the issue, and at that time, request that its additional 

evidence be considered.  At that time, Staff and all other intervenors that choose to participate in 

rehearing can properly evaluate the additional evidence without prejudice, and a full and 

complete record can be built on the issue.”  Disallowance, followed by rehearing, is not required 

to protect Staff or AG/CUB.2  The record reflects Staff’s opinion and AG/CUB already chose – 

after receiving the data in discovery – not to contest it or the testimony that was submitted.  The 

Motion should be granted.   

                                                 
2  If the Motion were denied and the Proposed Order’s disallowance accepted, ComEd agrees it would be 

appropriate to grant rehearing and permit submission of the material in Attachment A to the Motion at that time.  It 
would be appropriate because, in that circumstance, rehearing would be the only way for the Commission to review 
the data and the only way to avoid disallowance of a cost without any evidence  it was unreasonable or imprudent.   
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AG/CUB Offer No Other Reason to Reject the Motion 

11. AG/CUB identifies no legal bars to the Commission granting the Motion.  They 

admit (AG/CUB Resp. at 3) that the record has not been marked heard and taken, noting 

correctly that it was held open for a compliance filing.  AG/CUB Resp. at 1, citing Motion, ¶ 5.  

They also do not deny that even if the record had been marked heard and taken, the Commission 

could admit the evidence in question.  See Motion, ¶ 16, citing 83 Ill. Adm. Code § 200.870. 

AG/CUBs Efforts to Argue the Merits of the Evidence are Irrelevant and Incorrect 

12. AG/CUB at points throughout their Response argues the merits of the Proposed 

Order’s recommended disallowance.  Those arguments are not relevant to whether the Motion 

should be granted.  The Motion seeks to add to the record the data that, rightly or wrongly, the 

Proposed Order concludes should be included in a rate case record.  However, in the alternative 

and to avoid any claim of waiver, ComEd responds in this Section.   

13. AG/CUB (Resp. at 1, 2-3) claim that ComEd put only “scant” information in the 

record.  Those statements disregard: 

 ComEd submitted direct and rebuttal testimony supporting its 2011 rate case 
expenses, as described and cited in the Motion (at ¶¶ 6, 10).  ComEd’s rebuttal also 
responded to the sole concern raised by Staff’s direct testimony with respect to the 
expenses (that there might be a double count).  Motion (at ¶ 10).  With the concern 
addressed, Staff’s rebuttal also supported recovery of these expenses. 

 The sworn testimony of the ComEd and Staff witnesses is ample under the law of 
evidence.  In Commonwealth Edison Co. v. Illinois Commerce Comm’n, 322 Ill. App. 
3d 846, 849 (2d Dist. 2001), the Commission was held to have committed clear error 
in rejecting various rate base items on the unlawful ground that they were supported 
only by sworn testimony.  That holding is consistent with the principle that: “Where 
the testimony of a witness is neither contradicted, either by positive testimony or by 
circumstances, nor inherently improbable, and the witness has not been impeached, 
that testimony cannot be disregarded by the trier of fact.”  Bazydlo v. Volant, 164 Ill. 
2d 207, 215 (1995).  This principle applies to Illinois administrative agencies. 
Thigpen v. Retirement Bd. of Fireman's Annuity and Benefit Fund of Chicago, 317 Ill. 
App. 3d 1010, 1021 (1st Dist. 2000) (citing Trahraeg Holding Corp. v. Property Tax 
Appeal Bd., 204 Ill. App. 3d 41, 44 (2d Dist. 1990)). 
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 Moreover, under Ill. R. Ev. 703, the underlying information on which the ComEd and 
Staff witnesses relied was not required to be put into evidence (or even to be 
admissible).  Section 9-229 requires the Commission “assess the justness and 
reasonableness of any amount expended by a public utility” on rate case preparation.  
The Rules of Evidence make clear that this can be done without raw data being itself 
in the record.   

14. AG/CUB (Resp. at 3) also incorrectly describes the burden of proof.  In fact: 

 Once a utility has established a prima facie case, the burden then shifts to others to 
bring forth evidence of unreasonableness because of inefficiency or bad faith.  Illinois 
Bell Tel. Co. v. Illinois Commerce Comm’n, 327 Ill. App. 3d 768, 776 (3rd Dist. 
2002); City of Chicago v. Illinois Commerce Comm'n, 133 Ill. App. 3d 435, 443 (1st 
Dist. 1985).  A utility need not anticipate and pre-emptively disprove arguments that 
other parties may raise.  City of Chicago v. Illinois Commerce Comm'n, 133 Ill. App. 
3d at 442.  

 That principle was modified and made even stronger by the EIMA.  Specifically, 
regarding the annual update proceedings such as the instant case, EIMA states that 
“during the course of the hearing, each objection shall be stated with particularity and 
evidence provided in support thereof, after which the utility shall have the 
opportunity to rebut the evidence.”  220 ILCS 5/16-108.5(d). 

 Because no party objected to the 2011 rate case expenses, apart from the Staff 
concern of a possible double count that ComEd did address, ComEd had no need to 
provide additional testimony and documents in rebuttal.  Rather, the AG and CUB 
failed to meet their burden of going forward with the evidence. 

15. AG/CUB (Resp. at 6) claim that their “cursory review” – itself an odd claim, 

considering they have had the data for months – shows insufficiencies.  They cite one example.  

They claim certain pages in Attachment 2 of ComEd’s response to Staff Data Request 6.01,3 fail 

to show enough information about Beeline employee Christopher Dunn, whom they incorrectly 

call “Charles Dunn.”  AG/CUB ignore the information supplied:  

 ComEd Ex. 3.9, line 1, states that the Beeline company provided services with respect 
to the preparation of Schedules and discovery responses.  ComEd’s response to Staff 
data request 6.01, Attach 1, lists the consultants, contractors, vendors, and the 
external legal vendors by name, with a short description of services and amount 

                                                 
3  The data request responses referenced in this Reply are included in Attachment A to the Motion, except 

for the supplemental response to Staff data request 9.01 discussed in paragraph 19 of this Reply and attached hereto. 
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invoiced as of December 31, 2011.  ComEd’s response to Staff data request ST 10.01 
(at pages CRFC 00256652-00256654) provides Beeline’s contract, identifying 
Christopher Dunn as a temporary worker. 

 Attach 1, note (a), adds, with respect to Beeline: “Contractors have been engaged to 
assist in the creation of schedules and work papers required for the formula rate 
filing, to respond to discovery requests from third parties and to support ComEd 
witnesses as needed.” 

 ComEd’s response to Staff data request 6.01, Attach 2, provides invoices and general 
ledger screenshots regarding invoices of the vendors other than external legal counsel 
in the same order that they appear in Attach 1.  The first 78 pages (CRFC 0025521 – 
CRFC 0025578) relate to Beeline, with the first 76 pages relating to the work of 
Beeline, particularly Mr. Dunn, indicating dates of work, hours, and hourly rates. 

16. ComEd notes that the material in Attachment A to the Motion provides 

information with respect to all of the consultants, contractors, vendors, and external counsel 

whose charges comprise the 2011 rate case expenses at issue.  In brief: 

 ComEd’s responses to Staff data requests ST 2.02, 2.03, and 2.04 provide information 
on the amounts, amortization, and accounting for the 2011 rate case expenses. 

 ComEd’s response to Staff data request 6.01, Attach 1 and 2 are described above.  
Attach 3 provides the invoices of external legal counsel in the same order they appear 
in Attach 1.  The invoices in Attach 2 and 3 each include information on dates and 
hours worked, hourly rates, and, with respect to consultants, witnesses, and counsel, 
time descriptions.4 

 ComEd’s response to Staff data request 7.01 pertains to the $1,100 (amortization 
amount $367) of reimbursed meals. 

 ComEd’s response to Staff data request 10.01 provides the agreements of the 
consultants, contractors, vendors, and external legal counsel. 

 ComEd’s response to Staff data request 11.01 shows the absence of any double 
counted costs. 

17. Last, AG/CUB (Resp. at 6) note that Attachment 2 and supplemental Attachment 

2 to ComEd’s response to Staff data request ST 10.01 are confidential.  Those attachments 

                                                 
4  A minority of the attorney time descriptions are redacted on grounds of privilege, with further 

information regarding those items provided in the privilege log in ComEd’s supplemental response to Staff data 
request ST 9.01, attached hereto.  Staff’s Response to the Motion indicates that Mr. Tolsdorf relied in part on that 
privilege log, as noted earlier. 
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contain confidential Ikon and FedEx pricing data applicable to work for Exelon companies.  

Protecting competitive vendor pricing data benefits customers, and there is nothing improper 

about relying on such data.  Moreover, the amount of FedEx and Ikon work at issue -- including 

$210 and $402 of work directly for ComEd, respectively, before amortization -- is immaterial to 

ComEd’s rate case cost.  ComEd’s response to Staff DR ST 6.01, Attach 2, CRFC 0025579, 

CRFC 0025612 – CRFC 0025613 (in Attachment A to the Motion).5   

Staff’s Questions 

18. Staff witness Scott Tolsdorf testified in his rebuttal that the Commission should 

approve the $1,544,161 of rate case expenses (to be amortized at the annual amount of $515,000 

over three years) of ComEd’s first formula rate case, ICC Docket No. 11-0721, as just and 

reasonable under Section 9-229 of the Act, 220 ILCS 5/9-229.  See, e.g., Motion, ¶ 12.  Staff’s 

Response does not dispute that testimony.  Staff adds that Mr. Tolsdorf also expressed a concern 

about a few meals, but the tiny amount involved (a total of $1,100, or $367 as amortized) had no 

impact on his figures.6  Staff’s Response (at ¶ 5) also agrees that the data request responses in 

Attachment A to the Motion were previously served on Staff.  

19. Staff, finally, notes that Mr. Tolsdorf’s testimony supporting ComEd’s 2011 rate 

case expenses as just and reasonable under Section 9-229 relies not only on the data in 

Attachment A, but also on ComEd’s direct and rebuttal testimony, past Commission treatment of 

rate case expenses, and the privilege log produced by ComEd as “Attach 1” to its supplemental 

response to Staff data request ST 9.01.  ComEd did not include that privilege log, which relates 

to a subset of attorney time entries, in Attachment A to the Motion because such logs are not a 

                                                 
5   The external counsel invoices in Attach 3 to the response to Staff data request 6.01 (in Attachment A to 

the Motion) also show limited copying and delivery costs.   
6  The reason that certain meal amounts were reimbursed is addressed in ComEd’s response to Staff data 

request ST 7.01 in Attachment A to the Motion. 
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type of document generally introduced into evidence and ComEd then was unaware Mr. Tolsdorf 

relied in part on it.  ComEd has no objection to its admission as well.  ComEd has attached 

hereto a copy of the supplemental response to Staff data request ST 9.01, in the event that Staff’s 

comment causes the Commission to wish to review, or to include in the record, that privilege log.  

WHEREFORE, Commonwealth Edison Company respectfully requests that the 

Commission grant the Motion to supplement the record, and, if necessary, formally reopen the 

record in order to admit the evidence submitted herewith.  Alternatively, Commonwealth Edison 

Company respectfully requests that the Commission state in its final Order that such evidence 

may be appropriate for consideration on rehearing. 

Dated:  December 10, 2012 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
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