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I. Nicor’s Potential Benefits Under the GCPP Benchmark, Not Consumer 
Interests, Motivated Nicor’s Purchasing Decisions Under the GCPP. 

 
 As the People explained in their Initial Brief, the objective of the alternative 

regulation provisions of the Illinois Public Utilities Act, 220 ILCS 5/1-101, et. seq. 

generally, and of Nicor’s Gas cost Performance Program (“GCPP”) particularly, was 

to increase the likelihood that consumers would experience “…rates lower than 

otherwise would have been effect under traditional rate of return regulation for the 

services covered by the program and that are consistent with the provisions of 

Section 9-241 of the Act.”  220 ILCS 5/9-244(b)(1).  It was also expected that Nicor 

customers would be likely to experience “other substantial and identifiable benefits 

that would be realized by customers served under the program and that would not 

be realized in the absence of the program.”  220 ILCS 5/9-244(b)(2).   As stated in 

the Commission order in ICC Docket No. 99-0127 approving Nicor’s Performance 

Based Rates (“PBR”) proposal, the concept behind the GCPP was that by aligning the 

interests of ratepayers and the Company, customers would benefit from lower gas 

costs as a result of Nicor having the “appropriate economic incentives…to improve 

its performance in providing customers with the best gas prices available.”   ICC 

Docket No. 99-0127, November 23, 1999 (“Order”) at 3.   

 There is no evidence in this record that under the GCPP Nicor improved its 

gas purchasing performance in any way.  Nor do Nicor’s exceptions describe any 

such moves to benefit customers.  Rather, in response to the Proposed Order’s 

questioning of Nicor’s intentions during the implementation of the GCPP, Nicor 

describes how “gas costs to Nicor Gas’ customers were lower than those for virtually 
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every other gas utility in Illinois,” that “Nicor Gas managed the market conditions 

affecting all utilities better than other utilities were able to,” and that “Nicor Gas’ 

performance vis-à-vis other gas utilities was better during the GCPP period than it 

was in the two years before the GCPP period.”  Nicor BOE at 10.  The Company cites 

this as “strong evidence that Nicor did nothing that was intended to harm or had the 

effect of harming customers.”  Id.   

 This response reveals a misrepresentation of the performance standard for 

alternative regulation programs under Section 9-244 that has been promoted by 

Nicor throughout this proceeding.    The standard established in that provision 

focused on improving costs to ratepayers compared to traditional regulation by the 

same company.  By any measurement, Nicor’s implementation of the GCPP failed in 

that regard.  But the Company has wrongly persisted in promoting the notion that 

the Commission’s review was intended to compare Nicor’s performance under the 

GCPP to that of other utilities.  The People maintain that it is wholly irrelevant what 

another utility’s performance might have been at any time.  No such standard was 

adopted or even considered in designing the GCPP or the GCPP benchmark.   What 

the Commission did approve pursuant to its alternative regulation authority under 

the Act was a plan to improve Nicor’s service to its customers relative to Nicor’s 

service under traditional regulation.  That did not happen, as is evident even from 

Nicor’s description of its actions in its Brief on Exceptions. 

 The Commission’s authorizing order anticipated that the GCPP would serve 

to make Nicor’s gas purchasing practices more efficient, thereby benefitting Nicor’s 



4 

 

customers with lower gas rates.  Based on representations made Nicor’s petition 

and in the supporting testimony, the Commission presumed that alternative 

regulation would do a better job of motivating Nicor to obtain the best possible 

prices for gas than would traditional regulation.  Unfortunately for Nicor’s 

ratepayers, the Company’s primary goal in proposing the GCPP was not to increase 

the likelihood that its customers’ gas charges would be lower than they would have 

been under traditional regulation.  Rather, Nicor’s chief aim was to enrich its 

shareholders by claiming for them a share in one of the utility’s most valuable assets 

-- low-cost gas in storage -- rather than pass all of that value on to its customers, as 

the Company was required to do under traditional regulation.   

 The Commission was not aware of this underlying motivation when it 

approved the GCPP because Nicor deliberately withheld that information from 

regulators.  In fact, Nicor had represented to the Commission that they would not 

use the GCPP to increase customer’s costs because that would be contrary to its 

long-term business objectives. Order at 15; Tr. 1130.  Had the Commissioners 

known that Nicor was hiding its real reasons for embracing alternative regulation, it 

is highly unlikely they would have viewed Nicor’s GCPP petition in a favorable light 

because the Company’s actual plans were inconsistent with the standards of the 

Public Utilities Act and the Commission’s specific expectations for the program.   

 Significantly, the Act does not mandate that a utility benefit from an 

alternative regulation plan.  It dictates only that such a plan will act meet the goals 

for alternative regulation plans set forth in Section 9-244.  Pursuant to the order 
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authorizing Nicor’s PBR plan, those goals are primarily to increase the likelihood 

that rates would be lower under the program than they would have been under 

traditional regulation and to create benefits for customers that would not otherwise 

exist in the absence of the GCPP.  The Commission intended that the plan’s chief 

purpose was to motivate Nicor to act in a way that would benefit ratepayers.  The 

Commission did not – and by law could not – design a plan that subordinated 

ratepayer benefits to those of the utility’s shareholders. 

 As the evidence in this case now overwhelmingly demonstrates, however, 

there can be no doubt that Nicor’s real intent for the GCPP was to benefit its 

shareholders, not its customers.  This itself was a violation of the Act’s standards, as 

in the absence of the GCPP the benefit of the low cost LIFO layers would have inured 

100% to customers, either in the form of lower gas costs or lower inventory in rate 

base, instead of only 50% as under the GCPP.  It was not just a possibility, but a 

certainty, that the effect of the GCPP, as Nicor envisioned it, would be to increase 

costs to customers compared to what their costs would have been in the absence of 

the GCPP.   

II. Contrary to Nicor’s Representations, Company Withdrawals of Storage Gas 

in 2000 Were Higher Than Normal To An Extent That Cannot Be Explained 

Only By Weather Conditions. 

 

 Nicor avers that the Proposed Order reaches the correct result on the 2001 

storage withdrawal issue raised by the AG and CUB, even as the Proposed Order 

states that has questions about the Company intentions during the implementation 

of the GCPP.  In support, Nicor proffers that “…no evidence raises any basis for the 
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Commission to question Nicor Gas ‘intentions’ with respect to the GCPP.”  Nicor BOE 

at 10.  Nicor further asserts that there is no evidence that its low end-of year 

inventory in 2000 was the result of putting its own interests ahead of ratepayers:  

The AG and CUB do not point to a single shred of factual evidence to 
support their assertion that the low end-of-2000 inventory levels 
resulted from an improper attempt to benefit Nicor Gas and its 
shareholders—through the GCPP or otherwise—at the expense of 
Nicor Gas customers. They do not have any evidence that supports the 
conclusion that Nicor Gas’ physical inventory management decisions 
in 2000 or 2001 (or at any time throughout the GCPP) were improper, 
questionable in any way, or were not in accordance with generally 
accepted inventory management methods. Neither Mr. Effron nor Mr. 
Mierzwa offered an opinion that Nicor Gas inventory management 
was improper or outside the boundaries of an appropriate 
management system. Nor would they have been competent to do so, 
given their respective backgrounds in accounting and finance. 

 

Nicor BOE at 14. 

But the Lassar Report was explicit about Nicor’s motivations during the GCPP: 

During the course of our investigation we have determined that one of 
the primary motivations of the Company in entering into the PBR was 
to access and share the benefit of delivering the low-cost LIFO gas 
(that is, gas that was being carried at a low cost in Nicor’s inventory) 
to the ratepayer. 

…. 
…we believe Nicor would not have agreed to the PBR had it not known 
that the low-cost LIFO layers essentially ensured Nicor’s success.  We 
note that Nicor did not inform the ICC during the initial PBR 
proceedings of any of the specific strategies it intended to employ to 
lower the ratepayer’s gas costs, including the benefits which could be 
derived by accessing and sharing the benefits of delivering low-cost 
Company-owned gas to ratepayers. 

 
CUB Ex. 1.02 (Stipulated Ex. 7) at 18-19. 
 
 In fact, Nicor had begun to formulate a plan to access and release the 

inventory value of its lowest-cost layers of gas in 1998.  The “Inventory Value Team 
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Report,” prepared as a “proposal to restructure ratemaking for gas costs,” 

anticipated that Nicor would likely soon be liquidating some of its low-cost gas and 

passing 100% of this cheap gas on to ratepayers via the PGA.  With then-market 

prices for gas substantially higher than costs designated to its LIFO layers, Nicor 

considered how it might instead “release inventory value” and capture at least some 

of the value of this low-cost gas for its shareholders through the implementation of 

what it called a Gas Rate Performance Plan (GRPP)1 as “…a possible means of 

capturing the below market value of the gas inventory could be a filing with the 

Commerce [sic] which argues that any revenue gained from such a sale should 

accrue to the benefit of the shareholders, not the ratepayer.”   Stipulated Ex. 1 at 7.   

The Report specified that “[T]he ‘bottom’ 70% of our LIFO layers are priced 

significantly below market value.  There is about 75 BCF of gas in these lower priced 

layers, with market value of about $100-200 million in excess of costs,” and 

concluded by recommending that Nicor file a Gas Rate Performance Plan “quickly,” 

so as to avoid losing the value to customers as “…the pace of unbundling may cause 

us to start withdrawing the low-priced gas in two or three years. “  Id. at 2.   By 1999, 

Nicor was reducing storage inventory to eliminate the high priced LIFO layers in 

preparation for the start of its Performance Based Rates program.  AG Ex. 1.2 at 36-

37.    

                                                        

1 Looking ahead, the Company even saw the potential for a Gas Rate Performance Plan to “…serve as an 

interim step towards the…potential elimination of regulated sales service and the PGA.”  CUB Ex. 1.02 at 

2.     
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 ICC Staff witness Zuraski was equally skeptical about Nicor’s intentions when 

he testified that “…the Company discovered a way to profit through the GCPP with 

virtually no effort, through net withdrawals of old gas (purchased well before the 

PBR program went into effect) that originally cost the Company less than 40 cents 

per MMBTU.”  ICC Staff Ex. 1.0% at 5; AG Initial Brief at 10.  

 Throughout this proceeding, Nicor has pointed to cold weather in November 

and December of 2000 as the reason for its increased withdrawals in those months, 

not its attempts to access its low-cost gas for the benefit of its shareholders.  But the 

evidence that Nicor points to as the reason for its increased fourth-quarter 

withdrawals in 2000 is hardly as compelling as the Company tries to represent and 

even raises the very questions that the Proposed Order alludes to.   Instead of 

evidence, Nicor presents a theory about the weather in November and December of 

2000 that might support its actions, but not substantial evidence that explains its 

actions.   

 The weather in November 2000 was only slightly colder than normal, about 

2.3 degrees lower, which is nothing extraordinary.  In the nine-year period of 1994-

2002 described in Nicor witness Dr. Carpenter’s testimony, November weather was 

colder than the weather in November 2000 in four of the other years and warmer in 

four of the others years.  So November 2000 was not unusually cold, as it 

represented the median of these years.  But the net withdrawals in November 2000, 

14.83 Bcf, were by far the highest in the nine year period covered in Dr. Carpenter’s 

presentation, exceeding withdrawals in the next highest year by 28% and exceeding 
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average November net withdrawals in the other eight years by 310%.  By way of 

further comparison, the withdrawals in November 2000 were 216% greater than 

the withdrawals in November 1995, although the weather in November 1995 was 

17% colder than the weather in November 2000.  AG Initial Brief at 26-27.   As AG 

witness Effron pointed out, “…somewhat-colder-than-normal weather in November 

2000 cannot possibly explain the much-greater-than-normal net withdrawals from 

storage inventory that month.”  AG Ex. 1.4 at 6-8.   

 But the weather in December 2000 was much colder than normal, 11.4 

degrees colder, according to Dr. Carpenter, the second coldest December in Chicago 

since 1872.  You would have expected the withdrawals to have increased 

proportionally, but they did not.  In fact, although the weather for December 2000 

was much colder than normal, net withdrawals for that month increased by only 

12%.  For both months combined, the net withdrawals of 34.4 Bcf were 13.3 Bcf 

greater than the average November-December net withdrawals for the other eight 

years analyzed by Dr. Carpenter.  Of that difference, 11.2 Bcf is accounted for by 

November, when the weather was slightly colder than normal, but only 2.1 Bcf is 

accounted for by December, when the weather was much, much colder than normal.   

One must conclude then, that these withdrawals were prompted by factors other 

than weather.  

 Nicor presented for the first time in its surrebuttal testimony an analysis 

purporting to show that the higher withdrawals were not caused by the aggregate 

weather experience in those two months, but rather by the weather patterns within 
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those months – an unusual approach, considering that originally the Company had 

not even distinguished between the two months.   In Nicor Ex. 12.0 at 12-17, 

Company witnesses Moes and Gulick presented weather information for November 

and December on a day by day basis.  With regard to November 2000 in particular 

(remember, the withdrawals in December 2000 were about normal), Nicor 

witnesses Moes/Gulick describe a pattern of “steady growth in colder 

temperatures,” Nicor Ex. 12.0 at 12, and concluded “[I]t is just this type of weather 

pattern that leads to an increased usage of storage and increased withdrawals. Mr. 

Effron’s comparison of total November degree days does not provide sufficient 

detail to understand storage utilization, underestimates storage usage during colder 

periods and overestimates it during warmer periods, and leads to an inaccurate 

conclusion.”  Nicor Ex. 12.0 at 16. 

 But the conclusions of witnesses Moes/Gulick were, and are, pure 

speculation.  In fact, the Company provided absolutely no evidence whatsoever that 

the increased withdrawals in November and December 2000 took place on those 

days when the weather was significantly colder than normal.  For example, the 

graph contained in Nicor Ex. 12 at page 13 shows the heating degree days 

(measuring the extent to which weather was colder than normal) on a day by day 

basis in November 2000 but does not show what the withdrawals were on each day.  

For all anyone knows, the increased withdrawals could have taken place on the days 

that were warmer than normal.  See Tr. 1441-42.   
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 What the Company presented is a theoretical explanation of what might have 

caused the higher than normal withdrawals in November and December of 2000; 

however, the Company did not present any evidence that weather patterns in 

November and December 2000 actually caused the higher than normal withdrawals in 

those months.   

 Nicor’s Brief on Exceptions introduces yet another new argument regarding 

its storage decisions in 2000.  At page 15, the Company states that it was not 

necessary for Nicor Gas to increase physical withdrawals in order to access its low-

cost inventory, because the use of “storage pre-fills” made it unnecessary to increase 

physical withdrawals in order to access the low-cost inventory.  Nicor BOE at 15.  

But the two methods are not mutually exclusive.  Nicor used both storage pre-fills 

and physical withdrawals to access the low-cost LIFO layers.  Furthermore it is 

irrelevant whether one method or another was “necessary” or not to Nicor’s plans.  

The fact is that Nicor made significant withdrawals to access its low-cost inventory 

in 2000 that impacted its end-of-year inventory, and that end-of-year inventory 

introduced a difficult situation for Nicor as it attempted to beat the GCPP benchmark 

in 2001. 

III. After Low Inventory at the End of 2000 Made It Harder to Beat the 
Benchmark in 2001, Nicor Suppressed Its Storage Cycle in 2001, Costing 
Ratepayers $64 Million. 

 
 Nicor’s actions throughout the duration of the GCPP are consistent with the 

conclusions of the Lassar Report, that the primary motivations of the Company in 

entering into the PBR was to access and share half the benefits of delivering the low-
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cost LIFO gas to the ratepayer, rather than pass all of those benefits to ratepayers .  

Nicor reduced storage inventory in 1999 to eliminate the high priced LIFO layers in 

preparation for the implementation of the PBR, when it expected to share in the 

benefits of the low cost LIFO layers.  AG Ex. 1.2 at 36-37.  Then the depletion of 

storage gas inventory in 2000 “to access and share the benefit of delivering the low-

cost LIFO gas” was simply a continuation of this strategy. 

 In its Exceptions, Nicor offers yet another theory: 

Finally, if, as the AG and CUB maintain, Nicor Gas had been bound and 
determined to deplete physical inventory levels to access low-cost 
LIFO, then why did it abruptly reverse that course in 2001 and reduce 
its withdrawals?  

 
Nicor BOE at 16. 

 This is an entirely new theory that the Company is now advocating.  There is 

nothing in the record to suggest that the reduction to withdrawals in 2001 was 

inconsistent with the strategy of accessing low cost layers in 2000 and 2001.  The 

Company had already liquidated the high cost LIFO layers in 1999 and dug into the 

low cost LIFO layers in 2000.   There is also evidence that the “loss” to Nicor against 

the benchmark from increasing withdrawals in 2001 would likely have been greater 

than the benefit of accessing the lower cost LIFO layers in that year, as evidenced by 

a document produced by Nicor during discovery entitled “PBR – January Storage 

Cycle: 1/21/01 Meeting at 10:00 a.m,” which notes the “extremely high benchmark 

price” in January and considers the implications of a lower storage cycle.  AG Ex. 1.4 

at 14, citing CUB Ex. 1.16.  Another memo produced by Nicor during discovery, 

dated March 2, 2001, took a similar view of the choices facing Nicor in 2001, 
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observing that “…the lower amount of gas forecasted to be cycled in 2001 … is 

caused by the mechanics of PBR” and describing “the incentive to keep our cycling 

low for the whole year” in order to avoid causing the already low withdrawals for 

January to be less than 28% of withdrawals for the whole year, which would have 

adverse consequences for PBR purposes.  AG Ex. 1.4 at 15, citing CUB 1.16. 

 Nicor’s suppressed withdrawal strategy in 2001 was therefore perfectly 

consistent with its actions in 2000.  Whether the Company was increasing 

withdrawals or suppressing withdrawals, the goal was always the same: to ensure 

that its shareholders would obtain economic benefits through the GCPP that it 

would not have been able to obtain through traditional regulation, at the expense of 

the ratepayers who were the intended beneficiaries of the alternative regulation 

provisions set forth in the Public Utilities Act.  

 Nicor’s Exceptions also take issue with the possibility that the Company 

could have made withdrawals in 2001 that were more consistent with historical 

withdrawal patterns, and that could have saved ratepayers money: 

 Both Mr. Effron and Mr. Mierzwa also argue, as an alternative, 
that although inventory levels were unusually low at the end of 2000, 
they had “recovered” by the end of January 2001, and thus 
withdrawals for the remainder of 2001 could have approximated 
historic levels.  This position is inconsistent with Mr. Effron’s initial 
position that Nicor Gas could not have withdrawn gas throughout 
2001 that matched the withdrawals in either of his historical 
comparison periods. Moreover, it rests on the incorrect assumption 
that inventory levels had “recovered” by the end of January 2001. As 
the Proposed Order correctly notes (at 16), inventory levels at the end 
of January 2001 remained fully 30% lower than the four-year average 
preceding 2001. 

 
Nicor BOE at 16-17. 
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 Each of these statements is easily refuted.  First, Mr. Effron’s testimony that 

Nicor references in the above quote as “inconsistent” addressed the level of 

withdrawals for 2001 as a whole, not withdrawals in months subsequent to January 

2001.  In fact, the withdrawals in January were so suppressed that by the end of the 

month “The stored gas inventory at the end of January 2001, although less than the 

average inventory in the prior seven-year period, was not exceptionally low.” AG Ex. 

1.4, at 17.  Thus, after the low level of withdrawals in January, the Company could 

have easily increased its withdrawals.   

 Secondly, Mr. Effron also stated that the reason for the magnitude of the 

reductions to the normal level of withdrawals in February and March of 2001 was 

the Company’s “greatly reduced storage cycle in an attempt to beat the Benchmark.” 

Id.  None of the Company witnesses refuted this statement, and the Company did not 

present any evidence in opposition to Mr. Effron’s testimony on this point.  Mr. 

Labhart had pre-filed surrebuttal testimony that responded to Mr. Effron’s 

testimony on the storage operations in the first quarter of 2001, but rather than 

have Mr. Labhart affirm the veracity of his testimony under oath and be subject to 

cross examination, the Company opted to withdraw that testimony. 

 The statement that inventory levels at the end of January 2001 remained 

fully 30% lower than the four-year average preceding 2001 is selective and 

misleading.  First, this ignores the other three years used by the Company’s own 

witnesses in the analysis of historical inventory operations from 1994 through 

1998.  In two of those other three years, the inventory level at the end of January 
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was only slightly above the  inventory level at the end of January 2001, and in one of 

those years the inventory level at the end of January was lower.  AG BOE at 22, citing 

AG Ex. 1.4 - Workpapers. 

 Further, while the inventory level at the end of January in the four years 

preceding 2001 was somewhat higher than the inventory level at the end of January 

2001, the withdrawals in those years were an order magnitude greater.  In 2000, the 

withdrawals in February and March were 112% greater than the withdrawals in 

February and March of 2001, 1999 - 213% greater, 1998 – 154% greater, and 1997 

– 171% greater.  AG Ex. 1.4 - Workpapers.   Notably, the storage withdrawals in the 

first quarter of 2001 were so suppressed that the stored gas inventory as of March 

31, 2001 was higher than the stored gas inventory as of the end of March in any of 

the seven preceding years, notwithstanding the lower inventory at the end of 2000.  

AG Ex. 1.4, at 17. 

 Any claim that the Company could not have reasonably and safely increased 

its storage withdrawals in February and March of 2001 is absurd, and that is why 

the Company did not produce any testimony (not even the withdrawn testimony), 

or other evidence, asserting such an untenable claim.  If the Company had increased 

its level of withdrawals in February and March of 2001 to a more normal level, the 

savings to customers would have been $64 million.  AG Ex. 1.4, at 17-18.  The 

Company did not produce any evidence that such an increase in withdrawals would 

have been unreasonable or imprudent and did not produce any evidence disputing 

the savings that would have resulted from this increase in withdrawals. 
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 Finally, Nicor’s Exceptions criticize both AG witness Effron and CUB witness 

Mierzwa as not competent to offer an opinion on gas inventory management, “given 

their respective backgrounds in accounting and finance.” Nicor BOE at 14.  The 

Company had previously dismissed their analyses due to their lack of “any 

experience or expertise in the highly complicated business of managing or operating 

gas storage facilities.” Nicor Initial Brief at 22.   The Company cites this lack of direct 

operational expertise as the reasons for the AG and CUB witnesses’ failure to 

support their claims with “any experience or evidence,” relying instead on “assumed 

or inferred ‘facts’ that have no basis in the record.”  Id.    

 Strangely, however, while criticizing other parties for their alleged 

managerial inadequacies, which they wrongly present as relevant to this review, 

Nicor does not cite any specific instance in which operational issues came into play 

in its management of gas storage during the first quarter of 2001.  If operational 

reasons were behind its decision to reduce withdrawals in February and March of 

2001, why did none of its witnesses ever testify to the specific operational 

constraints that limited their ability to withdraw stored gas during that time period?  

One can only conclude that there were no operational constraints in effect during 

February and March of 2001 that kept Nicor from withdrawing gas in patterns 

consistent with ratepayer interests. 

IV. CONCLUSION 
 

 WHEREFORE, the People request that the Commission grant it the relief 

sought herein, as set forth in its Brief on Exceptions, find that Nicor overcharged 
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customers for gas consumption in February and March of 2001, and direct Nicor to 

refund to customers at least $64.1 million to address those overcharges that 

occurred under Nicor’s implementation of the GCCP pursuant to the Commission’s 

order in 99-0197, in accordance with the arguments presented in this brief and 

consistent with unrebutted evidence of record on those overcharges.  In the 

alternative, should the Commission conclude that the evidence supports findings 

that Nicor’s implementation of the GCPP overcharged customers for gas 

consumption throughout the life of the GCPP, the People ask that the Commission 

issue findings in accordance with that conclusion, and direct Nicor to issue to its 

customers a refund consistent with evidence presented by the People in AG Ex. 1.3, 

Schedule DJE-7, in an amount between $144,796,000 and $181,879,000, plus 

interest.     

Respectfully submitted, 
 
The People of the State of Illinois 
By LISA MADIGAN, Attorney General 
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