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REPLY BRIEF ON EXEPTIONS OF THE CITIZENS UTILITY BOARD 

 

Pursuant to the schedule set by the Administrative Law Judges (“ALJs”) and Section 

200.830 of the Rules of the Illinois Commerce Commission, 83 Ill. Admin. Code Section 

200.830, the Citizens Utility Board (“CUB”), through its attorneys, hereby submits its Reply 

Brief on Exceptions in the above-captioned proceeding, responding to the Brief on Exceptions 

(“BOE”) of Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor”).  The 
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Commission should reject Nicor’s exceptions language and instead adopt CUB’s exceptions 

language for the reasons stated herein. 

 

I. INTRODUCTION 

In its Brief on Exception, Nicor again ignores substantial record evidence that it lied to 

the Commission and the parties about the main driving intent of its Gas Cost Performance 

Program (“GCPP”), an alternative regulation program approved by the Commission in Docket 

No. 99-0127 (albeit under false pretenses).  Instead of addressing the only reason this proceeding 

is still in front of the Commission nearly 11 years after it was initiated, Nicor declares that the 

issues are fully resolved with the Stipulation entered into between Nicor and Commission Staff 

(“Staff”) on February 16, 2012 (“Stipulation”).  Nicor attempts to dismiss the “scrutiny” that it 

incurred as a result of its improper operation of the GCPP, citing the fact that no government 

agency found that the Company engaged in “fraudulent or criminal activity” as support.  Nicor 

BOE at 2.  Whether federal agencies found “fraud” is totally irrelevant to the Commission’s 

review under Section 9-244 of the Public Utilities Act (“PUA” or “Act”) in the instant 

proceeding, however, and does not help the Company in any case.  The fact that the Securities 

and Exchange Commission (“SEC”) and Department of Justice did not conclude that Nicor was 

guilty of fraud is hardly something to brag about when the Company restated its financial results, 

paid a $10 million penalty to the SEC, faced numerous class actions and terminated several of its 

employees after determining that they may have attempted to conceal their conduct in connection 

with the Commission’s review of the GCPP.  CUB Ex. 1.0 2
nd

 Rev. at 12:306-311, citing Nicor’s 

March 31, 2007 10-Q Report.  These facts only emphasize the gravity of the impact of Nicor’s 

actions under the GCPP.  Nonetheless, these facts certainly do not end the Commission’s inquiry 
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or substitute the Commission’s obligation to review the evidence in this proceeding against the 

prevailing legal criteria.  The question currently before the Commission is whether it should 

order additional refunds in this proceeding beyond what Nicor has already agreed to in the 

Stipulation, pursuant to the applicable law.  The Commission is obviously not in a prosecutorial 

role and need not concern itself with whether or not Nicor was guilty of criminal activity or 

fraud. 

The Commission’s obligation here is to determine whether or not the GCPP was meeting 

its objectives under the PUA and to consider “all issues relating to any refunds that may be 

owing to Nicor customers as a result of the operation of the Program.”  Second Interim Order at 

6 (Dec. 17, 2002).  The Commission maintains the duty to carry out its statutory mandate to find 

that the program indeed “result[ed] in rates lower than otherwise would have been in effect under 

traditional rate of return regulation” and “result[ed] in other substantial and identifiable benefits 

that would be realized by customers served under the program and that would not be realized in 

the absence of the program.”  220 ILCS 5/9-244(b)(1), (2).  Based on the record evidence before 

the Commission in this proceeding, it is clear the program was designed and implemented to 

maximize shareholder profit – not to achieve lower gas costs through innovative gas purchasing 

practices.  And, in fact, the record clearly shows that Nicor’s actions did increase ratepayers’ gas 

costs. 

Not surprisingly, Nicor praises the Proposed Order’s lack of analysis and cursory 

dismissal of the issues that remain in dispute, except of course for the only issue on which Nicor 

did not prevail, the DSS Withdrawal issue.  Nicor BOE at 3-5.  Nicor argues that the restatement 

of its financial results pursuant to the Report to the Special Committee of the Board of Directors 

of Nicor, Inc., conducted by Scott Lassar of then Sidley Austin Brown & Wood, LLP (“Lassar 
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Report”), which included the DSS Withdrawal issue, is evidence that the issue was appropriately 

resolved.  This argument does not aid Nicor and in fact demonstrates the weakness of Nicor’s 

position.  Citing to its restatement as support for its argument that the Proposed Order was wrong 

to find additional liability itself undermines the basis for the Stipulation.  In the Stipulation, the 

Company agreed to refund $64 million to resolve issues that were contested in this proceeding 

by both Staff and CUB, which included several issues that were also addressed in the Lassar 

Report and for which Nicor restated its results.  If Nicor was correct that the restatement settled 

the issues addressed in the Lassar Report, there would be no need for a $64 million refund.  The 

fact that Nicor restated its financials in 2003, as a result of the findings in the Lassar Report, does 

not constitute evidence of any kind that the restatement made ratepayers whole.  Nicor therefore 

implicitly waived that argument by agreeing to refund $64 million in addition to any amounts 

reflected in the restatement.   

Additionally, Nicor reverses the statutory burden of proof by suggesting that it was 

CUB’s burden to prove its adjustments are warranted.  Pursuant to the Act, the burden of proof 

in this proceeding lies with Nicor alone.  220 ILCS 5/9-201(c).  In light of the substantial 

impropriety Nicor displayed throughout the request for and implementation of the GCPP, Nicor 

has a high burden to demonstrate the reasonableness of the charges under the GCPP: a burden it 

has failed to meet, as demonstrated in each of CUB’s briefs in this proceeding.   

II. RESPONSE TO EXCEPTIONS 

A. DSS Withdrawals 

 

In its Brief on Exception, Nicor simply repeats arguments it made in Initial and Reply 

Briefs regarding its objection to the DSS Withdrawal adjustment proposed by both CUB and 

Staff and adopted by the Proposed Order.  Nicor BOE at 6-9.  Nicor arguments against the DSS 
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Withdrawal adjustment can be summarized in two categories: 1) the restatement of Nicor’s 

financial results pursuant to the Lassar Report’s findings constitutes a resolution of this issue; 

and 2) CUB did not meet its burden to demonstrate that the document relied upon to support the 

DSS Withdrawal adjustment is credible evidence that the adjustment is warranted.  Nicor is 

wrong on each point.  First, the Lassar Report does not constitute a resolution of this issue as no 

party to this proceeding – not even Nicor – treated the Lassar Report as the final word in 

resolving issues of ratepayer harm in this proceeding.  Second, Nicor retains the burden of proof 

at all times to demonstrate that the rates it charged were just and reasonable, and Nicor could not 

explain why the Commission should not rely upon a document that was produced by the 

Company itself to justify the DSS Withdrawal adjustment. 

1. Background 

Delivered Storage Service (“DDS”) is a contract storage service that Nicor purchased 

from Natural Gas Pipeline Company of America (“NGPL”) during the term of the GCPP.  Under 

the GCPP, the Storage Credit Adjustment (“SCA”) component of the benchmark was subtracted 

from the other benchmark costs to reflect the seasonal price benefit obtained by injecting gas into 

storage when gas prices are lower and withdrawing that gas when prices are higher.  CUB Ex. 

1.0 2
nd

 Rev. at 39:1091-1098.  Thus, under typical conditions, when winter gas prices are higher 

than summer gas prices, the withdrawal of gas from storage would reduce the Benchmark, 

thereby making it more difficult for Nicor to generate savings under the PBR.  Id.   

2. Nicor Used of DSS Withdrawals to Manipulate the Benchmark 

To reduce the impact of the SCA on the Benchmark, at the end of 1999, Nicor entered 

into a “managed” service arrangement with a third party for its DSS service with an entity called 

“IMD.”  CUB Ex. 2.0 Rev. at 13:276-297.  Under this managed service arrangement, Nicor 
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released its DSS storage capacity to a third-party which filled the released storage.  Id.  Nicor 

would then purchase this gas from the third-party after it was withdrawn, using it to serve 

ratepayers.  Id.  Nicor received payments under its managed service arrangement from the third-

party representing the benefits obtained from winter/summer price spreads that existed at the 

time injections and withdrawals were made.  Id.  During the GCPP, when the gas was 

withdrawn, it was considered to be withdrawn by the third-party, not Nicor.  Id.  Under Nicor’s 

managed storage arrangements, gas was still injected into storage during the summer and 

withdrawn during the winter, and a seasonal price benefit was realized.  However, this seasonal 

price benefit was not reflected in the SCA component of the Benchmark – it was instead credited 

against Nicor’s actual gas costs. 

By excluding gas under its managed storage arrangements from the calculation of the 

SCA, Nicor manipulated the Benchmark and its GCPP results and denied ratepayers the seasonal 

price benefit to which they were entitled under the GCPP.  CUB Ex. 1.0 2
nd

 Rev. at 41:1133-

1143.  The SCA was designed to give ratepayers 100 percent of the seasonal price benefit they 

enjoyed under traditional regulation.  Id.  The result of the managed storage arrangement was 

that DSS withdrawals were no longer considered storage withdrawals for purposes of computing 

the SCA.  Id.  Experts from Staff, CUB as well as the Lassar Report, each independently 

concluded that this arrangement was improper and it was unreasonable for Nicor to exclude gas 

purchased under its managed storage arrangements from the calculation of the SCA.  CUB Ex. 

13:299-303; Staff Ex. 1.0R at CUB Ex. 1.02 (Lassar Report) at 27.  Staff similarly testified that 

although the storage Nicor released to IMD was no longer under the direct control of Nicor Gas, 

there were still expected benefits associated with the use of that service and the benchmark 

should have continued to reflect withdrawals from the released storage capacity.  Staff Ex. 1.0R 
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at 36.  As Mr. Zuraski put it, “Hiring IMD to manage storage and then removing their storage 

withdraws from the storage adjustment component of the GCPP Benchmark is like hiring an 

Olympic high-jumper to stand in for your daughter at her junior high track meet and then 

lowering the bar.”  Staff Ex. 5.0 at 14:248-251.  Nicor implicitly acknowledged the impropriety 

of this activity by at least partially restating its storage withdrawals under the DSS arrangement.  

Despite the general consensus that Nicor’s managed storage contracts were improper, 

Nicor’s restatement only included certain DSS volumes in the calculation of the SCA, and 

excluded gas purchased under its managed storage arrangements.  CUB Ex. 1.0 2
nd

 Rev. at 

41:1129-1151.  Mr. Mierzwa and Staff witness Zuraski each relied on documents produced by 

Nicor in discovery to support an adjustment to Nicor’s GCPP results to include all DSS 

withdrawals in the calculation of the SCA.  Mr. Mierzwa’s adjustment results in an $8.1 million 

credit to ratepayers.  Id.  In testimony, Staff recommended that $9,457,824 be refunded to 

ratepayers to account for the total DSS withdrawals
1
.  Staff Ex. 1.0R at 38:790-792. 

3. CUB and Staff Each Relied Upon Documents Produced By Nicor to 

Support Their DSS Withdrawal Adjustments 

 

Nicor attacks CUB’s DSS Withdrawal adjustment as being mere “speculation” from two 

“unidentified documents.”  Nicor BOE at 6.  Nothing could be further from the truth.  The 

documents Mr. Mierzwa and Staff Witness Zuraski each relied upon to support their respective 

DSS Withdrawal adjustments were provided by Nicor itself in discovery.  The fact that Nicor 

attempts to distance itself from this information by calling the documents “unidentified” 

representing “speculation” demonstrates the Company’s continued denial of raw evidence 

demonstrating the damage done by its manipulation of the GCPP to the disadvantage of 

                                                 
1
 Staff’s calculation of the value of DSS Withdrawals was slightly larger because Staff included “in-place purchase 

volumes.”  CUB Witness Mierzwa did not include in-place purchase volumes, because they did not increase storage 

withdrawals under the GCPP. 
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ratepayers.  Mr. Mierzwa did not need any additional “support” for his proposed adjustment and 

neither did Staff.  Nor do the documents relied upon constitute “speculation.”  The documents 

each witness relied upon were produced by the Company in discovery in response to a request 

for total physical injections and withdrawals under Nicor’s DSS storage during the GCPP.   

Commission rules “encourage voluntary exchange by the parties and staff witnesses of all 

relevant and material facts to a proceeding through the use of requests for documents and 

information.”  83 Ill. Admin. Code Section 200.340.  In response to a CUB data request, (CUB 

15.31), the Company provided a document (NIC 11418) that shows the physical injections and 

withdrawals under Nicor’s DSS storage for each year of the GCPP period
2
.  CUB Ex. 2.0 Rev. at 

14:325-15:336.  Witness Carpenter chose to ignore this information.  CUB Ex. 2.0 Rev. at 

14:316-320.  Instead, Nicor relied on a document (NIC 109409) that identifies only the volumes 

reclassified as DSS storage withdrawals in Nicor’s restated financial results and does not 

recognize all the physical withdrawals made under Nicor’s DSS storage arrangement. 

Mr. Mierzwa explains that he reviewed a document showing the physical injections and 

withdrawals under Nicor’s DSS storage for each year of the PBR period.  Id. at 14-15:325-336.  

Mr. Mierzwa reviewed additional information that identifies for each year of the PBR the 

volumes reclassified as DSS storage withdrawals in Nicor’s restated financial results.  Id.  Mr. 

Mierzwa’s adjustment captures additional DSS withdrawals that represent the difference between 

the physical withdrawals under Nicor’s DSS storage and the volumes reclassified as DSS 

withdrawals.  Id.  That is, it adjusts Nicor’s GCPP results to include all physical DSS withdrawal 

activity, because all these volumes were inappropriately excluded from the SCA calculation of 

the benchmark.  This adjustment was not previously accounted for in the Restatement, contrary 

                                                 
2
 In response to NG-CUB/CCSAO 3.02, the Company provided an explanation of the data provided in response to 

CUB 15.31, indicating that CUB 15.31 shows the physical injections and withdrawals under Nicor’s DSS storage for 

each year of the GCPP period. 
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to Nicor’s suggestion.  Id.  Neither the Aquifer Reports referenced by Nicor (Nicor BOE at 8, 

citing Nicor Ex. 10.3), nor the testimony provided by Nicor Witness Carpenter explain why 

Nicor’s response to CUB 15.31, which references total physical injections and withdrawals under 

its DSS storage, differs from the documents that Nicor relies upon.  Nicor therefore failed to 

meet its burden to demonstrate that CUB’s and Staff’s DSS Withdrawal adjustment should be 

rejected. 

4. Nicor Retains the Burden of Proof to Demonstrate the Reasonableness of 

Its Charges 

 

Nicor claims that the Proposed Order improperly imposes the burden of proof on it to 

“explain any discrepancies” between the documents at issue.  Nicor BOE at 7, citing the PO at 

28.  Nicor then insists that it is CUB’s burden as the advocate of the $8.1 million adjustment to 

prove it is warranted.  Nicor is wrong that the burden of proof shifts to CUB.  The Act maintains 

that “the burden of proof to establish the justness and reasonableness of the proposed rates or 

other charges, classifications, contracts, practices, rules or regulations, in whole and in part, shall 

be upon the utility.”  220 ILCS 5/9-201(c).  Nicor ignores this provision in arguing that the 

burden shifts to Staff or intervenors to prove their adjustments.   

The cases cited by Nicor in support of its burden-shifting argument do not apply here.  In 

Illinois Bell Tel. Co. v. Illinois Commerce Comm’n, the appellate court ruled that once the utility 

has established a prima facie case, the burden shifts to others to show the costs incurred by the 

utility are unreasonable.  327 Ill. App. 3d 768, 762 (3d Dist. 2002).  Here, Nicor never 

established a prima facie case that its DSS managed storage arrangement was reasonable, and so 

the burden did not shift to Staff and Intervenors.  Even if the burden did shift to CUB, CUB met 

its burden by introducing evidence – a document produced by the Company itself in discovery – 

substantiating the $8.1 million adjustment.  The burden then shifted back to Nicor to refute the 
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accuracy of this document.  CUB met its burden to show beyond a preponderance of the 

evidence that the documents provided by Nicor in discovery showing total physical injections 

and withdrawals under the DSS arrangement are properly relied upon to support Mr. Mierzwa’s 

adjustment.   

Furthermore, the issue the Commission must decide with regard to the DSS Withdrawals 

is not whether Nicor’s actions were just and reasonable.  There can be no doubt Nicor acted 

unreasonably and improperly under the GCPP by excluding gas purchased under its managed 

storage arrangements from the calculation of the SCA.  CUB Ex. 13:299-303; CUB Ex. 1.02 

(Lassar Report) at 27.  The only question left for the Commission, then, is the total volume of 

injections and withdrawals under the DSS storage arrangement.  The Company’s own documents 

show that the total physical injections and withdrawals were not accounted for in the restatement 

and Nicor failed its burden to show otherwise.  The ALJ weighed the evidence and correctly 

determined that the document relied upon by Mr. Mierzwa was the most accurate source to 

determine the extent of the total volume of injections and withdrawals under the DSS storage 

arrangement.  PO at 28. 

5. Conclusion 

Nicor’s position that upon restatement DSS withdrawals were properly accounted for is 

undermined by the fact that, even after statement certain DSS withdrawals continued to be 

reflected as a managed service arrangement (i.e., treated as withdrawals).  CUB Init. Br. at 36.  

To properly account for all DSS withdrawals, therefore, the Commission should reject Nicor’s 

exception to the Proposed Order’s adoption of CUB’s $8.15 million adjustment to fully account 

for all physical DSS withdrawals.   
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B. Response to Nicor Regarding the 2001 Storage Adjustment 

 

Nicor re-argues points in support of the Proposed Order’s rejection of the 2001 storage 

adjustment advocated by CUB and the AG.  Nicor BOE at 10-18.  CUB relies on the extensive 

briefing of this matter in its Initial and Reply Briefs and Brief on Exceptions, which refute each 

of the Company’s arguments at length, but will briefly clarify the record with regard to a few 

pivotal facts.   

First, Nicor repeats its irrelevant points regarding its gas costs being lower relative to 

other Illinois utilities during the GCPP.  The evidence simply does not support Nicor’s claim that 

its gas costs in 2001 “were lower than those for virtually every other gas utility in Illinois, 

demonstrating that Nicor Gas managed the market conditions affecting all utilities better than 

other utilities were able to.”  Nicor BOE at 10.  While Nicor does not provide a cite for this 

statement, the rebuttal panel testimony of consultants David Moes and Christopher Gulick 

purports to present an “analysis” of the Company’s price of gas that claims to show that Nicor 

Gas’ average price of gas was the lowest among its peers in all but one year from 1995 through 

2004.  Nicor Gas Ex. 7.0 at 4:63-72.  The prices compared in their chart, however, did not isolate 

the commodity, but included the costs relating to delivery services.  March 1 Tr. at 1453:12-22.  

Further, the other utilities costs were compared with Nicor’s cost of gas prior to Restatement.  Id.  

Thus, this so-called “analysis” does not show that Nicor appropriately managed gas costs.  This 

is exactly the type of analysis the Commission has previously rejected in considering the 

appropriate return on equity for a utility.  See Peoples Gas Light and Coke Company, Proposed 

general increase in natural gas rates, ICC Docket No. 07-0242 (cons.), Final Order at 89-90 (Feb. 

5, 2008).  Messrs. Moes & Gulick, in fact, agreed that the mere fact that one utility’s costs are 

lower than another’s does not in itself demonstrate that the utility’s gas purchasing practices 
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were reasonable (though they believe such data is a “worthy consideration”).  Id. at 1456:2-11.  

Thus, Nicor’s claim that the Moes/Gulick “analysis” shows that “Nicor Gas managed the market 

conditions affecting all utilities better than other utilities were able to” should be wholly ignored. 

Second, the Company reiterates its chief defense against the 2001 storage manipulation 

adjustments proposed by CUB witness Mierzwa and AG witness Effron in claiming that its 

increased withdrawals in October through December 2000 were solely the result of cold weather 

and depleted inventories at year-end 2000.  Nicor BOE at 11.  The record, however, 

demonstrates otherwise.  The record shows that Nicor has 17.5 Bcf less gas in storage going into 

the 2000-2001 heating season than prior years, because it did not fill its contract storage in 2000.  

CUB Ex. 2.0 Rev. at 40:890; CUB Init. Br. at 54; CUB Reply Br. at 25.  Nicor’s NGPL contract 

storage in October 2000 was less than half the four-year average and its contract storage as of 

December 2000 was less than one-fifth of the four-year average.  CUB Ex. 2.0 Rev. at 40:890-

891.  So, Nicor started out with reduced storage inventory.  It is undisputed that Nicor accessed 

an additional 17.5 Bcf of LIFO gas in 2000.  CUB Reply Br. at 21.  Nicor was able to access this 

LIFO gas by physically reducing its contract storage levels in 2000.  CUB Ex. 2.0 Rev. at 

39:874-40:891. 

Further, Nicor increased its storage withdrawals in November by about 80 percent, as gas 

prices rose, supposedly in response to cold weather, yet the increased withdrawals dwarfed the 

actual increase in sales (the colder-than-normal weather experienced in November 2000 caused 

Nicor’s sales to increase only by 3.7 Bcf, yet Nicor increased November 2000 storage 

withdrawals by 11.2 Bcf over planned levels).  Thus, the evidence shows that the increase in 

November 2000 withdrawals was NOT solely to meet the increase in sales due to cold weather, 
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but to avoid the adverse consequences which it would have experienced under the GCPP.  CUB 

Ex. 2.0 Rev. at 37:767.   

Additionally, when cold weather continued into December 2000, which significantly 

increased sales above planned levels, Nicor did not reduce its daily gas purchases and increase its 

storage withdrawals as it did in November 2000.  CUB 2.0 Rev. at 36:800-806; CUB Init. Br. at 

51-52.  Id. at 36:830-836; CUB Init. Br. at 52.  This is because it was to Nicor’s advantage under 

the benchmark calculation to increase storage withdrawals in a month of rising prices.  Id.  In 

CUB EX. 2.08, there is a hand-written note on the document entitled “PBR Sales Calculation-

Plan vs. Forecast - November” which states:  “Strategy - Continue to drop GDD as long as prices 

stay above FOM.  If believe prices ↓ from FOM, then look to sell off ROM.”  CUB Ex. 2.0 Rev. 

at 35:780-796.  In the note, GDD is a reference to daily purchases and “ROM” refers to rest of 

month purchases.  Id.  By reducing daily purchases in a month with rising prices, Nicor stood to 

gain a benefit under the PBR.  Id.  Accordingly, as shown in CUB Ex. 2.09, Nicor significantly 

decreased and eventually eliminated its daily priced purchases toward the end of November 

2000.  This evidence seriously undermines Nicor’s claim that it increased storage withdrawals in 

November 2000 solely because of weather.   

Because Nicor reduced its contract storage inventory in 2000 and increased withdrawals 

in November 2000, its storage inventories were significantly reduced and its ability to withdraw 

gas from storage in January was diminished.  CUB Init. Br. at 52-3; CUB Reply Br. at 21.  As 

shown above and in CUB’s briefs, the reason for the lower storage inventory at the end of 2000 

was to 1) access LIFO layers in 2000 and 2) to produce an advantage under the GCPP 

benchmark by increasing storage withdrawals in a month of rising prices.  While its storage 

inventories were reduced going into 2001, however, Nicor’s dramatically lower 2001 storage 
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withdrawals were not necessary.  This is evidenced by the fact that December 2002 inventory 

levels were even lower than in December 2000, yet Nicor’s total storage withdrawals in 2003 

were nearly twice as high as 2001.  Nicor accessed an additional 17.5 Bcf of LIFO gas in 2000.
3
  

CUB Reply Br. at 21. 

Nicor substantially reduced storage withdrawals during 2001 to a level less than one-half 

of the year before (2000) and about 60% of the year after (2002).  CUB Init. Br. at 53-54; CUB 

Reply Br. at 21.  Nicor’s severely reduced storage withdrawals in 2001 reduced the storage credit 

rate component of the benchmark, thereby increasing the benchmark, and created false 

“savings.”  CUB Init. Br. at 56; CUB Reply Br. at 27.  The evidence shows that Nicor regularly 

monitored its performance under the SCA component of the Benchmark, including the Storage 

Credit Rate, and monitored its performance under the Market Index Cost calculation, including 

the impact of daily changes in natural gas prices, on a daily basis.  CUB Ex. 2.0 Rev. at 31:707-

711, citing CUB EX. 1.15, CUB EX. 2.07.  Thus, Nicor reduced its storage withdrawals not 

simply in response to lower storage levels, but because it was attempting to protect itself against 

risk of underperforming against the benchmark.   

By matching its withdrawals to the SCR, Nicor would limit its risk of underperforming 

against the storage component of the benchmark (Id.) – the only component over which the 

Company had any control.  Once the January 2001 storage withdrawal level was set at this 

reduced level, Nicor followed the monthly inventory withdrawal percentages used to develop the 

SCA, resulting in a reduced storage withdrawal cycle throughout 2001.  CUB Init. Br. at 47-48; 

CUB Reply Br. at 21-22.  Nicor’s storage withdrawals in winter 2001 were substantially lower 

than the previous four years.  CUB Ex. 2.0 Rev. at 720-721.  In fact, the Company’s total 

                                                 
3
 Nicor is able to access LIFO gas when current year end storage inventories are less than the prior year’s year end 

storage inventory. 
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withdrawals during 2001 were less than half the average withdrawals in the years 1994-1998 

(withdrawals in 2001 were 54.3 million MMBtus, which was 69 million below the average of 

123.3 million MMBtus in 1994-1998).  AG Ex. 1.2 at 24:16-22. 

Nicor’s severely reduced storage withdrawals in 2001 forced the utility to buy market-

priced gas during an unprecedented price spike, and passed those high gas prices on to 

customers.  CUB Init. Br. at 56; CUB Reply Br. at 27.  In order to follow the established 

withdrawal percentages, Nicor had to shift withdrawals in 2001.  This is exactly what Nicor 

assured the Commission it could not and would not do in response to Staff’s concerns about its 

ability to influence the benchmark in Docket No. 99-0127, as indicated above.  But Nicor did it 

anyway in order to access LIFO gas and avoid adverse consequences under the GCPP and by 

following those percentages in 2001, Nicor exposed its ratepayers to record high gas prices. 

To add insult to injury, while gas prices were high in February and March 2001, Nicor 

withdrew an additional 8.0 Bcf of gas from storage and loaned it to third-parties rather than using 

it to serve and reduce costs to its ratepayers to avoid adverse consequences to it under the GCPP.  

CUB Init. Br. at 56; CUB Reply Br. at 27.  In addition to 13.7 Bcf of on-system storage 

unavailable to serve sales customers during the winter of 2000-2001, because it was returned to 

third-parties, Nicor loaned an additional 8.0 Bcf of sales customers’ gas to third-parties during 

February and March 2001, all the while reducing the storage withdrawal cycle to match the 

storage credit date percentages, and increasing the gas costs of sales customers.  Id.  Nicor’s 

provision of Hub services therefore reduced the amount of storage inventory available for sales 

customers and Nicor was required to purchase much more expensive gas to serve its sales 

customers than would have been necessary absent the obligation to return the gas to third-parties.  
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Id.  If Nicor would have used this gas to serve sales customers, the additional withdrawals would 

have reduced gas costs for Nicor’s sales customers by $11 million.  Id.   

In conclusion, nothing in this record supports giving Nicor the benefit of the doubt with 

regard to allegations of it misuse of storage and manipulation of the benchmark during the 

GCPP.  Nicor has failed its burden to demonstrate the reasonableness of its operation under the 

GCPP and specifically its reduced 2001storage withdrawal cycle.  The evidence reviewed above 

demonstrates beyond a preponderance that Nicor designed and executed the GCPP primarily to 

profit off low-cost LIFO gas at any cost and shifted withdrawals to make it easier to beat the 

benchmark.  This evidence supports a refund of $127 million plus interest; or, at a minimum, the 

a refund of $11 million to compensate customers for the inappropriate use of hub services during 

the winter of 2001. 

C. Response to Nicor Regarding Storage Inventory Carrying Charges 

 

In its BOE, the Company also briefly restates its arguments against CUB Witness 

Mierzwa’s storage carrying charge adjustment.  Nicor BOE at 18-19.  A few points of fact are 

required to clarify this issue.  First, while Nicor is correct that the Act and Commission rules do 

not specifically prohibit Nicor from using gas in inventory or adding a higher-priced LIFO layer, 

the circumstances at issue here are extraordinary and require extraordinary treatment.  It is not an 

everyday occurrence that a utility withholds critical information from the Commission in seeking 

approval and implementing an alternative rate scheme like the GCPP, which caused adverse rate 

consequences in the hundreds of millions of dollars.  Mr. Mierzwa’s storage carrying charges 

adjustment is aimed at correcting for the less direct impact of Nicor’s decision to exploit low-

cost LIFO gas to its advantage: the increase in carrying charges associated with the increased 

cost of gas to replace the low-cost LIFO layers. 
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Second, there is ample legal support for the adjustment under the circumstances.  The 

long-term effect of Nicor’s decision to access LIFO layers under the GCPP was higher gas costs, 

which stands in violation of Section 9-244(b)(1) of the PUA.  This is the standard under which 

the Commission is required to judge whether the GCPP was meeting its objectives.   

 

III. CONCLUSION 

For the reasons stated herein and in CUB’s Brief and Exceptions, CUB respectfully 

requests that the Commission modify the Proposed Order as proposed in CUB’s Exceptions and 

reject Nicor’s arguments to the contrary. 
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