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REPLY BRIEF ON EXCEPTIONS OF STAFF WITNESSES  

 
OF THE ILLINOIS COMMERCE COMMISSION 

I. Introduction 

 The Illinois Commerce Commission (“Commission”) Staff Witnesses assigned to 

these consolidated proceedings (“Staff”), through counsel, offer this Reply Brief on 

Exceptions pursuant to Section 200.830 of the Commission’s Rules of Practice (83 Ill. 
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Adm. Code 200.830) and in accordance with the schedule set by the Administrative Law 

Judges (ALJs) in the Proposed Order (“PO”) on November 5, 2012, as modified by the 

ALJs, in a manner consistent with the agreement of the parties, on November 16, 2012.  

II. Contested Issues 

 Under the Nicor-Staff Stipulation of February 16, 2012, Staff is taking no position 

on any issue other than the issues raised by Staff Witnesses. (Nicor/Staff Ex. 1, fn. 1.) 

Submitted below is the reply of the Staff Witnesses to argument in the Brief on 

Exceptions of the Citizens Utility Board (“CUB BOE”), related to the issue of the amount 

of the LIFO benefit (Issue IV.B in the PO), and the Brief on Exceptions of the Retail 

Energy Supply Association and Interstate Gas Supply of Illinois, Inc. (“RESA BOE”), 

related to the issue of refund allocation (Issue V. in the PO).  

A. LIFO Benefit  

 The LIFO benefit has to this point been shared 50% each between Nicor and its 

customers as a result of the sharing formula implemented in the Commission’s Order in 

Docket No. 99-0127. CUB and Staff agree that the entire LIFO benefit should be 

accorded to customers, but disagree as to the appropriate methodology for valuing the 

LIFO benefit, proposing methodologies that result in refunds of $24 million, by CUB’s 

estimation, and $21,871,934, by Staff’s. 

 The PO summarized the respective positions of Nicor, Staff, and CUB, and 

accepted Staff’s methodology. CUB’s Brief on Exceptions takes issue with this 

resolution of the LIFO Benefit dollar amount question, citing its CUB Exhibit 1.08, which, 

it says, supports a LIFO decrement value for 2000 and 2001 which adds to $48.5 million 
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(CUB BOE at 37).  CUB’s reference to CUB Ex. 1.08 is entirely improper, as the ALJs 

specifically granted Nicor’s objection to its entry into evidence. See Notice of ALJs’ 

Ruling at 1 (March 8, 2012) (“CUB Ex. 1.08, …  - Not Admitted - No foundation has 

been laid for [this] document[].”)  

CUB also takes issue with the PO’s failure to accept CUB Ex. 1.04, a Nicor 

document generally referred to as a “Post-Board” presentation, as support for Mr. 

Mierzwa’s $24 million refund figure. As CUB notes (CUB BOE at 36), the PO criticizes 

CUB’s reliance on this document because it is a “speech and is certainly not adequate 

support for the type of adjustment requested here.”  

Staff, by contrast, agrees with the PO that CUB Ex. 1.04 does not offer 

meaningful evidentiary support for the $24 million figure. The words of the document 

itself make clear that it was created sometime after the end of calendar year 2000 but 

before the end of calendar year 2001; indeed, the document states that: “2000 was the 

first year of our PBR. It was an important part of last year’s income (contributing $12.2 

million in pre-tax income) and is forecast to contribute about the same in 2001.” (CUB 

Ex. 1.04 at 3; NIC 012161.) 

In contrast to CUB’s threadbare evidence, Staff witness Zuraski’s recommended 

LIFO benefit refund number covers the entire relevant period, is based on actual data 

for the LIFO layer withdrawals that led to the benefit, and is valued on the basis of an 

average of monthly market prices, weighted by monthly gas deliveries to customers 

(noted approvingly by the PO to be “consistent with the PGA methodologies”; PO at 25). 

The PO was correct to accept Mr. Zuraski’s robust analysis over CUB’s citation to a 

speech. 
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 Staff recommends that the PO maintain its selection of the Staff methodology, 

and suggests the following changes (shown in legislative style) on page 25 of the PO: 

  
  4.  Commission Analysis and Conclusion  
 

 The Commission agrees with CUB and Staff that the entire LIFO 
benefit should accrue to ratepayers. The only outstanding question is how 
that benefit should be calculated. The Commission accepts Staff’s 
adjustment because it is consistent with the PGA methodologies. 
Moreover, Staff’s adjustment is based on deliveries to customers, which is 
appropriate because it is in accord with the Commission’s concern with 
making ratepayers whole.   
 
 Also, the Commission finds CUB’s reliance on CUB Ex. 1.04 (NIC 
012163) to be tenuous at best. That document appears to be a speech, 
and to be based on data for 2000 only, containing what appear to be 
projections for later periods,

 

 and is certainly not adequate support for the 
type of adjustment requested here. For these reasons, Staff’s adjustment 
is adopted.    

B. Refund Allocation 

 
 The PO summarized the respective positions of Staff, RESA, and Northern 

Illinois Gas Company (“Nicor Gas”), and accepted Staff’s methodology, which is based 

on the operation of the Commission’s Purchased Gas Adjustment Clause Rules (83 Ill. 

Adm. Code 525). The RESA Brief on Exceptions takes issue with this resolution of the 

refund allocation question. Below, Staff offers a general explanation of the central 

reason for the correctness of the PO, followed by a point-by-point refutation of the 

RESA BOE. 

1. The PO Ruling Is Correct 

 A perfect matching of refund dollars to the customers who were overcharged 

during the period from January 1, 1999, through December 31, 2002, would require 
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evidence that does not exist in the record of these consolidated proceedings. The 

evidentiary record does, however, include the “Agreed Stipulation of Facts Between 

Nicor Gas and the Retail Energy Supply Association” (“Nicor/RESA Stipulation”), filed 

by counsel for RESA on February 24, 2012. The transcript for February 28, 2012, 

reflects that the ALJs admitted the Nicor/RESA Stipulation into the evidentiary record 

without objection (Tr. at 1053-1054).  

The Nicor/RESA Stipulation establishes the following facts: 

2.  As of December 31, 1999, Nicor Gas had an average number of 1,861,308 
sales customers and an average number of 67,733 transportation customers. 

 
3.  As of December 31, 2000, Nicor Gas had an average number of 1,847,669 

sales customers and an average number of 114,566 transportation 
customers. 

 
4.  As of December 31, 2001, Nicor Gas had an average number of 1,859,135 

sales customers and an average number of 132,560 transportation 
customers. 

 
5.  As of December 31, 2002, Nicor Gas had an average number of 1,851,441 

sales customers and an average number of 171,405 transportation 
customers. 

 
6.  As of December 31, 2010, Nicor Gas had an average number of 1,914,346 

sales customers and an average number of 262,672 transportation 
customers. 

 
7.  As of December 31, 2011, Nicor Gas had a preliminary estimated average 

number of 1,932,591 sales customers and a preliminary estimated average 
number of 252,297 transportation customers. Upon information and belief, 
some of the customers who were transportation customers as of December 
31, 2011, were sales customers during some or all of the calendar years 1999 
through 2002. The exact number is not known. At the same time, some 
customers who were transportation customers as of December 31, 2011, 
were transportation customers during some or all of the calendar years 1999 
through 2002. The exact number is not known. In April 2006, Nicor Gas 
implemented a new customer billing system. Detailed billing information data 
prior to this date is not readily available. [Nicor/RESA Stipulation at 2-3; 
emphases supplied.] 
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 In writing the PO, the ALJs were faced with the certainty of an imperfect solution 

to the refund allocation issue. This required them to choose between following a well-

established Commission rule (83 Ill. Adm. Code 525.70), as recommended in Staff’s 

testimony (ICC Staff Exhibits 3.0 and 6.0), or imposing a confusing refund methodology 

that RESA raised for the first time in its initial brief. While RESA’s method would appear 

to make whole “some” transportation customers who took service under the PGA at 

some point relevant to these proceedings, it would provide a portion of the refund to 

every transportation customer of Nicor—just as certainly including those customers in 

the following two classes of customers who were never

2. The Staff’s Proposed Refund Mechanism is the Most Reasonable 
Solution Presented 

 overcharged under Nicor’s PBR: 

(1) customers who were already transportation customers before 1999, and (2) 

customers who were never PGA customers but first became transportation customers 

at any time after 2002. The record in this case assigns no number to any of these 

categories. For reasons provided in more detail below, the PO resolves this issue 

correctly.   

 
 RESA acknowledges that “if this case concerned the reconciliation of gas costs 

and gas revenue charges for calendar 2011 and a refund were going to be issued in 

calendar year 2012 or even 2013, Staff’s refund method would be reasonable and 

equitable . . .” (RESA BOE at 5), before embarking a program of distorting the evidence 

in these consolidated proceedings.  

  Staff has no basis on which to disagree with the fact, to which Nicor Gas and 

RESA have stipulated “on information and belief,” that “[s]ome of the customers who 
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were transportation customers as of December 31, 2011, were sales customers during 

some or all of the calendar years 1999 through 2002.” Staff strenuously disputes 

RESA’s stretch of this fact into “record evidence that there was a substantial shift in 

sales customers to transportation service from the period of calendar years 1999 

through 2002 to the current period” (RESA BOE at 6). Staff also disputes RESA’s 

statement that “[s]ince the period of calendar years 1999-2002, many of Nicor Gas’ 

sales customers have become transportation customers” (RESA BOE at 6; emphasis 

supplied). The Nicor/RESA Stipulation actually shows more Nicor sales customers as of 

the end of 2011 than at any time during the period from 1999 through 2002. It also 

shows significantly more transportation customers at the end of 2011, but what it clearly 

does not do

 RESA’s misstatements do not end here. As in its initial Brief, RESA claims that 

Staff’s accounting witness “acknowledged that under her proposed refund method, 

customers who were receiving sales service at any time during the period 1999-2002 

but who are transportation customers at the time of the refund in this proceeding would 

not receive a refund” (RESA BOE at 7). In its Reply Brief, Staff demonstrated the 

inaccuracy of this statement by quoting from three pages of transcript (Tr. at 1296-

1298). In the interest of brevity, Staff will quote only its summary paragraph here: 

 by its terms –or, indeed, by any stretch of the imagination - is demonstrate 

a “substantial shift” of PGA customers to transportation service as such. RESA would 

also have the Commission ignore the fact that its own Stipulation with Nicor Gas uses 

the indefinite adjective “some” rather than the indefinite adjective “many.”  

. . . Ms. Everson stated that the refund “will go to the PGA 
customers” (Tr., p. 1297:9-10) and “will go to PGA customers who are 
customers at the time of the refund” (Tr., p. 1297:20-22). She did not state 
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that the “refunds would not be made to customers who were transportation 
customers at the time of the refund.” Indeed, she specifically declined to 
testify regarding how her proposal would affect transportation customers – 
her statement that: “I did not testify about transportation[,]” (Tr., p. 1298), 
is conclusive on this point. In fact, the Nicor Gas PGA tariff, Rider 6, is not 
in its entirety inapplicable to transportation customers.1

 

 (Staff Reply Brief, 
at 7-8; footnote in original) 

 RESA next takes Ms. Everson to task for having “admitted that she cannot 

identify the number of customers who are currently transportation customers of Nicor 

Gas, but who were receiving sales service from Nicor Gas at any time during the years 

1999-2002” (RESA BOE at 7; quoting Tr. at 1291-1298). RESA had available to it all of 

the mechanisms of discovery that parties to Commission proceedings enjoy under the 

Rules of Practice, and further had every right to adduce expert or other testimony 

relevant to the issues it now addresses. These procedural vehicles notwithstanding, 

RESA contented itself with wringing from Nicor an equivocal stipulation that “some” 

completely unknown number of customers were overcharged under the PBR and 

subsequently became transportation customers. In other words, having committed 

virtually no effort or resources to ascertaining the number of transportation customers 

actually affected, RESA now assails a Commission Staff witness for failing to identify 

the precise number of such customers. Incidentally, Staff has reviewed the cited pages 

of the transcript and has found no such admission, or question seeking it. 

                                            
1 Rider 6 itself provides for a “Transportation Service Adjustment,” to include “credits for 
collected gross revenues received by the Company from the operation of its Chicago area Hub 
and any other costs and revenues as approved and ordered by the Illinois Commerce 
Commission to be applied to transportation customers.” Northern Illinois Gas Company, Ill.C.C. 
No. 16, Sixth Revised Sheet NO. 58. 
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 Not content with raising points that have already been refuted, RESA turns to 

new arguments for the first time in its BOE. It states that inequities raised by retail gas 

suppliers in rate cases filed by Nicor Gas since 2002 (Docket Nos. 04-0779 and 08-

0363 are the two cited) have led to rate adjustments. One such adjustment removed 

subsidies related to sales customer uncollectibles from the rate paid by transportation 

customers (Docket No. 04-0779), and another created a credit for gas in storage as part 

of the Transportation Storage Credit, pursuant to a memorandum of understanding 

between suppliers and Nicor Gas (Docket No. 08-0363). Because these adjustments 

operate prospectively only, RESA offers the Commission the “opportunity to address 

some of the subsidizations,” and plaintively decries the PO’s streaming of dollars to the 

sales customer class, to the detriment of “shopping customers” (RESA BOE at 7-8). 

Again, RESA’s assertions are unsupported by the least scintilla of record evidence. 

Unfiled in this case are any numbers purporting to show the extent of the harm RESA 

claims. Unaddressed in RESA’s argument is how it might possibly be fair to the 1999-

2002 PGA customers who still take PGA service, who will not see dollar for dollar 

recovery of the amount they were overcharged in any event, to see their refund 

diminished even further for the sake of transportation customers—some of whom likely 

will have first sought service well after the entry of the Commission’s Order in Docket 

No. 08-0363.  

 RESA next posits the existence of “those adverse to market development,” who 

will use the lower PGA rate resulting from streaming the refund to PGA customers only 

“in comparisons between market based rates and default rates and proclaim the market 

results in higher rates to customers” (RESA BOE at 8). Staff is certain that the 
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Commission would not take any action tending to thwart the operation of a competitive 

natural gas marketplace, and most assuredly does not suggest that it should do so. The 

simple fact here is that PGA customers were uniquely overcharged as a result of the 

Nicor actions at issue here, and given the complete absence of any proof of a better 

way of remedying the situation, the Commission PGA rule, as laid out by Staff, stands 

as the best available guideline for the distribution of the resulting refunds.    

 RESA next assails Staff’s proposed refund method as “unfair and inequitable,” 

stating as follows: 

Under Staff’s proposed refund method, customers who are currently 
transportation customers, but who were sales customers for all of the 
period of calendar years 1999-2002 and who subsidized the sales rate for 
a decade would not receive a refund because they would not be sales 
customers as the time of the refund. However, a brand new sales 
customer would receive a refund. (RESA BOE at 8) 
 

 Without making the slightest attempt to quantify the “subsidy” it claims 

transportation customers have made for a decade, the best RESA remedy can offer for 

the unfairness of providing a refund to a “brand new” sales customer is to offer an equal 

refund to “brand new” transportation customer. Once again, in the absence of any 

mathematical or evidentiary guidance toward a better refund methodology, the 

Commission should simply follow the rule it already has in place.        

3. There Is No Evidence to Support RESA’s Assertion that its 
Refund Mechanism Is More Equitable Than Staff’s Proposed 
Method. 

 
 RESA repeats its assertion that “the evidentiary record shows that there was a 

dramatic transfer of sales customers to transportation service subsequent to the time of 

the period for which the refund was calculated” (RESA BOE at 9), and professes to “see 



Docket Nos. 01-0705/02-0067/02-0725 
Consolidated 

Staff Reply Brief on Exceptions 
 

11 
 

nothing equitable about excluding potentially 185,000 transportation customers who 

could have been sales customers during the 1999-2002 period from receiving refunds” 

(RESA BOE at 10). 

 Staff will therefore repeat that the only evidence addressing the number of 

1999—2002 sales customers who became transportation customers is this: “Upon 

information and belief, some of the customers who were transportation customers as of 

December 31, 2011, were sales customers during some or all of the calendar years 

1999 through 2002. The exact number is not known.” The number “185,000” does not 

exist in the evidentiary record. To prove that it is accurate, RESA would be required to 

demonstrate that every customer taking transportation service as of December 31, 

2011, was a sales customer during the 1999-2002 period. Even with the qualifier 

“potentially,” this argument is simply not credible. 

 RESA states that the ALJPO does not attempt to explain how the results of 

Staff’s refund methodology would be equitable, or why RESA’s method is not more 

equitable than Staff’s method. While Staff disagrees with this assertion, additional 

explanatory language is offered in the exceptions below. 

4. RESA’s Refund Method Has No Support in the Evidentiary 
Record. 

 
  The next section of the RESA BOE repeats arguments made in earlier sections. 

It states that “since the period of calendar years 1999-2002, many of Nicor Gas’ sales 

customers have become transportation customers” (RESA BOE at 10; emphasis 

supplied). Repeating the word “many” does not change the evidence, which is “some” 

(Nicor/RESA Stipulation at 2). Moreover, this demonstrates, insofar as any further 
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demonstration is needed, the liberties that RESA has taken with the evidence in this 

proceeding. 

RESA also repeats its claim that the evidentiary foundation for its position 

includes the cross-examination of Ms. Everson, “which demonstrated the inequity of her 

proposed refund method for transportation customers” (RESA BOE at 11). As 

demonstrated in Section 2.B above, Ms. Everson simply testified that the refund of 

amounts derived from PGA customers should flow to PGA customers, consistent with 

the Commission’s rule.   

  RESA finds the PO “lacking in that it fails to include, in its discussion of RESA’s 

position, the evidence supporting that position” (RESA BOE at 10). If this is so, it is not 

because of a failing on the part of the PO, but, rather, because of the minimal (to put the 

matter charitably) “evidence” RESA itself has provided—no sworn witness (except the 

cross-examination testimony of the Staff witness RESA repeatedly and glaringly 

mischaracterizes), and an equivocal stipulation.  

5. RESA’s Proposed Refund Method Remains Unclear. 

 The evidentiary record in these consolidated proceedings was marked “Heard 

and Taken” in the Notice of Administrative Law Judges’ Ruling issued on March 28, 

2012. From the time RESA first sprung its refund method on the parties and ALJs, in the 

“Initial Brief of the Retail Energy Supply Association and Interstate Gas Supply of 

Illinois, Inc.” on April 6, 2012, the formula of words describing its refund method has 

remained virtually unchanged. The current version appearing last in the RESA BOE 

reads as follows:  
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The $72.1 million refund recommended by the ALJPO (or the dollar 
amount of any refund ordered in the Commission’s final order in this 
proceeding) should be allocated to all Rates based on each Rate’s share 
of the total PGA gas consumed by all Rates during calendar years 1999-
2002. Each Rate’s allocation should be divided by the total number of 
customer accounts (both sales and transportation) receiving service under 
that Rate on the date the Commission’s order is entered. Refunds to all 
Rates should be provided to both sales and transportation customer 
accounts.  (RESA BOE at 11) 
 

 As Staff pointed out in its Reply Brief, the RESA language “does not define the 

term ‘Rate’ by reference to the specific tariffs of Nicor Gas or otherwise” (Reply Brief of 

Staff Witnesses of the Illinois Commerce Commission at 6). If in fact “rate” refers to 

specific service classifications of Nicor Gas customers, the first part of the quoted 

language suggests that transportation customers would not receive a share of the 

refund in any event, since the “share [of customers served under transportation rates] of 

the total PGA gas consumed by all rates during calendar years1999-2002” would, as 

Staff understands all of RESA’s arguments, be virtually none at all. Staff cannot square 

this with the later part of the quote, including the final sentence. 

6. The Commission Should Use Part 525 to Make a Refund. 

 RESA argues that “[t]he Commission has the discretionary authority to order a 

different, more equitable refund [than that set forth in Ms. Everson’s testimony]” (RESA 

BOE at 12), and notes that Section 9-220 of the Public Utilities Act addresses the 

subject of PGA reconciliation, and provides the Commission with authority to 

promulgate rules relating to Section 9-220, but does not specify a refund method, which 

the Commission has done in its rules at 83 Ill. Adm. Code 525.70(b) (RESA BOE at 12-

13). 
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 RESA relies on an Appellate Court decision, the correct name of which is 

Heavner v. Illinois Racing Board, 103 Ill. App. 3d 1020, 432 N.E.2d 290, 59 Ill.Dec. 706 

(Second District, 1982), for the proposition that even if an administrative agency violates 

its administrative rules, “any such violation which does not prejudice the plaintiff and has 

no effect on this issues involved may be disregarded” (RESA BOE at 13, citing 103 Ill. 

App. 3d 1026). This is a fair quote of obiter dicta found in the opinion, but the actual 

holding of the case reversed a decision of the Illinois Racing Board for following a 

portion of a rule while disregarding another part of the same rule.  

 Applying that ruling to these consolidated proceedings weakens, rather than 

strengthens, RESA’s case. The Second Interim Order entered on December 16, 2002, 

defines the issues in these consolidated dockets as follows: “all issues relating to any 

refunds that may be owing to Nicor customers as a result of the operation of the [PBR] 

and as a result of the operation of the Company’s Rider 6 in 1999, 2000, 2001, and 

2002” (Second Interim Order at 6). Docket Nos. 01-0705 and 02-0725 are the PGA 

reconciliation cases for 2001 and 2002, respectively, and the PGA cases for 1999 and 

2000 are implicated in these consolidated proceedings as well, under the terms of the 

Second Interim Order. The Commission’s PGA rules are implicated in Staff’s testimony 

that forms the basis for Staff adjustments to which Nicor has stipulated, and to which 

other parties, including RESA, have not objected (see, e.g., Staff Ex. 1.0R, 48:970-975, 

including footnote 36). 

 RESA is thus inviting the Commission to follow Part 525 in these proceedings in 

all respects except for the refund mechanism set forth in 83 Ill. Adm. Code 525.70. The 

overcharges were undeniably collected from PGA customers, and any PGA customer 
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seeing the class of PGA customers being deprived of a portion of their refund in 

violation of 83 Ill. Adm. Code 525.70 would be in a position remarkably similar to that of 

the plaintiff in Heavner.  

 RESA invites a comparison between the refund issues here and in Docket Nos. 

01-0707 and 01-0706, involving The Peoples Gas Light and Coke Company and North 

Shore Gas Company, respectively. These proceedings appear not to have involved any 

parties contesting the refund methodology the Commission ordered, and in Staff’s 

estimation do not stand as a basis for the Commission to ignore its own rule, on the 

basis of the evidence and argument in these consolidated proceedings. 

7. Conclusion 

 The Commission faces a situation in which it cannot, on the basis of the evidence 

before it, tailor a remedy that would make each individual customer overcharged 

between January 1, 1999, and December 31, 2002, whole with a dollar-for-dollar refund. 

The record presents the Commission with a choice between Staff’s refund methodology, 

which is supported by direct testimony on the record and is mandated by the applicable 

rule of the Commission, and RESA’s, which is neither. The PO’s well reasoned 

conclusion acknowledges that no solution is perfect, and that Staff’s proposal—the only 

one offered and vetted through testimony, is the most reasonable.  

 To drive this point home, Staff recommends that the following changes (shown in 

legislative style) be made in the PO beginning on page 31: 

 
  D. Commission Analysis and Conclusion  
 

 The Commission adopts Staff’s proposed refund methodology. In 
doing so, the Commission acknowledges the facts set forth in the “Agreed 
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Stipulation of Facts Between Nicor Gas and the Retail Energy Supply 
Association” (“Nicor/RESA Stipulation”) admitted into evidence on 
February 28, 2012, which documents that the number of transportation 
customers of Nicor Gas grew from 1999 through 2002, and increased 
even more between 2002 and 2011. The Nicor/RESA Stipulation also 
states as follows: 

 

 

Upon information and belief, some of the customers who 
were transportation customers as of December 31, 2011, 
were sales customers during some or all of the calendar 
years 1999 through 2002. The exact number is not known. 
At the same time, some customers who were transportation 
customers as of December 31, 2011, were transportation 
customers during some or all of the calendar years 1999 
through 2002. The exact number is not known. In April 2006, 
Nicor implemented a new customer billing system. Detailed 
billing data prior to this date is not readily available. 

 The Commission thus faces a situation in which the evidence 
establishes the practical impossibility of ensuring that each customer 
entitled to a refund as a result of having been overcharged under Nicor 
Gas Rider 6 from 1999 through 2002 in fact receives the refund. Although 
it does not make every customer whole that took service under the PGA 
from 1999 - 2002, it is Staff’s proposal embracing the Commission’s PGA 
rule (83 Ill. Adm. Code 525.70) is

 
 the most reasonable solution presented.  

 

 

In a case in which a party invites the Commission to violate its own 
rule, it does not seem unfair to expect that party to carry the burden of 
establishing facts that would justify such a violation. The Nicor/RESA 
Stipulation establishes the unremarkable facts that “some” customers who 
took service under the Rate 6 between the beginning of 1999 and the end 
of 2002 later became transportation customers, while “some” customers 
were and remained transportation customers. Under cross-examination, 
Staff witness Everson testified to the unremarkable fact that PGA 
customers would receive a refund if the Commission followed her advice 
and the PGA rule.   

 Indeed, The refund allocation proposed by RESA is not any more 
equitable than Staff’s and, importantly, it lacks evidentiary support simply 
fails the test articulated above. Further, because of the lack of evidentiary 
support evidence explaining the meaning of the proposed solution 
(evidence which would have been subject to cross-examination by the 
parties), it is not clear how RESA’s proposal would be implemented and 
for this additional reason, thus, it 

 
cannot be adopted.  
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 The Commission also notes favorably that Staff’s proposed 
methodology is consistent with Part 525, which is applicable to PGA 
reconciliation cases, and thus is appropriate for administering the refunds 
flowing from the four reconciliation cases under consideration here as the 
result of the Second Interim Order

 
.  

III. Conclusion 

 For the reasons set forth in this Reply Brief on Exceptions, Staff recommends 

that the Commission enter an order accepting the changes Staff proposes above, and 

otherwise adopting the PO as written. 

       Respectfully submitted,  
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