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BRIEF ON EXCEPTIONS ON REOPENING OF THE STAFF 

OF THE ILLINOIS COMMERCE COMMISSION 
_____________________________________ 

 
 NOW COME the Staff witnesses of the Illinois Commerce Commission (“Staff”), 

by and through their undersigned counsel, pursuant to Section 200.830 of the Illinois 

Commerce Commission’s Rules of Practice (83 Ill. Adm. Code 200.830), and 

respectfully submit this Brief on Exceptions on Reopening to the Proposed Order (“PO”) 

issued by the Administrative Law Judge (“ALJ”) on November 20, 2012. 

I. INTRODUCTION 

On January 3, 2012, pursuant to Section 16-108.5(c) of the Illinois Public Utilities 

Act, (the "Act") Ameren Illinois Company d/b/a Ameren Illinois (“AIC”) filed and 

requested approval of a performance-based formula rate tariff,  Rate Modernization 

Action Plan-Pricing ("Rate MAP-P") by initiating Docket No. 12-0001.  AIC then initiated 

the instant proceeding with the filing of its Petition for Approval of Multi-Year 

Performance Metrics on February 2, 2012 under Section 16-108.5(f) of the Act.  AIC 

requested the issuance of an order from the Illinois Commerce Commission (the 
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“Commission”), within 120 days of the filing of the Petition, approving (i) AIC's Multi-

Year Performance Metrics ("Metrics Plan”) and (ii) Rider Modernization Action Plan-

Metrics ("Rider MAP-M").  

On May 29, 2012 an order was entered in this proceeding by the Commission 

approving AIC’s Metrics Plan.  On June 28, 2012, AIC sought rehearing of certain 

limited aspects of its metrics plan and Rider MAP-M, specifically; AIC sought a 

modification to the Order to facilitate its efforts on rehearing in Docket No. 12-0244. 

Docket No. 12-0244 involved AIC's smart grid advanced metering infrastructure ("AMI") 

deployment plan. The Commission rejected AIC’s original plan in its May 29, 2012 

Order because AIC failed to demonstrate that its plan was cost-beneficial to customers.  

AIC revised its AMI deployment plan and has sought approval of it through a petition for 

rehearing in Docket No. 12-0244.  

To facilitate its revised AMI deployment plan, AIC sought to modify when its 10-year 

performance period begins for its AMI-related metrics. The May 29, 2012 Order 

approving the metrics plan and Rider MAP-M adopted AIC's uncontested preferred 

starting date of January 1, 2013.  In the event that rehearing in Docket No. 12-0244 was 

not completed prior to November 1, 2012, AIC requested the option of extending the 

starting date for the AMI-related metrics to January 1, 2014.  On July 12, 2012 the 

Commission denied AIC’s Petition for Rehearing and instead reopened the record on its 

own motion to consider AIC’s request. 

Initial Briefs (“IB”) were filed on October 25, 2012 by the People of the State of 

Illinois ex rel. Lisa Madigan, Attorney General of the State of Illinois (the “AG”) and the 
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AARP (“AARP”); Staff; and Ameren Illinois Company d/b/a Ameren Illinois (“AIC”).  

Reply briefs were filed by the respective parties on November 1, 2012.   

In general, the PO reviews the issues presented in this proceeding in a clear and 

concise manner, is well written, and reflects the positions taken by Staff, the Company, 

and the intervening parties.  Staff, however, does not agree with the POs analysis and 

conclusion regarding the issue of whether AIC's request to extend the date for 

implementation of smart grid pursuant to the EIMA will impact possible imposition of 

penalties on AIC for failing to meet smart grid metrics in the future.  Thus, there are 

items to which Staff takes exception.  The exceptions and proposed language are 

discussed below, and Staff respectfully requests that they be adopted. 

II. EXCEPTIONS 

A. The Commission Has Authority Over the Effects of AIC’s Metrics Start 
Date 

 

Staff agrees with both the PO and AIC’s conclusion that the EIMA gives AIC the 

right to choose the start date for the AMI-related Metrics as long as that start date 

complies with the statute.  (PO, p. 25)  However, Staff does not agree with the 

conclusion that the Commission does not have the authority to enter an order providing 

a tariff mechanism for the collection of financial penalties if the utility fails to meet the 

goals of the Metrics Plan towards the end of its 10-year period, specifically for those 

years by which Sections 16-108.5 through 16-108.8 become inoperative.  

As the AG/AARP noted in its IB, a factor not specifically contemplated by the 

General Assembly in Section 16-108.5 was AIC’s failure to initially submit a cost-
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beneficial AMI Plan, a subsequent attempt by the utility to get a revised AMI Plan 

approved, and the elapse of time associated with that “two-bites-at-the-apple” scenario. 

(AG/AARP IB, p. 4)  Under the circumstances currently before the Commission, 

selecting a “10-year period” for performance metrics tied to AMI investment within 14 

months after Commission approval of an AIC revised AMI Plan, becomes problematic, 

in light of the December 31, 2022 sunset of the Act.  Given these facts and the silence 

in the Act on permitting two seemingly contradictory scenarios – permitting the selection 

of the metrics start date by the utility within the 14-month time frame and providing a full 

10-years of financial protections to ratepayers – Staff recommends that the Commission 

reject the PO’s analysis of how Section 16-108.5(f) operates. 

The provisions of the EIMA contemplate a 10-year period for the formula rates 

and a commensurate 10-year period for the AMI Plan and the Metrics Plan, and the 

formula rates provisions have a sunset date of December 31, 2022, after which time 

these sections become inoperative.  (Staff IB, p. 15-16)  The EIMA, and the General 

Assembly in drafting the EIMA, clearly contemplated that in the event a participating 

utility could elect a start date for its 10-year Metrics Plan that would extend beyond the 

date by which formula rates and updates to the formula rates became inoperative, that 

the Metrics Plan would still be in effect and completed at the conclusion of its 10-year 

period.  (Id., p. 16)  To read the EIMA any other way would lead to an absurd result 

where the Act and the Metrics Plan propose financial penalties for a 10-year period, but 

the last one or two years could not be used to calculate these penalties nor assess 

them on the utility. 
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Fundamental rules of statutory construction require that the Commission 

evaluate the statute as a whole, with each provision construed in connection with every 

other section.  Roselle Police Pension Bd. v. Village of Roselle, 232 Ill.2d 546, 905 

N.E.2d 831 (2009); Cinkus v. Village of Stickney Municipal Officers Electoral Board, 228 

Ill.2d 200, 216–17, 886 N.E.2d 1011 (2008).  Words and phrases should not be 

construed in isolation, but must be interpreted in light of other relevant provisions of the 

statute, as a “court construing the language of a statute will assume that the legislature 

did not intend to produce an absurd or unjust result” (State Farm Fire & Casualty Co. v. 

Yapejian, 152 Ill.2d 533, 541 (1992)), and will avoid a construction leading to an absurd 

result, if possible (City of East St. Louis v. Union Electric Co., 37 Ill.2d 537, 542 (1967)). 

Hubble v. Bi-State Dev. Agency of Illinois-Missouri Metro. Dist., 238 Ill. 2d 262, 283 

(2010). 

Under the PO’s current metric timeline, and AIC’s MAP-M tariff as it is currently 

drafted, ratepayers are subject to ten years of annual formula ratemaking, but only nine 

years of the financial and utility performance protections provided under Section 16-

108.5(f).  AIC should not be permitted to continue to receive the benefits of 10 years of 

formula rates while evading one or two years of its obligations under the 10 year Metrics 

Plan, and consequently depriving AIC ratepayers of the benefits under those metrics 

and possible financial penalties assessed on AIC if the metrics are not met.  It is hardly 

equitable to allow AIC, due to its own error in filing an AMI Plan which was not cost-

beneficial to customers, to now avoid its responsibilities under the relevant provisions of 

the EIMA.  This is exactly the absurd result that the Commission, and courts generally 

seek to avoid when interpreting a statute as a whole and it is absolutely within the 
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Commission’s powers under EIMA to enforce the regulatory compact inherent within the 

Act. 

B. The Issue is Currently Ripe for Adjudication 

Staff further disagrees with the PO’s conclusion that this issue is not currently 

ripe for adjudication.  AIC’s proposed January 1, 2014 start date for its Metrics Plan has 

a significant impact on (1) whether AIC will continue to comply with its performance 

metrics for a full 10 years and (2) whether financial penalties under 16-108.5 for 

noncompliance can be assessed in later years of the plan, given the Act’s end date of 

December 31, 2022.  It is clear, given the PO’s and AIC’s suggested start date that 

these issues will present themselves when the relevant provisions of the EIMA expire.  

The Commission should not allow the uncertainty, at this time, of whether AIC will or will 

not fail to meet an AMI-related Metric goal while Rate MAP-P and the Metrics Plan are 

in effect to distract from the fact that if and when the company does fail there will be no 

mechanism in place to assess penalties on the Company.  This mechanism should be 

put in place issue in this initial filing so that, going forward, the Company is held to the 

regulatory compact inherent in the EIMA.  In order to take advantage of the benefits that 

accompany formula rates a utility must make agreed upon investments and 

improvements for a full 10 years.  If a mechanism is not put in place to address the 

timing gap at issue in this proceeding, ratepayers will pay for rates via the formula 

ratemaking process, but will not receive the benefit of any financial penalties the utility 

may incur for a failure to meet its Metrics Plan.  Further, the utility has no incentive for 

meeting its metrics as there would no longer be a financial penalty associated with a 
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failure to do so.  It is nonsensical that the Section authorizing recovery of rates may 

become inoperative before financial penalties can be calculated and recovered.   

The Commission should not grant this election to move the start date of the 

Metrics Plan to January 1, 2014 unless AIC agrees to an order that would provide a 

tariff mechanism for the collection of financial penalties if the utility fails to meet the 

goals of the Metrics Plan toward the end of its 10 year period, specifically after the time 

period by which Sections 16-108.5, 16-108.6, 16-108.7 and 16-108.8 become 

inoperative.  Furthermore, in the event the Commission approves the AMI related 

metrics start date of January 1, 2014, the Commission should order AIC to comply or be 

subject to the collection of the financial penalties as a result of the utility’s failure to meet 

the goals of the Metrics Plan toward the end of its 10 year period, specifically after the 

time period by which Sections 16-108.5, 16-108.6, 16-108.7 and 16-108.8 become 

inoperative. 

 Staff proposes the following edits to the commission analysis and conclusion on 

these above issues on p. 25 of the PO: 

 

Proposed Language: 

(PO, p. 25) 

The Commission agrees with AIC that the EIMA gives AIC the right 
to choose the start date for the AMI-related Metrics as long as that start 
date complies with the statue.  The Commission will therefore approve a 
start date of January 1, 2014.  The Commission does not agree, however, 
that this issue is not ripe for consideration, or that this issue goes beyond 
the Commission’s authority granted under the EIMA.  The provisions of 
the EIMA contemplate a 10-year period for the formula rates and a 
commensurate 10-year period for the AMI Plan and the Metrics Plan, and 
the formula rates provisions have a sunset date of December 31, 2022, 
after which time these sections become inoperative.  The EIMA, and the 
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General Assembly in drafting the EIMA, clearly contemplated that in the 
event a participating utility could elect a start date for its 10-year Metrics 
Plan that would extend beyond the date by which formula rates and 
updates to the formula rates became inoperative, that the Metrics Plan 
would still be in effect and completed at the conclusion of its 10-year 
period.  To read the EIMA any other way would lead to an absurd result 
where the Act and the Metrics Plan propose financial penalties for a 10-
year period, but the last one or two years could not be used to calculate 
these penalties nor assess them on the utility. If a mechanism is not put in 
place to address the timing gap at issue in this proceeding, ratepayers will 
pay for rates via the formula ratemaking process, but will not receive the 
benefit of any financial penalties the utility may incur for a failure to meet 
its Metrics Plan.  Further, the utility has no incentive for meeting its metrics 
as there would no longer be a financial penalty associated with a failure to 
do so.  It is nonsensical that the Section authorizing recovery of rates may 
become inoperative before financial penalties can be calculated and 
recovered.   

It is clear, given AIC’s suggested start date that these issues will 
present themselves when the relevant provisions of the EIMA expire.  
Simply because it is not clear, at this time, whether AIC will or will not fail 
to meet an AMI-related Metric goal while Rate MAP-P and the Metrics 
Plan are in effect does not mean that the Commission should ignore the 
fact that if and when the company does fail there will be no mechanism in 
place to assess penalties on the Company.  This initial filing is the 
appropriate place to address this issue so that, going forward, the 
Company is held to the regulatory compact inherent in the EIMA.  In order 
to take advantage of the benefits that accompany formula rates a utility 
must make agreed upon investments and improvements for a full 10 
years. 

Thus, AIC is directed to adopt the AG/AARP’s suggested tariff 
mechanism for the collection of financial penalties if the utility fails to meet 
the goals of the Metrics Plan toward the end of its 10 year period, 
specifically after the time period by which Sections 16-108.5, 16-108.6, 
16-108.7 and 16-108.8 become inoperative.  Furthermore, the 
Commission directs AIC to comply or be subject to the collection of the 
financial penalties as a result of the utility’s failure to meet the goals of the 
Metrics Plan toward the end of its 10 year period. 

 
 It is also unclear whether the Commission has the authority to 

extend its jurisdiction over AIC regarding potential financial penalties 
beyond the expiration of the EIMA.  The Commission also finds that this 
issue is not ripe for adjudication, as it is unclear how long the EIMA may 
be operative, as well as the fact that Section 16-108.5 is scheduled to 
expire at the end of 2017, and Rate MAP-P could be terminated even 
sooner.  Additionally, the Commission notes the lack of certainty as to 
whether AIC may fail to meet an AMI-related Metric goal while Rate MAP-
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P and the Metrics Plan are in effect.  In conclusion, the Commission 
believes it is premature to address the issue of potential future financial 
penalties at this time.   

III. CONCLUSION 

 
WHEREFORE, for all of the following reasons set forth in Staff’s Initial Brief, Reply 

Brief, and this Brief on Exceptions, Staff respectfully requests that the Commission’s 

Final Order in this proceeding reflect all of Staff’s recommendations. 

 

 

       Respectfully Submitted, 
 
 
       ___________________ 

December 4, 2012      Nicole T. Luckey 
       Michael J. Lannon 
       James V. Olivero 
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