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 The People of the State of Illinois, by Attorney General Lisa Madigan, (“AG”) and 

AARP submit the following Reply Brief on Exceptions in response to the briefs and exceptions 

filed by Commonwealth Edison (ComEd) and the Staff of the Illinois Commerce Commission 

(Staff)  in response to the Proposed Order issued on November 15, 2012 (hereafter referred to as 

Proposed Order).   

I.  INTRODUCTION  

 While limiting its exceptions to a few issues and agreeing to “modify its reporting 

infrastructure and systems” to identify EIMA related investment, ComEd suggests that the few 

instances where the Proposed Order deviated from its requests will increase litigation and impose 

additional, unnecessary burdens on ComEd.  AG/AARP are sensitive to litigation burdens 

imposed by the Energy Infrastructure Modernization Act (EIMA) given the multiple filings 

contemplated by the statute (e.g., yearly rate case reviews plus retroactive reconciliation of 

revenues, annual “advanced meter infrastructure” (or AMI) reports, rehearings and appeals).  

However, the burdens associated with ratemaking are necessary to assure that the costs that 

ComEd will now recover every year – and that will be the subject of annual reconciliations – are 

adequately reviewed and consumers are protected from the presentation of costs that consistently 

overstate them.   

 The Commission addressed many of the adjustments necessary to prevent the consistent 

over-statement of costs in Docket 11-0721, which approved ComEd‟s formula rate tariff.  While 

that decision is currently on appeal, it is well established that rate orders remain in effect pending 

appeal.  See 220 ILCS 5/10-113.  Litigation costs and burdens can be minimized if ComEd 

refrains from repeated challenges to issues settled in prior dockets.  Similarly, when evidentiary 

standards are established in prior dockets or rulemaking, parties are obligated to conform to 

those standards.  If ComEd‟s failure to meet its burden of proof of rate case expense and 
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charitable contributions results in additional litigation, it is not the Commission‟s fault for 

establishing standards, but the Company‟s fault for failing to conform to those standards. 

 AG/AARP will address ComEd‟s continued opposition to the Commission‟s correct 

treatment of billing determinants, the Commission‟s right to exclude charitable contributions 

outside the ComEd service territory, ComEd‟s failure to conform with the standards related to 

rate case expense, ComEd‟s proposed language regarding the identification of EIMA costs in the 

annual rate filings, and the Commission‟s authority to require the identification of low-income 

fund disbursements in the annual rate filings, consistent with the EIMA requirement that an 

annual report of such disbursements be filed. 

 

II. THE PROPOSED ORDER’S TREATMENT OF BILLING DETERMINANTS IS 

CORRECT UNDER EIMA AND NECESSARY TO AVOID CONSISTENTLY 

OVERSTATING RATES. 

A. ComEd’s Reading of EIMA’s Treatment of Billing Determinants Is Not 

Required by the Language of the Statute 

 Citing the requirement that annual rates be based on “historical weather normalized 

billing determinants,” contained in Section 16-108.5(c)(4)(H), ComEd argues that the adjustment 

to 2011 billing determinants to account for 2012 plant additions somehow makes these billing 

determinants no longer historical for purposes of setting rates to take effect 2013.  ComEd BOE 

at 3.  ComEd‟s argument should be rejected for two reasons.   

 First, the rates set in this docket will take effect in January, 2013.  As a result, the 

Commission must determine the appropriate billing determinants over which to spread the 

approved revenue requirement, using data from the years preceding 2013.  While the 2011 

billing determinants reflect a historical period two years prior to the rates being set, the 

Commission also has before it the plant additions for 2012.  The pre-2013 billing determinants 
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should include adjustments that reflect historical changes prior to the 2013 billing period in order 

to be as accurate as possible.   

 The evidence shows that of the plant additions included in rate base, approximately 

$130.0 million, represent facilities to accommodate customer growth.  AG/AARP Ex. 2.0 at 6.
1
  

The billing determinants adjustment correctly matches the 2012 projected plant additions 

associated with new business with the increase in the number of customers responsible for this 

new business investment.  See also Staff Ini. Br. at 12-13.  ComEd‟s suggestion that EIMA 

requires the Commission to disregard this matching principle both ignores well-established 

Commission practice and law, and misreads the Act‟s treatment of billing determinants.  Thus, 

ComEd‟s argument that the Proposed Order‟s adoption of an adjustment to 2011 billing 

determinants to reflect the new business ComEd included in its 2012 plant additions somehow 

makes the billing determinants for 2013 something other than “historical” is not persuasive. 

 Second, the gist of ComEd‟s argument is that Section 16-108.5(c)(4)(H) prohibits any 

kind of prudence or reasonableness adjustment to historical weather-normalized billing 

determinants under Article IX of the Public Utilities Act.  ComEd claims, “the General 

Assembly already determined that historical weather-normalized billing determinants would 

result in a just and reasonable rate”, and that “no additional authority was granted to the 

Commission to undermine this legislative determination, whether through the „prudent and 

reasonable‟ standard or otherwise.”  ComEd BOE at 3.   

                                                 
1
  The $130 million in “New Business” component of the 2012 plant in service additions represents facilities 

to accommodate customer growth.  Examples of new business plant additions are equipment and line extensions to 

serve new residential or commercial development.   Id. at 6. 
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 ComEd‟s interpretation of Section 16-108.5(c)(4)(H) amounts to selective reading, and 

ignores the clear reference to the Commission‟s ability to make ratemaking adjustments under 

Article IX of the Act.  The language in EIMA provides that the Commission shall: 

 

(4) Permit and set forth protocols, subject to a determination of prudence and 

reasonableness consistent with Commission practice and law, for the following:  

 (H) historical weather normalized billing determinants. 

 

220 ILCS 5/16-108.5(c)(4)(H). Such Article IX adjustments are needed to ensure that the billing 

determinants used to set rates do not provide the Company with a windfall, which would violate 

the requirement in EIMA that rates reflect ComEd‟s actual costs.  As the Proposed Order 

correctly noted, the requirement that historical billing determinant be used “does not prevent the 

Commission from making the ratemaking adjustments necessary to ensure that the rates 

produced are prudent and reasonable.”  Proposed Order at 26.  The Proposed Order rightly 

highlighted the fact that “The statute itself requires that the Commission make a determination of 

prudence and reasonableness, and therefore the Commission can make appropriate adjustments 

to historical weather normalized billing determinants to affect such a determination.”  Id.  Staff, 

AG-AARP and CUB accountants all concurred on this point.   

B. ComEd’s Reading of EIMA’s Treatment of Billing Determinants Would 

Result In Consistent Over-recovery of Costs and Excessive Rates. 

 AG/AARP witness Effron calculated the New Business adjustment in this docket and 

recommended that the billing determinants used to set 2013 rates reflect the increase in 

customers associated with the plant used to provide new service in 2012 and included in rate 

base.  AG/AARP Ex. 2.0 at 6.  Staff witness Rukosuev also recommended that the billing 

determinants be updated to match plant added to rate base to serve new business.  Staff Ex. 11.0.  

As noted above, AG/AARP witness Effron agreed that such an adjustment is necessary to 
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properly match the billing determinants related to customer count (the customer charges and the 

standard metering service charges) to recognize customer growth in 2012 with the plant used to 

serve new business included in rate base.  AG/AARP Ex. 2.0 at 6-7. Id. at 6-7. 

 In response to AG Data Request 5.03, ComEd stated that it made no adjustment to billing 

determinants to reflect 2012 New Business because:  “Both the Commission‟s direction, and the 

proposal upon which the direction was based, specifically addressed adjustments to only 2010 

billing determinants.  Neither the Commission‟s direction nor the approved proposal upon which 

the direction was based addressed adjustments to 2011 billing determinants (or any other year for 

that matter).”  AG/AARP Ex. 2.0 at 8.  ComEd‟s failure to incorporate this adjustment to its 

billing determinants is unreasonable, violates the Commission‟s holding in Docket 11-0721, and 

undermines the consistency expected in the application of the formula rate tariff. 

 First, Mr. Effron‟s adjustment does not contradict Section 16-108.5(c)(4)(H) concerning 

“historical weather normalized billing determinants.”  This language does not imply that the 

formula should ignore real customer growth resulting from plant additions.  If “historical” were 

used in that sense, the formula would be unreasonably designed to consistently over-collect 

ComEd‟s revenue requirement because real customer growth would be ignored.  The billing 

determinants used in this docket should include the historical growth for 2012 and provide the 

basis for collection of the 2013 inception revenue requirement.  These billing determinants will 

persist into the reconciliation when the actual costs for 2012 are reconciled with the 2011 FERC 

Form 1 costs.  The only way to capture the customer growth associated with the new business (or 

customer growth) resulting from 2012 plant additions is to adjust the billing determinants in the 

inception case.  If understated billing determinants are used, ComEd will consistently over-
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recover its revenue requirement, which is unreasonable and not the intent of a statute designed to 

allow recovery of “actual costs.”   220 ILCS 5/16-108.5(d). 

 For these reasons, ComEd‟s arguments on this point should be rejected. 

C. Adoption of the Billing Determinants Adjustment is Consistent with the 

Commission’s Order in Docket No. 11-0721. 

 ComEd further attempts to muddy the record and past Commission precedent by arguing 

that the adoption of a similar billing determinants adjustment in Docket No. 11-0721, ComEd‟s 

first formula rate case,  was somehow based on the Commission‟s mistaken belief that “the 

adjustment somehow provided for more accurate historical 2010 data.”  ComEd BOE at 4 

(emphasis in original).  ComEd urges the Commission to disregard its prior ruling in that case 

and “to similarly conclude here that the billing determinants should be based on historical 2011 

information, not incomplete 2012 information.”  Id. (Emphasis in original.)   

 The Commission should reject that misguided invitation.  ComEd‟s suggestion that the 

Commission was somehow confused or mistaken is spurious because the Commission‟s 11-0721 

Order specifically addressed that argument, which ComEd proffered in that case as well.  In a 

footnote at page 75 of that decision, the Commission specifically rejected ComEd‟s claim that 

the adjustment was not related to historical 2010 data, and noted that “an adjustment to the 2010 

billing determinants that will be used to allocate the revenue requirement among customers is 

necessary.”  ICC Docket No. 11-0721, Order of May 29, 2012 at 75, footnote 6. 

 Indeed, a billing determinants adjustment has been consistently applied by the 

Commission in an effort to ensure that rates incorporate the relevant information needed to 

ensure that the new rates accurately reflect the utility‟s costs.  See ICC Docket No. 10-0467, 

Order of May 24, 2012 at 306-309.  In that case, the Commission noted:  “As it has done in its 

last two rate cases (Docket Nos. 05-0579 and 07-0566), ComEd has included a new business 
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revenue credit to account for the estimated revenue from growth in customers during the pro 

forma period.”  ICC Docket 10-0467, Order at 306 (May 24, 2011).  In the instant docket, 

however, ComEd failed to adjust the billing determinants used in the calculation of rates 

necessary to produce the required revenues to reflect customer growth in 2012.  Contrary to 

ComEd‟s arguments, Commission precedent supports correcting that omission. 

D. ComEd’s Alternative Argument that the Billing Determinants  Adjustment 

Adopted in the Proposed Order Wrongly Excludes ComEd Projected kWh 

Sales Reductions Should Be Rejected. 

 

ComEd‟s next argument is that, if the Commission adopts a billing determinants sales 

adjustment, it must also “manipulate the historic 2011 data related to kWh sales using the 2012 

data.”  ComEd BOE at 6.  Like its misguided interpretation of the Commission‟s reasoning in the 

11-0721 docket, this argument was likewise rejected in the Commission‟s first formula rate 

order.   As the Commission noted in that Order: 

AG/AARP witness Effron recommended limiting the adjustment to the customer 

growth that is related to plant additions.  He did not include the change in kwh 

usage, despite the fact that, in past cases, ComEd and the Commission have 

recognized growth in both the number of customers and kwhs, because ComEd 

showed a decline in weather-normalized sales.  (See, AG/AARP Ex. 1.0 at 17).   

AG/AARP aver that he did not decrease the amount of total kwhs, because plant 

additions for customer growth, by definition, only result in growth, otherwise, the 

investments for customer growth would not be made.  However, in light of the 

overall decline in ComEd‟s total kwh sales, Mr. Effron did not recommend 

increasing the amount of total kwh sales billing determinants.  AG/AARP aver 

that therefore, their witness, Mr. Effron, did, in fact, take into account the 

decrease in total kwh sales.   

 

Order at 74 (May 29, 2012).  Mr. Effron‟s adjustment is consistent with his adjustment that the 

Commission adopted in that case.  AG/AARP Ex. 4.0 at 5.   Further, the Commission expressly 

rejected ComEd‟s argument that it was appropriate to somehow decrease the overall number of 
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kwhs delivered when recognizing the increase in customers due to new business investment.    

The Commission stated: 

Additionally, a decline in kwh sales, in and of itself, does not establish that there 

are less customers.  It simply means that less electricity was sold.  Other factors, 

such as energy efficiency, a bad economy, etc. may very well contribute to a 

decline in kwh sales.  Without information as to what causes a decline in kwh 

sales, it does not appear that this decline should offset the increase in billing 

determinants that reflects ComEd‟s new business.  ComEd, in short, has not 

presented valid reasons for rejecting the AG/AARP proposal.  The AG/AARP 

proposal is reasonable and it is approved.  ComEd shall adjust its billing 

determinants accordingly.   

 

ICC Docket 11-0721, Order at 75 (May 29, 2012).  The record evidence shows that ComEd‟s 

claimed decrease in kwh sales is already incorporated into its per customer usage calculation in 

the billing determinants, and no further adjustment is appropriate as a result of new business.  

However, a decrease in usage per customer does not mean that there is a decrease in the number 

of customers, particularly when ComEd has identified $130 million in plant additions for new 

business for 2012, the year prior to the rate year (2013).   The Proposed Order correctly 

recognized this fact.  That finding should be adopted in the Commission‟s final Order. 

 

III. COMED’S EXCEPTIONS THAT DONATIONS TO OUT-OF-SERVICE-

TERRITORY ORGANIZATIONS VIOLATE THE COMMERCE CLAUSE 

SHOULD BE REJECTED AS MISSTATING THE PROPOSED ORDER’S 

CONCLUSION. 

 ComEd argues against the single charitable disallowance made by the Proposed Order, 

i.e. to exclude donations to entities outside ComEd‟s service territory.  ComEd BOE at 6-9.  

First, ComEd argues that the Proposed Order misapplies the applicable reasonableness standard.  

Id. at 7.  ComEd‟s argument should be rejected as a concocted dispute over verbiage.  There is 

really no difference between whether the Commission finds a contribution unreasonable or finds 
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reasonable a Staff recommendation that a contribution is unreasonable.  It is the basis for the 

finding of unreasonableness that should control – not the verbiage used. 

 ComEd next asserts that the Commerce Clause of the United States Constitution prohibits 

the Commission from protecting consumers from paying utility contributions to entities outside 

of ComEd‟s service territory.  ComEd‟s argument must be rejected for the simple reason that it 

misstates the basis for the disallowance.  While ComEd presents the disallowance as based on 

whether the organization is out-of-state or within the state, in fact the disallowance is based on 

whether the organization operates outside of ComEd‟s service territory. See Proposed Order at 

43 (“The Commission agrees with Staff's adjustment disallowing charitable contributions made 

to organizations outside the Company's service territory.)(emphasis added).  This is a valid 

consideration necessary to protect consumers who are required to support donations while not 

having any input into what donations are made or who benefits from them and who receive no 

tax benefit (through a charitable deduction). 

 ComEd cites a United State Supreme Court decision that addressed a tax law that 

required that non-profit organizations provide services to state residents to qualify for certain tax 

deductions.  ComEd BOE at 9.   Camps Newfound/Owatonna, Inc. v. Town of Harrison, ME, 520 

U.S. 564 (1997), a five to four decision, involved a state tax law that the Court concluded 

resulted in an unlawful preference for state residents.  By contrast, the approach used in the 

Proposed Order treats in-state organizations the same way it treats out-of-state organizations:  if 

they do not provide service within the utility‟s service territory, it is not appropriate to expect the 

utility‟s consumers to pay for the utility‟s donations to the organization in rates.  This is not a 

distinction between states, but a distinction to protect consumers who have no choice in which 

organizations they fund in their utility rates. 
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 ComEd erroneously equates its service territory with the State of Illinois for purposes of 

its argument that the United States Commerce Clause is implicated in the Proposed Order.  In 

fact, ComEd serves a portion of the state only.  While ComEd is free to make donations to any 

organization it wishes, it can only expect to charge consumers for contributions made to 

organizations within its service territory.  Organization in the southern two-thirds of the state are 

treated exactly the same way that organizations outside the state are treated.  There is no 

Commerce Clause issue. 

IV. THE COMMISSION SHOULD ADOPT THE STAFF POSITION THAT 

CONSUMERS SHOULD NOT PAY CHARITABLE CONTRIBUTION 

DEDUCTIONS THAT ARE MADE TO ORGANIZATIONS THAT LOBBY.  

 AG/AARP also support the Staff Brief on Exceptions at pages 6-12 that the Proposed 

Order erroneously rejected its recommendation that the Commission exclude charitable 

contribution costs from ComEd‟s revenue requirement when the recipient engages in lobbying 

and/or political activity.  When the public is asked to pay the charitable contributions of a for-

profit entity like ComEd, it is unreasonable for the public to pay the costs of organizations that 

lobby or do other political activity.  Staff correctly cites Section 9-224 that reads:  “The 

Commission shall not consider as an expense of any public utility company, for the purpose of 

determining any rate or charge, any amount expended for political activity or lobbying as defined 

in the „Lobbyist Registration Act.‟”  220 ILCS 5/9-224.  It is unreasonable to use charitable 

contributions to enable the utility to do indirectly what it cannot do directly, i.e. fund lobbying 

efforts or political activity. 

 In any rate case under Article IX, the burden of proof is on the utility.  220 ILCS 5/9-

201(c).  The Proposed Order fails to hold ComEd to its burden of proof to show that the 

expenses associated with contributions to lobbying organizations were limited to exclude 

lobbying.  The Commission should find that it is not enough for the utility to say that it 
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“intended” its donations to exclude lobbying and political activity if such limitations are not 

clearly evident in the record.  A better course is to exclude donations to lobbying and political 

organizations from the revenue requirement to protect consumers from funding lobbying and 

political activity that Section 9-224 provides they cannot be obligated to pay. 

 

V. COMED’S REQUEST FOR $277,000 IN RATE CASE EXPENSES FOR A RATE 

CASE THAT WAS NEVER FILED SHOULD BE DENIED. 

 ComEd argues claims it should be accorded recovery of the $244,000 in rate case 

expenses that it incurred in the preparation of a never-filed Article IX rate case.  In doing so, the 

Company opines that its decision to expend the funds should be evaluated “in light of the 

circumstances as they existed at the time”, citing the case of Bus. and Prof. People for Public 

Interest v. Ill. Commerce Comm’n, 146 Ill. 2d 175, 209 (1991) (the legislature did not intend to 

burden a utility to prove that its actions were reasonable using hindsight; to do so would be 

“fundamentally unfair”).  ComEd BOE at 10.  ComEd suggests that it was “perfectly reasonable” 

to expend the funds for a case immediately after the Order in Docket 10-0467 because at the 

time, “Illinois law provided only for the filing of an Article IX rate case – EIMA had not been 

enacted nor was it evident that a formula rate statute would be.”  Id.   

 But ComEd‟s request to examine the circumstances at the time it spent those dollars 

actually supports disallowance of those funds.  In this docket, the Proposed Order specifically 

noted that ComEd claimed in briefs in this case that it had “an alleged (unspecified) revenue 

shortfall in 2011.”  Proposed Order at 47.   But ComEd‟s own filing in this case proposed a 

revenue requirement of $2,024,953,000 based on its 2011 FERC Form 1 filing, including 2012 

projected plant additions.  ComEd Initial Brief at 5.  At the time it was expending money for an 

Article IX rate case, ComEd was collecting revenues as a result of the Commission‟s Order in 
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Docket No. 10-0467 of $2,203,055,000 – nearly $178 million more than it asserts in this docket 

it needs to recover both its 2011 actual costs, plus projected plant additions for 2012. See ICC 

Docket No 10-0467, Order of May 24, 2011 at 316, Finding 7.  Clearly, Commission review of 

the circumstances at the time ComEd spent the $277,000 at issue reveal that the Company was 

not experiencing any kind of financial shortfall in 2011 when it expended the funds for the 

preparation of a traditional rate case.  The evidence shows that, in fact, it was far from 

reasonable, let alone, “perfectly reasonable” for the Company to expend those funds – especially 

when it was deeply involved in promoting formula rate legislation was passed by the General 

Assembly.    

 The Commission should adopt the Proposed Order‟s disallowance of these expenditure 

because it was unreasonable to incur them when the Company was not experiencing a revenue 

shortfall and when it was actively promoting the alternative, formula rate procedure to take effect 

before a planned rate case was either begun or could be completed.   

 

VI. COMED’S EXCEPTION TO THE DISALLOWANCE OF RATE CASE 

EXPENSES FOR WHICH IT OFFERED NO TESTIMONY OR EXHIBITS FAILS 

TO RECOGNIZE THAT IT BEARS THE BURDEN OF PROOF AND THAT IT 

IS THE COMMISSION – NOT OTHER PARTIES – THAT MUST ASSESS RATE 

CASE EXPENSES. 

 ComEd argues that once it requests an expense in a rate case filing (makes a “prima facie 

case”), “the burden then shifts to others to bring forth evidence of unreasonableness because of 

inefficiency or bad faith.”  ComEd BOE at 16.  Irrespective of whether this is a correct statement 

of law, Section 9-229 of the Public Utilities Act clearly changed the law for rate case expense.  

Perhaps because past rate case expenses had grown to more than $10 million for a single rate 
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case,
2
 the General Assembly changed the law as it pertains to rate case expenses.   The law now 

requires more of the Commission when rate case expenses are approved, and ComEd should 

know to provide the Commission with the information needed to meet with enhanced standard. 

 Specifically, Section 9-229 states:  

Consideration of attorney and expert compensation as an expense. The 

Commission shall specifically assess the justness and reasonableness of any 

amount expended by a public utility to compensate attorneys or technical experts 

to prepare and litigate a general rate case filing. This issue shall be expressly 

addressed in the Commission's final order. 

 

220 ILCS 5/9-229 (emphasis added).  The Proposed Order simply stated the obvious:  without 

record evidence, the Commission cannot “specifically assess” whether rate case expenses are 

“just and reasonable.”   

 ComEd refers to its Motion to Supplement the Record, which would include discovery 

material provided to Staff.  AG/AARP note that the Motion filed by ComEd on November 29, 

2012 at 5:39 pm contains more than 20 attachments.  In addition to the fact that the record has 

already been marked “heard and taken,” the parties and the Commission clearly lack the time to 

review all of this material before Oral Argument scheduled for December 5.  It is unreasonable 

for ComEd to expect to drop this quantity of material into the record and expect the ALJ or the 

Commission to quickly review it without the aid of testimony or analysis.   

 ComEd made an error.  It failed to heed the requirements of Section 9-229, leaving the 

ALJ and the Commission in the impossible position of having to “specifically assess” expenses 

which are not found in the record.  While ComEd would of course like to cure this error, it 

should not be allowed to do so in a way that prejudices the Commission and that denies the 

parties the time necessary to respond to ComEd‟s analysis and data.  The Proposed Order should 

                                                 
2
   Docket No. 07-0566, Final Order at 52-53. 
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be affirmed based on the record as it exists.  ComEd is free to pursue available remedies under 

the Public Utilities Act. 

VII. COMED’S PROPOSED REVISIONS TO THE PROPOSED ORDER SHOULD BE 

REJECTED INSOFAR AS THEY OMIT THAT COMED ORIGINALLY 

OPPOSED IDENTIFYING ITS EIMA INVESTMENTS. 

 ComEd has properly conceded that it can and will identify the investments required by 

EIMA in the annual rate filing and reconciliation.  However, its revisions to the Proposed Order 

leave the impression that it never opposed identifying that information or represented that it was 

“simply impossible” to do.  ComEd Ex. 18.0, page 5, line 96-97.  ComEd has suggested 

removing the entirety of the second full paragraph on page 97 of it Exceptions, found in the 

Proposed Order in the first paragraph on page 88.  To accurately reflect the record, ComEd‟s 

Exceptions and the Proposed Order should be modified as follows.  The underlined language is 

different from the Proposed Order. 

ComEd has originally argued, essentially, that in order to make a finding of prudence, it 

is not necessary for ComEd to provide evidence in an annual formula rate prudence 

review establishing its projected EIMA expenditures, or establishing what it spent the 

EIMA money on in the reconciliation piece of this review.   ComEd witness Ross 

Hemphill asserted that it would impossible, which he modified to “impractical, ” to 

provide this information in its annual rate filing.  However, on Exceptions ComEd agreed 

that it could “modify its reporting infrastructure and systems to accommodate” the 

requirement to identify its projected EIMA expenditures, and to establish how it spent the 

EIMA money in the reconciliation phase of the Commission‟s annual rate review.  While 

ComEd‟s originalThis  argument would have effectively rendered the annual formula rate 

prudence review to be meaningless, ComEd has effectively withdrawn its opposition and 

is directed identify the projected plant additions it intends to make under Section 16-

108.5(b)(1)(A)-(B) for the rate year and identify the specific evidence establishing 

investments it made pursuant to Section 16-108.5(b)(1)(A)-(B) during the 

preceding calendar year in the reconciliation portion of the annual filing.   ComEd 

has presented no argument establishing that this meaningless review is what the 

General Assembly intended. 
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 While AG/AARP appreciate that this issue is no longer contested and that ComEd has 

recognized the need to provide this information in its annual filing, the Order in this docket 

contain an accurate description of what occurred in the litigation. 

 

VIII. COMED’S OBJECTION TO INCLUDING ITS ANNUAL LOW-INCOME 

CONTRIBUTION REPORT IN ITS SECTION 108.5(D) PROCEEDING IS NOT 

SUPPORTED BY EIMA 

 ComEd opposes the Proposed Order‟s direction that it include information concerning the 

low-income contributions mandated by Section 16-108.5(b-10) in its annual rate filings on the 

grounds that EIMA does not require it to file such information in the annual rate filings.  ComEd 

BOE at 21-22.  However, ComEd must admit that EIMA does require annual reporting of the 

disbursement of low-income funds with the Commission.  220 ILCS 5/16-108.5(b-10).  Further, 

while ComEd opposes including this information in the annual rate filing, EIMA is silent on 

when or where the low-income disbursement filing is to be made.  In its entirety, the relevant 

provision of EIMA states: 

The participating utility whose customers benefit from the funds that are disbursed as 

contemplated in this Section [b-10] shall file annual reports documenting the 

disbursement of those funds with the Commission.  The Commission has the authority to 

audit disbursement of the funds to ensure they were disbursed consistently with this 

Section. 

 

EIMA does not mandate the date or context of the filing of these annual reports.  In the absence 

of some direction as to how the low-income fund disbursement reports are to be filed, it is within 

the Commission‟s discretion to require that they be included in the annual rate filing so that the 

Commission can determine when, where and how they are reviewed. 

 ComEd has provided no context for how it expects the annual low-income fund 

disbursement reports to be filed to assure appropriate review.  A filing outside the annual rate 
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filing would make the filing more difficult to track, and the lack of a proceeding raises questions 

as to how the Commission and intervenors would be able to obtain the information they might 

need to adequately review the annual reports.  The Public Utilities Act vests the Commission 

with supervisory authority over utilities.  Section 4-101 provides: 

The Commerce Commission shall have general supervision of all public 

utilities, except as otherwise provided in this Act, shall inquire into the 

management of the business thereof and shall keep itself informed as to the 

manner and method in which the business is conducted. It shall examine those 

public utilities and keep informed as to their general condition, their 

franchises, capitalization, rates and other charges, and the manner in which 

their plants, equipment and other property owned, leased, controlled or operated 

are managed, conducted and operated, not only with respect to the adequacy, 

security and accommodation afforded by their service but also with respect to 

their compliance with this Act and any other law, with the orders of the 

Commission and with the charter and franchise requirements. 

 

220 ILCS 5/4-101 (emphasis added).  The Courts will defer to the Commission when the 

Commission fills in the gaps in a statutory directive with administrative or procedural 

requirements.  For example, in addressing Commission authority over meter testing in Peoples 

Gas, Light and Coke Co. v. Illinois Commerce Commission, 175 Ill.App.3d 39, 52 (1
st
 Dist. 

1988) the Court said:   

While the legislature provided many explicit sanctions which may be employed 

by the Commission, the legislature expressed no intent to limit the Commission to 

the enumerated methods of enforcement.  We do not find the legislature implied 

in the Act any intent to limit the Commission to any set of specific procedures.  

Rather, we believe the legislature implicitly authorized the Commission to 

formulate rules necessary to secure meter accuracy, a goal specifically mentioned 

by the legislature.  [Citation omitted.]  We also find no conflict with any of the 

statutory provisions authorizing the gas company to bill for its gas. 

     

 In the instant case, EIMA requires ComEd to report its low-income disbursements pursuant to 

Section 16-108.5(b-10), but does not provide how it is to provide this annual reporting.  Like in 
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the Peoples Gas case cited above, the legislature created a goal – a low-income assistance 

program with annual funding and annual reporting – but did not specifically direct how these 

goals would be achieved.  Clearly, the Commission has the administrative authority to fill in the 

gaps in the law and specify when and where these annual reports are to be filed, i.e. in the annual 

rate setting and reconciliation where the Commission can be confident they will be examined.   

The Proposed Order‟s conclusion in this regard should be adopted in the Commission‟s Final 

Order. 

IX. CONCLUSION 

For the foregoing reasons and the reasons stated in AG/AARP‟s Initial and Reply Briefs, 

AG/AARP request that the Commission reject ComEd‟s arguments and adopt the changes 

recommended here and modify the Proposed Order accordingly. 
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