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I. Introduction 

 Consolidated Communications Enterprise Services, Inc. (“Consolidated”), pursuant to 

§200.520 of the Commission’s Rules of Practice, 83 Ill. Adm. Code §200.520, submits this 

response in opposition to the Petition for Interlocutory Review and Offer of Proof (“PIR”) filed 

on November 26, 2012 by Securus Technologies, Inc. (“Securus”).  Securus’ PIR seeks review 

and reversal of the Administrative Law Judge’s (“ALJ”) November 13, 2012 ruling (“ALJ 

Ruling”).  In that ruling, the ALJ denied Securus’ motion asking the ALJ to set a discovery 

schedule for responses to data requests that Securus had served on Commission Staff, 

purportedly to obtain the basis for the position Staff took in a pleading filed in this docket 52 

days before Securus issued the data requests, and to delay the briefing on the Proposed Order 

(“ALJPO”) the ALJ had already issued at the time of Securus’ motion.  Securus’ PIR also 

contains a purported offer of proof of unspecified evidence that Securus has not proffered to or 

had excluded by the ALJ.  For the reasons stated in this Response and in the ALJ Ruling, 

Securus’ PIR should be denied and its offer of proof rejected. 

 In support of this Response, Consolidated attaches the documents listed as Attachments 1 

through 9 in the Table of Contents. 

II. Procedural History of this Docket 

 To help the Commission understand why the ALJ Ruling was correct and the PIR should 

be denied, additional background to this case beyond that detailed in the PIR is provided here. 

 Consolidated is the incumbent provider of inmate calling services to Illinois Department 

of Corrections (“IDOC”) corrections facilities under a contract initially entered into in 2003 with 

a current expiration of March 31, 2013.  In early 2012, the Illinois Department of Central 

Management Services (“IDCMS”) put the contract renewal out for bid. Consolidated, Securus 

and one other company submitted bids.  The IDCMS announced that it intended to award the 

contract to Securus.  On May 31, 2012, Consolidated filed a protest with IDCMS on the grounds 
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that Securus’ bid stated that in connection with providing the inmate calling services, Securus 

would charge members of the public engaging in phone calls with inmates operator service rates 

in excess of the maximum rates established by the Commission pursuant to §13-901 of the 

Public Utilities Act (“PUA;” 220 ILCS 5/13-901) and the Commission’s regulations at 83 Ill. 

Adm. Code §770.40.1  The IDCMS Chief Procurement Officer (“CPO”) denied the protest on 

June 25, 2012, on the basis of his conclusion that Code Part 770 did not apply to the operator 

services in question.  In his ruling, the CPO stated:2 

The key inquiry here is whether the services at issue fall within the regulatory 
jurisdiction of the Illinois Commerce Commission.  If they do, and they are not 
otherwise exempt, then the restrictions of Section 770 apply and the award must 
be rescinded.  However, if the services are exempt or outside the regulatory 
jurisdiction of the Commission, then the award must stand. 

* * * * * 
[A]n inquiry was made to the Commission’s General Counsel’s Office.  Mr. 
Conrad S. Rubinkowski of the Commission’s General Counsel’s Office . . . 
explained there is a formal mechanism called a declaratory ruling which allows 
the Commission to issue opinions as to the applicability of its Rules. 
 

 Consistent with the above-quoted statement in the CPO’s ruling, Consolidated promptly 

(July 3, 2012) filed its Verified Petition for Declaratory Ruling (Attachment 1 hereto), pursuant 

to 83 Ill. Adm. Code §200.220, requesting a declaratory ruling as to whether a person or entity 

providing telephone calling services for inmates of IDOC corrections facilities that include 

“operator services” (as defined in PUA §13-901(a)(3) and 83 Ill. Adm. Code §770.10), as 

described in the Petition, is an “operator services provider” under PUA §13-901(a)(1) and 83 Ill. 

Adm. Code §770.10 and is therefore subject to the requirements of PUA §13-901 and 83 Ill. 

Adm. Code §770.20(a) and 770.40 in the provision of such services.3  Consolidated’s Petition 

                                                 
1 In Consolidated’s bid on the renewal contract, it proposed to charge operator service rates that do not 
exceed the maximum rates allowed by 83 Ill. Adm. Code §770.40 (Petition ¶14), as it has done in 
performing its existing IDOC contract since 2003. 
2 A copy of the CPO’s decision was Attachment 1 to Consolidated’s Petition (Attachment 1 hereto). 
3 PUA §13-901 directs the Commission to adopt and enforce rules providing for, among other things, 
“restrictions on billing and charges for operator services.”  Pursuant to this directive, the Commission has 
adopted 83 Ill. Adm. Code §770.40 which establishes maximum rates for operator service provider 
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acknowledged that the Commission has ruled that entities that place and operate phones for 

inmate use in areas of corrections facilities not accessible to the public are not 

“telecommunications carriers” as defined in PUA §13-202 (220 ILCS 5/13-202) and do not have 

to be certificated as “telecommunications carriers” in the provision of this service.  (Consolidated 

Petition ¶9-10.)  However, the Petition noted that PUA §13-901(a)(3) and 83 Ill. Adm. Code 

§770.10 define “operator service provider” as “every telecommunications carrier that provides 

operator services or any other person or entity that the Commission determines is providing 

operator services” (Petition ¶9; emphasis added).  Therefore, the Commission can determine a 

person or entity that is not a “telecommunications carrier” is “providing operator services,” and 

is an “operator service provider” and subject to the referenced requirements of Part 770. (Id.)  

The Petition also noted that in one order, issued in 1996, the Commission had stated, without 

any supporting analysis for the statement, that it “considers operator services associated with the 

provision of non-public telephones to be exempt from the operator service requirements of 83 Ill. 

Adm. Code 770.”4   

 The Petition stated that Commission orders are not res judicata and that the Commission 

should revisit the statement in the 1996 order based on a full consideration of the nature of the 

operator services provided in conjunction with inmate calling services.  (Id. ¶11.)  Paragraph 4 of 

the Petition provided a description of the operator services provided to the public in connection 

with the inmate calling service: 

 4.  Among other services, Consolidated provides telephone calling services 
accessible by inmates of corrections facilities operated by the Illinois Department of 
Corrections (“IDOC”), so that inmates can communicate with members of the 
general public, including family members, friends, and legal counsel, located 
outside of the corrections facility.  These services are provided through telephone 
equipment placed in restricted areas of the corrections facility but accessible to 
inmates.  The inmates are allowed to use the telephone equipment only for pre-paid 

                                                                                                                                                             
surcharges and call rates and a mechanism for annually adjusting the permitted maximum rates based on 
the GDP Implicit Price Deflator. 
4 Inmate Communications Corp., Docket 96-0131 (June 5, 1996) (Consolidated Petition ¶10). 
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collect or post-paid collect, operator-assisted calls with members of the public at 
telephones located outside of the corrections facility.  Operator assistance is 
provided via an automated operating platform.  The equipment used by 
Consolidated to provide this service (and, to the best of Consolidated’s knowledge, 
the equipment used by all other providers of such services) does not make a 
connection between the telephone used by the inmate and the telephone used by the 
other party until the other party has entered appropriate codes signifying that the 
other party is accepting the call including accepting responsibility for the charges, 
including the operator surcharge.  Thus, in order for the collect call between an 
inmate and a member of the public to occur, the responsibility to pay for the collect 
call, including the charges for operator assistance provided in connection with the 
call, must be accepted by a member of the general public at the outside telephone 
number. To the member of the public who pays for the collect call, the call is 
functionally identical to any collect call that such person might accept from a public 
payphone or other location.  The charges for the collect call, including the charges 
for operator assistance, are billed by Consolidated to the outside telephone number. 
(Consolidated Petition ¶4 (footnotes omitted).) 
 

The Petition further stated in paragraphs 12 and 13: 
 

 12. It is Consolidated’s position that the Commission should determine 
that persons or entities providing the services described in paragraph 4 above are 
“providing operator services” and therefore are “operator service providers” for 
purposes of PUA §13-901 and 83 Ill. Adm. Code Part 770, even if such persons or 
entities are not, in providing such services, “telecommunications carriers” as 
defined in PUA §13-202.  Although the telephones provided by Consolidated for 
use by inmates in corrections facilities are not accessible by the general public, the 
operator services that are provided in connection with the service are provided to 
members of the general public – that is, to the inmates’ family members, friends, 
and other persons located outside the corrections facilities who are the other parties 
to the inmates’ calls.  A member of the general public must utilize the automated 
equipment to accept responsibility for the charges for the call, in order for the call 
to be connected.  The calls are completed solely on a pre-paid or post-paid collect 
call basis.  The other (non-inmate) party to the call, i.e. the member of the public 
situated outside of, and using a receiver located outside of, the corrections facility, 
is billed for and is financially responsible for the charges associated with the call, 
including the operator services charges. Therefore, the members of the public who 
pay for the calls with inmates provided through Consolidated’s facilities and service 
should receive the customer protections of the Commission’s regulation on 
Operator Services, including the standards of service in §770.20(a) and maximum 
rates prescribed by §770.40(c) and (e) – just like all other members of the public 
who use and are charged for operator services in connection with calls. 

 13. Further, the IDOC allows only one provider of the inmate telephone 
calling services at each corrections facility.  Therefore, neither the inmate nor the 
member of the public has the ability to “shop” among potential providers of the 
service.  In these circumstances, similar considerations apply as support the 
imposition of maximum rates for operator services charges generally, namely, that 
the user(s) of the services do not have a choice of providers and have no 
competitive options.  (Consolidated Petition ¶12-13 (footnotes omitted).) 
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 On July 30, 2012, Securus sent a letter to the ALJ arguing that the Consolidated Petition 

should be dismissed.  The ALJ treated the letter as an ex parte communication. (See Transcript of 

July 31, 2012 prehearing conference (“Tr.”) at 6.) 

 On July 31, a prehearing conference was held.  Securus appeared by counsel. (Tr. at 4-5.)  

Securus stated that it intended to file a petition to intervene. (Tr. at 8.)  However, Securus’ 

Petition to Intervene was not filed until August 30, 30 days later (Attachment 2 hereto).5  

Although the time specified in 83 Ill. Adm. Code §200.220 for filing responses to Consolidated’s 

Petition had expired by the date of the prehearing conference, the ALJ established a schedule for 

filing responses to the Petition and a reply by Consolidated.  The schedule included allowing 

Securus until August 22 to file a response to the Petition (Tr. at 8-10).  Additionally, the parties 

agreed that testimony would not be required in the case (Tr. at 9).  Nor was any mention made by 

any party of conducting discovery. 

 Although Securus’ response to the Petition was due on August 22, Securus did not file its 

response until August 30, as an attachment to its Petition to Intervene (Attachment 2 hereto).  

Securus’ Response to the Petition filed on August 30 was essentially identical to the letter it had 

sent to the ALJ on July 30 – in other words, Securus had not needed 30 days (or 22 days, as 

originally provided for) following the prehearing conference to prepare a response to the 

Petition.  In its four-page response, Securus made three arguments: (1) the Commission should 

dismiss the Petition because Consolidated had filed a suit in the Circuit Court of Sangamon 

County seeking to enjoin IDCMS from awarding the renewal contract to Securus; (2) the ICC 

had previously ruled that payphones for prison inmates are “private use” phones that are not 

subject to the Commission’s certification or other requirements; and (3) Consolidated was not an 

“affected person” entitled to request a declaratory ruling under 83 Ill. Adm. Code §200.220(a).  

                                                 
5 These facts are mentioned because in the PIR, Securus makes a point of the fact that its Petition to 
Intervene was not granted until September 14 (PIR ¶5.)  Securus’ Petition to Intervene would have been 
granted much sooner had it been filed in a more timely manner. 
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Securus did not dispute any of the facts alleged in ¶4, 12 or 13 of the Petition relating to the 

description of the services on which the Petition was based.   

 Staff filed its Response to the Petition, recommending that Consolidated’s Petition be 

granted, on August 31 (Attachment 3 hereto).  Consolidated filed its Reply on September 7. 

 On October 22, 2012, Securus served 26 data requests on the Staff, purportedly directed 

at positions taken by Staff in its August 31 response to the Petition.   Securus’ data requests were 

served 52 days after the Staff pleading to which the data requests were purportedly directed, and 

45 days after the last scheduled filing in this docket had been made.  Securus’ data requests 

specified no due date, thereby making the responses due on November 19, 2012, per 83 Ill. Adm. 

Code §200.410(b).  In other words, Securus expressed no urgency to obtaining responses. 

 On October 22, 2012, the ALJ issued the ALJPO, recommending that the declaratory 

ruling requested in Consolidated’s Petition be granted, and setting November 7 and 15, 

respectively, for filing briefs on exceptions (“BOEs”) and replies to BOEs (“RBOEs”).  The 

ALJPO correctly stated that there were no issues of fact presented: 

 There are no issues of fact before the Commission.  Neither Securus nor 
Staff contests Consolidated’s description of inmate calling services.  Inmate calling 
services are provided through telephone equipment placed in restricted areas of the 
corrections facility, accessible to inmates.  The inmates are allowed to use the 
telephone equipment only for pre-paid collect or post-paid collect calls with 
members of the public outside of the corrections facility.  The calls are operator 
assisted; operator assistance is provided via an automated operating platform.  The 
equipment used does not make a connection between the telephone used by the 
inmate and the telephone used by the other party until the other party has entered 
appropriate codes signifying acceptance of the call and responsibility for the 
charges.  In order for the collect call between an inmate and a member of the public 
to occur, the responsibility to pay for the collect call, including the charges for 
operator assistance provided in connection with the call, must be accepted by a 
member of the general public at the outside telephone number.  (ALJPO at 16.) 
 

 On October 26, Securus filed its Motion to Set Discovery Schedule and Continue 

Deadlines for Briefing on Exceptions.  Securus did not propose a specific discovery schedule or 
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revised dates for briefing on the ALJPO.6  

 On November 1, 2012, Staff filed its response in opposition to the Securus Motion.  On 

November 2, Consolidated filed its response and objections to the Securus Motion.  On 

November 13, the ALJ issued the ALJ Ruling denying the Securus Motion.  (Attachments 4, 5 

and 6 hereto.)   

 On November 16, 2012, Securus filed its BOE, in which it made numerous purported 

factual assertions not made in previous filings in this case and raised several new arguments not 

previously made in its pleadings.  On November 20, Staff filed a Motion to Strike approximately 

one-third of Securus’ BOE that contained new factual assertions or was based on purported facts 

not contained in the record (Attachment 7 hereto).  Pursuant to a briefing schedule set by the 

ALJ, Consolidated filed a response in support of the Staff Motion to Strike on November 30 

(Attachment 8 hereto).  A response to the Staff Motion to Strike from Securus and a reply from 

Staff are scheduled to be filed on December 6 and December 12, respectively, and the ALJ will 

rule on it thereafter.  Additionally, as the result of the Securus Motion to Set Discovery Schedule 

and the Staff Motion to Strike Portions of the Securus BOE, the ALJ found it necessary to extend 

the dates for filing BOEs and RBOEs from November 7/November 15 to November 

16/December 21, respectively. 

III. Securus’ PIR Should Be Denied; the ALJ Properly Denied Securus’ Motion to Set 
Discovery Schedule and Continue Deadlines for Briefing on Exceptions   

 
 Consolidated submits that when the Commission reads the Securus Motion to Set 

Discovery Schedule, the responses thereto filed by Staff and Consolidated (Attachments 4 and 5 

hereto), and the ALJ Ruling (Attachment 6), it will be readily apparent to the Commission that 

the ALJ properly denied Securus’ Motion to Set Discovery Schedule. 

 The following provisions of the Commission’s Rules of Practice are relevant here: 

                                                 
6 In its reply in support of its Motion, Securus suggested that discovery “could” close on December 17, 
that BOEs “could” be filed on December 31, and that RBOEs “could” be filed on January 14, 2013. 
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The Hearing Examiner, upon his or her own initiative, or upon motion of any 
party or Staff, may, in consultation with the parties, develop docket-specific 
discovery schedules and procedures to facilitate the prompt and efficient 
resolution of the proceeding.  In cases involving multiple parties, multiple issues 
and/or time deadlines, it is the policy of the Commission to encourage the 
establishment of discovery schedules and procedures at the earliest opportunity.  
(83 Ill. Adm. Code 200.370(a).) 
 
Requests for information or discovery and responses thereto shall be made in a 
timely fashion and in accordance with any time schedule set by the Hearing 
Examiner.  No such request shall delay any proceeding in the absence of a 
showing that the requester has exercised due diligence and that the delay will not 
cause undue prejudice. (83 Ill. Adm. Code §200.410(a).) 
 
It is the policy of the Commission not to permit requests for information, 
depositions, or other discovery whose primary effect is harassment or which will 
delay the proceeding in a manner which prejudices any party or the Commission, 
or which will disrupt the proceeding. (83 Ill. Adm. Code §200.340.) 
 
The Hearing Examiner may at any time on his or her own initiative, or on motion 
of any party or Staff, issue such rulings as justice requires, denying, limiting, 
conditioning or regulating discovery to prevent unreasonable annoyance, expense, 
disadvantage or oppression.  (83 Ill. Adm. Code §200.370(b).) 
 

The ALJ Ruling denying Securus’ Motion to Set Discovery Schedule was consistent with and 

supported by all of these provisions.  Relevant to and supporting the ALJ Ruling are these facts: 

▪ At the prehearing conference where the schedule for this proceeding was set, Securus 
waived the opportunity to submit testimony and thus to have an evidentiary hearing in 
this docket.  Securus also did not request that any provision be made for discovery. 

 
▪ In its Response to Consolidated’s Petition, Securus did not dispute any of the facts 

alleged in the Petition with respect to the description of the services in question.  The 
ALJ correctly stated in the ALJPO that “There are no issues of fact before the 
Commission.  Neither Securus nor Staff contests Consolidated’s description of inmate 
calling services.” ALJPO at 16.  The ALJ Ruling correctly stated that “The PO found 
that there were no issues of fact before the Commission.  The matter is being briefed 
as a legal issue.” (ALJ Ruling at 3.) 

 
▪ Although Securus’ data requests were purportedly directed towards obtaining 

information on the basis for the position Staff took in its Response to Consolidated’s 
Petition (Securus Motion to Set Discovery Schedule at 6; Securus PIR at ¶6 and 14), 
Securus did not serve the data requests until 52 days after the Staff Response to 
Consolidated’s Petition was filed.  Further, Securus did not request that a discovery 
schedule be set until 56 days after the Staff response was filed, 49 days after the 
last scheduled pleading on the declaratory ruling request was filed, and 3 days 
after the ALJPO was issued. 

 
Based on this history, the ALJ Ruling properly found that (1) “Securus has made no showing that 
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it has exercised due diligence;” (2) “Securus’ data requests are not directed to the facts 

surrounding the inmate calling services in question;” (3) “Securus Motion is untimely;” and (4) 

“Securus has not shown that the delay it requests will not cause undue prejudice.” Id. at 3. 

 Securus contends that even though it waived the presentation of testimony and did not 

request discovery at the prehearing conference, circumstances changed when Securus’ saw the 

Staff’s August 31 Response to Consolidated’s Petition in which Staff “advocate[ed] 

unsubstantiated policy reasons” and made “factual assertions that are unsubstantiated” (Securus 

PIR ¶11, 12, 14).  There are numerous flaws with Securus’ argument: 

▪ Even accepting Securus’ “circumstances changed” assertion, Securus has provided no 
explanation or justification, in either its Motion to Set Discovery Schedule or its PIR, 
for why Securus waited 55 days after the Staff Response was filed before it issued its 
data requests.  This unexplained gap alone gave the ALJ sufficient grounds to find 
that Securus had not demonstrated “due diligence” and to deny its Motion.7 

 
▪ The same basic argument in the Staff Response that Securus claims prompted its 

issuance of data requests was made in ¶12-13 of Consolidated’s Petition (quoted in 
§II above) – namely, that it is members of the public, not inmates, who must pay the 
operator services charges; that for these members of the public, the call with an 
inmate that they must pay for is functionally equivalent to any other collect call 
provisioned by an operator service provider that they would accept and pay for; that 
there is only one provider of the inmate calling services and the related operator 
services, so that the members of the public have no choice of providers; and thus the 
members of the public who pay for calls with inmates should receive the customer 
protections of the maximum rates prescribed by §770.40 of the Commission’s 
Operator Services regulation, just like all other members of the public who use and 
are charged for operator services in connection with calls.  If Securus thought this 
issue warranted discovery and evidence, it should have asked at the prehearing 
conference for discovery and the opportunity to present evidence. 

 
▪ Whether (if §770.40 were not applicable to these operator services) the inmate calling 

services provider will charge “exorbitant rates” to the public for operator services  
that are “uneconomical and irrationally inflated,” as Staff stated in its Response to 
Consolidated’s Petition and on which Securus seeks discovery, is irrelevant to the 

                                                 
7 In its reply memorandum in support of its Motion to Set Discovery Schedule, Securus made a vague 
reference to having initially sought the information by submitting a FOIA request to the Commission, 
before deciding instead to issue data requests.  Securus provided no information on the dates or timing of 
the FOIA request.  In any event, this was either a display of ignorance of the discovery tools available 
under the Rules of Practice, or a (poor) strategic decision to attempt to obtain the information through a 
non-transparent process outside the docket.  Moreover, if Securus submitted a FOIA request in hopes of 
gathering evidence to submit in this docket, it should have notified the ALJ much much sooner than 49 
days after the last scheduled pleading was filed in this docket that it may want to submit evidence. 
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issue presented by Consolidated’s Petition and decided by the ALJPO.  The only 
issue presented is whether an entity providing the operator services to the public 
in connection with inmate calling services (as described in the Petition) is an 
“operator service provider” under PUA §13-901 and 83 Ill. Admin. Code 
§770.10 and thus whether the maximum rates established pursuant to §770.40 
apply.  If the answer is “yes,” then the only question becomes whether or not the 
provider’s rates exceed the maximum rates established by the Commission pursuant 
to §770.40 – by definition the maximum rates are “just and reasonable.”  Section 
770.40 does not provide for cost of service-based regulation based on the costs faced 
by individual providers, and the cost basis of each operator service provider’s charges 
is irrelevant. 

 
 In neither its Motion to Set Discovery Schedule, its reply memorandum in support of its 

Motion, or its PIR, has Securus provided a request-by-request explanation as to why its data 

requests could not have been asked much sooner in the proceeding.  Nor has Securus explained 

why each request is relevant and material.  Instead, Securus simply asserts repeatedly that Staff 

does not dispute that the data requests are relevant and material.  Securus PIR ¶1, 13, 14.  This is 

a mischaracterization, because Staff opposed Securus’ Motion to Set Discovery Schedule on the 

grounds that Securus had raised no issues of fact in this case and the data requests sought 

“documents for which the need has been rendered moot by the trier of fact.” Staff Response to 

Securus Motion to Set Discovery Schedule (Attach. 4 hereto) at ¶2, 4, 7, 8, 12, 13.  Further, 

Staff’s principal argument in opposition to Securus’ Motion to Set Discovery Schedule was that 

it was untimely and that Securus had waived testimony. Id. at ¶11-13.   Moreover, Consolidated, 

at pages 5-7 of its Response to Securus’ Motion to Set Discovery Schedule (Attachment 5 

hereto) provided a detailed analysis of Securus’ 26 data requests to show that all of them could 

have been asked months earlier, or the information obtained through Securus’ own research, and 

that none of the information requested in the data requests is needed for resolution of the 

declaratory ruling request. 

▪ Requests 1 through 4 ask for communications between “the ICC” and Consolidated, 
and internal “ICC” communications and documents referring or relating to 
Consolidated, between January 1, 2012 and “the present.”  Not only could these 
requests have been asked earlier, they are also tremendously overbroad, as they are 
not limited to the scope of or issues in this docket.  As a certificated carrier, 
Consolidated could receive numerous communications from “the ICC” and be the 
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subject of numerous internal ICC documents having nothing to do with this 
proceeding.  Further, whether “the ICC” and Consolidated have communicated is not 
relevant to the issue presented by the Petition. 

 
▪ Request 5 asks for all documents referring or relating to “the communication attached 

hereto as Exhibit A.”  Exhibit A is an e-mail dated May 25, 2012 from Kathy Stewart 
to a Consolidated employee.  This e-mail was referred to in the June 25, 2012 
decision of the IDCMS CPO on Consolidated’s protest of the contract award to 
Securus, in which the CPO rejected the Stewart e-mail as a basis for decision, and 
thus was known to Securus by no later than that date.  Ms. Stewart’s e-mail was not 
cited, referred to or relied on in the Staff Response to which Securus’ data requests 
are directed. 

 
▪ Requests 6 through 10 request internal “ICC” communications and documents 

subsequent to January 1, 1996 concerning the applicability of §13-901 of the Public 
Utilities Act (“PUA”) and Code Part 770 to inmate calling services or to entities that 
provide inmate calling services, including any efforts to “poll any member of Staff” 
concerning these topics.  This request could have been asked months ago in this case; 
further, whether Staff has been “polled” in the last 16 years is not relevant.8 

 
▪ Requests 11 and 13 request “all documents filed in,” respectively, ICC Dockets 96-

0131 and 05-0429, which are the two previous Commission orders Securus had relied 
on in contending that the inmate calling services do not involve operator services and 
are not subject to PUA §13-901 or Part 770 (and both of which were cited in the 
CPO’s June 25, 2012 decision and in Consolidated’s Petition).  In addition to the fact 
that these requests could have been asked months earlier, “all documents filed in” 
these dockets could be obtained by Securus or its counsel by reviewing the docket 
files in the Chief Clerk’s office – there is no reason why Staff should be asked to 
gather these documents for Securus.  Further, the arguments made in this case by each 
of Securus, Consolidated and Staff relating to the orders in Dockets 96-0131 and 05-
0429 are based solely on the text of those orders. 

 
▪ Requests 12 and 14 ask for “all communications and other documents referring or 

relating to” Dockets 96-0131 and 05-0429.  These requests have no time frame, are 
tremendously overbroad, and also could have been asked long ago. 

 
▪ Requests 15, 16 and 17 ask for prior orders or findings of the Commission, “dated 

prior to the filing of the Petition,” on various topics relating to inmate calling 
services.  In addition to the fact that these requests could have been asked months 
earlier, such orders could be located through legal research performed by Securus or 
its counsel – there is no reason why Staff should be asked to search for and gather any 
such orders for Securus (or that this docket should be delayed by these requests). 

 
▪ Request 18 asks for documents concerning any analysis reviewed or performed by 

Staff regarding the cost of telecommunications equipment used to provide inmate 
calling services.  In addition to the fact that this request could have been asked 
months ago, there is nothing asserted, alleged or argued in Consolidated’s Petition or 

                                                 
8 Several of Securus’ data requests seem to be based on the premise that Staff members should be 
“polled” before Staff takes a position in a case and Staff’s position must reflect the results of the “poll.” 
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in Securus’ Response or Staff’s Response to the Petition concerning the cost of the 
telecommunications equipment used to provide this service.  Further, the providers’ 
costs are not relevant to the issue presented in the Petition of whether the providers of 
operator services to members of the public in connection with inmate calling services 
are “operator service providers” under PUA §13-901 and 83 Ill. Adm. Code §770.10 
and whether the operator services are subject to §770.20(a) and 770.40.  Either these 
requirements apply or they do not; and as noted above, under 83 Ill. Adm. Code §770.40, 
operator service rates are not set through cost-of-service ratemaking. 

 
▪ Requests 19 through 25 ask for communications and documents referring or relating 

to Staff’s position in the Staff Response, and to various specific statements in the 
Staff Response, including communications and documents generated prior to the Staff 
Response.  There is no reason why these requests could not and should not have been 
proffered by Securus promptly after the Staff Response was filed on August 31, rather 
than 52 days later.  Further, the statements in the Staff Response to which these 
requests refer are policy arguments, not factual assertions.  Moreover, whether the 
maximum rates established under §770.40 apply to the operator services provided to 
members of the public in connection with inmate calling services is not dependent on 
what percentage of the public pays for such calls (no. 21) or the pricing of the 
services (no. 23), other than that the maximum rates, if applicable, cannot be 
exceeded. 

 
▪ Request 26 is the following extremely broad and unlimited (and essentially 

duplicative of the other requests) question: “All communications referring or relating 
to the ICC Proceeding.”  (“ICC Proceeding” is defined in the requests as this docket.) 

 
The ALJ Ruling correctly stated that: 
 

Securus’ data requests are not directed to the facts surrounding the inmate calling 
services in question, but rather inquire about the bases for Staff’s Response to 
Petition filed on August 31, 2012 and about prior Commission orders.  Although 
prior Commission orders are relevant, they are a matter of public record and can be 
obtained through Securus’ own research. . . . To the extent, as Securus argues, 
Staff’s response recommends a wholesale departure from the position consistently 
adopted by the Commission, Staff’s position may be criticized and compared with 
prior Commission orders in briefs. (ALJ Ruling at 3.) 
 

Had the ALJ been less polite, she could have called Securus’ data requests a “fishing 

expedition,” and an extremely late one in the context of this case. 

 Finally, although 83 Ill. Adm. Code §200.410(a) specifies that “No such request [for 

discovery] shall delay any proceeding in the absence of a showing that the requester has 

exercised due diligence and that the delay will not cause undue prejudice,” Securus has shown 

neither that it “exercised due diligence” nor that “the delay will not cause undue prejudice.”  

Securus’ PIR merely makes conclusory assertions that “Securus has demonstrated . . . the lack of 
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prejudice that would result from proceeding with discovery” (Securus PIR ¶13) and that “the 

Petition does not raise an issue which is time sensitive” (id. ¶15), and essentially argues 

(incorrectly) that the burden is on the other parties to show prejudice from delay (id.).  Contrary 

to Securus’ arguments, the issue is time sensitive, and Consolidated would be prejudiced by the 

further delay Securus seeks, for at least these reasons: 

▪ As explained in §II above, Consolidated filed its Petition for Declaratory Ruling on 
July 3, 2012 following issuance of the IDCMS CPO’s ruling on June 25 stating that 
the procedure for determining if the Commission’s operator service regulations 
applied to the services in question was through a declaratory ruling request, and that 
if the regulations do apply, the contract award to Securus must be rescinded.  The 
Commission provides for declaratory ruling requests pursuant to §5-150 of the 
Administrative Procedure Act (“IAPA;” 5 ILCS 100/5-150) which states that 
agencies may provide by rule “for the filing and prompt disposition of petitions or 
requests for declaratory rulings.”  Due to Securus’ repeated delaying tactics (as 
detailed in §II), Consolidated’s Petition already will not be decided by the 
Commission until at least January 2013.  Any further delay in providing an 
expeditious and efficient determination of the question presented by the Petition is 
prejudicial to Consolidated. 

 
▪ More specifically, while Consolidated awaits the final order on its declaratory ruling 

request, Securus is contending that IDCMS’ award of the IDOC contract to Securus is 
valid, and Securus is attempting to take over provision of the IDOC inmate calling 
services from Consolidated.  Securus is seeking to delay the final order in this case 
until Securus is in a position to contend that the declaratory ruling request is moot and 
has no effect since Securus has taken over provision of the inmate calling services. 

 
▪ Further, in connection with Securus’ efforts to take over provision of the inmate 

calling services, Securus’ contractor is soliciting Consolidated employees who are 
engaged in the provision of these services on behalf of Consolidated under the current 
IDOC contract.  Consolidated is prejudiced by the potential loss of its employees 
prior to a determination of whether Securus may charge operator service rates in 
excess of the maximum rates established by the Commission under §770.40, which in 
turn may affect the validity of the contract award to Securus.  In addition, the 
Consolidated employees are unfairly prejudiced by being faced with a decision to stay 
with Consolidated or go to work for Securus or its contractor while the validity of the 
contract award is unresolved. 

 
▪ Consolidated has filed a complaint with the Illinois Procurement Policy Board on the 

grounds, among others, that the contract award to Securus violated the Procurement 
Code because Securus bid, and proposes to charge, operator service rates to the public 
in excess of the maximum rates established by the Commission.9  The Procurement 

                                                 
9 A copy of this complaint was provided as Attachment 3 to Consolidated’s Response to Securus’ Motion 
to Set Discovery Schedule.  The Procurement Policy Board has statutory authority to recommend to 
IDCMS to “void a contract.”  30 ILCS 500/5-5(h). 
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Policy Board has informed Consolidated that it has requested information from the 
Commission on the timeline for its decision in this case (see Attachment 7 hereto).  
Consolidated is seeking a final order on its declaratory ruling request for purposes of 
resolution of its complaint at the Procurement Policy Board, and is thus prejudiced by 
any further delay in arriving at a final order in this docket. 

 
 For all these reasons, the ALJ properly and correctly denied Securus’ Motion to Set 

Discovery Schedule and Continue Deadlines for Briefing on Exceptions, and the Commission 

should deny Securus’ PIR requesting reversal of the ALJ Ruling. 

IV. Securus’ Offer of Proof is Premature and Not in a Proper Form 

 Securus PIR contains an “offer of proof” of “evidence” that it set forth, for the first time 

in this docket, in its BOE filed on November 16, 2012.  As a threshold matter, Securus has not 

made the purported “offer of proof” in any sort of form that the Commission can rule on (or the 

other parties can effectively respond to).  Securus simply refers to its 22-page BOE, which 

contains, in an undifferentiated manner throughout, argument, factual matters that are in the 

record, and new factual assertions made by Securus for the first time in its BOE.  Moreover, 

some of the new factual assertions made by Securus for the first time in its BOE are actually 

contained in attachments to the BOE, but Securus has only provided the text of its BOE, and not 

the attachments, with its PIR.  Assuming the offer of proof were not premature (see below), there 

is no way for the Commission to determine what evidence it is being “offered” and is supposed 

to accept.  A proper offer of proof would set forth the specific evidence being proffered as well 

as identification of what witness(es) would testify to it and an item-by-item explanation of why 

the evidence is relevant, material, and otherwise admissible (e.g. is not hearsay).  Securus has 

done none of this. 

 Further, making an offer of proof to the Commission in the PIR is premature because the 

evidence has not been offered to but excluded by the ALJ.10  Securus has made a number of 

                                                 
10 Securus may have included the offer of proof with its PIR because 83 Ill. Adm. Code §200.520(a) 
states: “The petition [for interlocutory review] shall be filed with the Commission along with any offer of 
proof . . . .” However, Consolidated submits that this provision is intended to cover petitions for 
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factual assertions for the first time in this case in its BOE, but it never made any attempt to 

actually place these purported facts in evidence, through requesting an evidentiary hearing and 

proffering the testimony of witness(es) who would testify to the facts.11  Further, Staff has filed a 

Motion to Strike Portions of the Securus BOE, directed to the numerous new factual assertions in 

Securus’ BOE that are encompassed by its offer of proof, and Consolidated has submitted a 

filing supporting the Staff Motion to Strike. (Attachments 7 and 8 hereto.)  Further briefing on 

the Staff Motion to Strike is forthcoming (pursuant to a schedule established by the ALJ), and of 

course the ALJ has not ruled on the Staff Motion to Strike.  It would be highly improper for the 

Commission to accept an offer of proof of evidence that has not even been presented to, let alone 

excluded, by the ALJ.  Securus’ offer of proof should be rejected.12 

V. The Commission Should Ignore Securus’ Attempt to Argue the Substantive Issues 
in the Case in the Guise of its Petition for Interlocutory Review     

 
 Larded throughout Securus’ PIR are its arguments on the substantive issues to be decided 

in this case.  Securus has even attached a copy of its BOE, even though, pursuant to the (delayed) 

briefing schedule established by the ALJ, Staff’s and Consolidated’s RBOEs have not yet been 

filed.  The Commission should ignore Securus’ efforts to begin arguing its position on the 

                                                                                                                                                             
interlocutory review of an ALJ ruling refusing to admit evidence or denying the opportunity to present 
evidence – in which event the petition for interlocutory review can include an offer of proof of the 
excluded evidence.  There has been no such ALJ ruling here on Securus’ proffered “evidence.” 
11 Although Securus requested that the ALJ establish a discovery schedule, Securus never requested an 
evidentiary hearing or any other opportunity to present witnesses and evidence.  As noted in §III, Securus 
only indicated that discovery could be conducted until December 17 followed by the filing of BOEs on 
December 31 and RBOEs on January 14, 2013.  Securus neither requested nor proposed any means to 
submit any additional evidence into the record. 
12 So that there is no doubt that Staff and Consolidated object to the new factual assertions in Securus’ 
BOE, in the Staff Motion to Strike and Consolidated’s filing in support thereof, they have argued that 
Securus’ new factual assertions are not only untimely but also irrelevant, unsupported by citations to any 
available sources, and in a number of cases are hearsay, even double or triple hearsay.  Examples of the 
new factual assertions include information on operator service rates in other states, the legal opinion of a 
consulting firm that this Commission has not applied maximum rates to the operator services in question, 
a listing of the specifications for the IDOC contract, and comparisons of current rates to rates bid on the 
renewal contract.  None of this “evidence” is relevant to this docket, in which the issue is simply whether 
the maximum rates established by §770.40 of this Commission’s regulations apply to the operator 
services provided to the public in connection with the IDOC inmate calling services.  See Attachments 7 
and 8 hereto.  
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substantive issues in this case in the guise of its PIR.13  In its RBOE responding to Securus’ 

BOE, Consolidated will fully address Securus’ substantive arguments. 

 However, so that there is no doubt here, Consolidated specifically disputes the following 

assertions in Securus’ BOE and PIR, and will demonstrate in its RBOE that they are incorrect, 

not relevant to the issues in this case, or both: 

▪ That the Commission has a “decades-long exemption” of the operator services in 
question from regulation (PIR ¶1); that Consolidated’s declaratory ruling request 
“would effectively reverse orders of the Commission spanning nearly thirty years 
finding inmate-only telephone service to be exempt from regulation” (PIR ¶2), is 
“contrary to decades of Commission guidance” (PIR at 4 note 1) and “would have the 
effect of negating an express exemption for corrections facilities” (id.); and that 
“Staff’s position reflects a fundamental change from the Commission’s position on 
the subject for nearly 30 years” (PIR at 6 note 2). 

▪ That the declaratory ruling request would “impos[e] unworkable obligations on 
inmate-only telephone service.” (PIR at 4 note 1.) 

▪ That the declaratory ruling requested in the Petition “must be made through the 
rulemaking provisions of the Illinois Administrative Procedure Act.” (Id.) 

 The first set of assertions cited above are especially egregious.  The Commission has 

ruled in several orders dating back to 1986 (the orders Securus cites), although not consistently, 

that entities placing phones for inmate use in areas of corrections facilities not accessible to the 

public are not “telecommunications carriers” as defined in PUA §13-202 and do not need to be 

certificated as “telecommunications carriers” in that function.  These prior rulings were 

acknowledged in the Petition (¶9-10) and are not challenged by the declaratory ruling request.  

Rather, the Petition is premised on the definition of “operator service provider” in PUA §13-901 

and 83 Ill. Adm. Code §770.10 as “every telecommunications carrier that provides operator 

services or any other person or entity that the Commission determines is providing operator 

services” (emphasis added); and the requested ruling pertains only to the operator services and 

related charges provided to members of the public (not to inmates) in connection with the 

                                                 
13 Securus purportedly attached its BOE to the PIR as its “offer of proof.”  However, as shown in §IV 
above, a proper offer of proof would separately set out and justify the specific evidence the proponent 
seeks to have admitted. 
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