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COMMONWEALTH EDISON COMPANY’S 
MOTION TO SUPPLEMENT THE RECORD 

 
Commonwealth Edison Company (“ComEd”), by its counsel, hereby moves the Illinois 

Commerce Commission (“Commission”), pursuant to 83 Ill. Admin. Code § 200.190 and other 

applicable law, for leave to supplement the evidentiary record.  In support of this Motion, 

ComEd states as follows: 

Introduction 

1. This is ComEd’s first annual formula rate update and revenue requirement 

reconciliation authorized by the Energy Infrastructure Modernization Act (“EIMA”), which 

added Section 16-108.5 to the Public Utilities Act (the “Act”), 220 ILCS 5/16-108.5.  This is the 

first case in which ComEd is seeking to recover rate case expenses of a formula rate proceeding.   

ComEd seeks to include in its revenue requirement $515,000 as one-third (three year) 

amortization of the $1,544,000 of rate case expenses that were incurred in 2011 for ComEd’s 

first formula rate case, ICC Docket No. 11-0721, as provided for by 220 ILCS 

5/16-108.5(c)(4)(E). 

2. On November 15, 2012, the ALJs’ Proposed Order was issued in the instant 

Docket.  The Proposed Order (at 48-51), sua sponte, recommends exclusion from ComEd’s 
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revenue requirement of $448,000 of the proposed $515,000 one-third (three year) amortization of 

the 2011 formula rate case expenses.  As discussed further below, the Proposed Order’s 

recommendation is based primarily on the ground that ComEd did not move into the record 

sufficient evidence detailing and supporting such costs, in light of Section 9-229 of the Public 

Utilities Act (the “Act”), 220 ILCS 5/9-229, and secondarily, as to a subset of the costs, that they 

might be “overhead”. 

3. As discussed further below: 

 ComEd submitted direct testimony supporting these expenses, including evidence that 
they were in fact incurred for the 2011 rate case, and that they were prudent and 
reasonable. 

 ComEd produced extensive, detailed discovery responses, including hundreds of 
pages of documents, detailing and supporting these expenses, showing they were 
incurred for the 2011 rate case, and that they are prudent and reasonable (as well as 
that they are not overhead). 

 Staff, after reviewing the discovery responses, submitted rebuttal testimony 
recommending that the Commission approve the 2011 rate case expenses as prudent 
and reasonable under Section 9-229. 

 ComEd and Staff each briefed this subject, each contending that the expenses are 
prudent and reasonable and should be approved under Section 9-229. 

 No intervenor argued for a disallowance. 

4. ComEd believes that its direct testimony regarding the 2011 rate case expenses 

was reasonable and that the evidence in the record is sufficient to support these costs, as 

discussed further below.  However, in light of the Proposed Order’s recommendation, ComEd 

proposes to supplement the record with the extensive, detailed discovery responses that it 

produced, and an authenticating affidavit, as discussed further below.  Because neither Staff nor 
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any party argued for a disallowance of the expenses, they will experience no prejudice, much 

less unfair prejudice, from this supplementation of the record.1 

5. ComEd notes that the record in this proceeding has not been marked “heard and 

taken”.  The evidentiary hearing was held on September 25, 2012.  Initial Briefs were filed on 

October 12, 2012, and Reply Briefs and draft Proposed Orders were filed on October 22, 2012.  

The record was held open for ComEd’s submission of certain additional compliance materials, 

which later were filed, and which were admitted into evidence on October 23, 2012.  The record 

has not since been closed. 

Discussion 

I. ComEd Submitted Evidence and Significant, Detailed Data Supporting Its 
2011 Rate Case Expenses 

6. In ComEd’s direct testimony, filed on April 30, 2012, Martin Fruehe, the 

Manager of its Revenue Policy Department, the “revenue requirement witness”, who has 

personal knowledge of ComEd’s rate case expenses and has worked closely with the in-house 

attorneys responsible for these expenses, stated that the amount of 2011 rate case expenses 

included in operating expenses in the proposed revenue requirement is $524,000, one-third of the 

total $1,572,000 of 2011 rate case expenses incurred in 2011 , and he stated that the amounts set 

forth in ComEd Ex. 3.9 were incurred in the 2011 rate case.  Fruehe Dir., ComEd Ex. 3.0 REV, 

6:131-132, 7:136-156, 38:801-40:837; ComEd Ex. 3.9.2  ComEd Ex. 3.9 is a spreadsheet with 

                                                 
1  There is no doubt about the recoverability of rate case expenses, which is well-established in Illinois.  The 
Supreme Court of Illinois has found rate case expense to be ordinarily, properly, and fairly allowed as an operating 
expense.  DuPage Util. Co. v. Illinois Commerce Comm’n, 47 Ill. 2d 550, 561, 267 N.E.2d 662, 668 (1971).  
Section 9-229 of the Act, 220 ILCS 5/9-229, also provides for the recovery of these expenses.  Finally, and most 
importantly, EIMA provides that the formula rate shall provide for the recovery of rate case expenses of the formula 
rate setting and the update and reconciliation proceedings.  220 ILCS 5/16-108.5(c)(4)(E).   

  
2  The amortization and total figures were slightly corrected, to $515,000 and $1,544,161, in ComEd’s rebuttal.  E.g., 
ComEd Ex. 13.1, App 7, line 27. 
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eleven line items that provided the amount of outside counsel expenses and itemized the other 

expenses by vendor and high level description.  Mr. Fruehe testified that in-house counsel 

managed these expenses to reduce costs and select responsive outside counsel and vendors and 

that ComEd had determined the accuracy and reasonableness of the 2011 rate case expense 

through multiple levels of internal review for each invoice regarding every dollar in ComEd 

Ex. 3.9.  Based on his personal knowledge and experience and the information regarding 

in-house counsel and the review processes, Mr. Fruehe determined the amount was prudent and 

reasonable, and he so testified. 

7. Staff and intervenors properly investigated and vetted ComEd’s 2011 rate case 

expenses.  In his direct testimony, filed on July 17, 2012, Staff witness Scott Tolsdorf stated that 

he was unable to make a recommendation regarding the recovery of these costs because he was 

still in the process of obtaining and evaluating the supporting documents through multiple data 

requests.  Tolsdorf Dir., Staff Ex. 3.0, 9:217-11:245.  Mr. Tolsdorf’s direct testimony did raise 

whether some of the costs were double-counted.  No intervenor raised any questions. 

8. As indicated above, ComEd provided voluminous, detailed discovery responses to 

Mr. Tosldorf regarding the expenses in question.  Attachment A to this Motion includes 

ComEd’s response (and supplemental response) to Staff (Mr. Tolsdorf) data request ST 6.01, 

which contains a schedule plus 221 pages of invoices and other documents that support all of the 

2011 rate case expenses listed in ComEd Ex. 3.9 and included (amortized) in the revenue 

requirement.  These materials detail the legal, consulting, and outside contracting services that 

comprise the 2011 rate case expenses, they show hours spent, they show hourly rates, and they 

show that none of the expenses are overhead. 
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9. Attachment A also includes ComEd’s responses to Staff (Mr. Tolsdorf) data 

requests ST 2.02, 2.03, 2.04, 7.01, 10.01, and 11.01, plus an authenticating affidavit.  The first 

three responses address the calculation and accounting of the 2011 rate case expenses incurred in 

2011 and the amortization, and the final response shows that there was no double-counting of the 

costs.  The response to ST 10.01 provided the contracts and retention agreements for the vendors 

and counsel whose 2011 rate case charges were included in the revenue requirement, including 

specifications of the scope of work. 

10. Mr. Fruehe’s rebuttal testimony, filed on August 14, 2012, addressed the only 

concern that had been raised by Mr. Tolsdorf about the 2011 rate case expenses, explaining that 

none of the costs were double counted.  Fruehe Reb., ComEd Ex. 13.0, 12:233-244. 

11. Under the EIMA, specifically regarding the annual update proceedings such as the 

instant case, the EIMA states that “during the course of the hearing, each objection shall be 

stated with particularity and evidence provided in support thereof, after which the utility shall 

have the opportunity to rebut the evidence.”  220 ILCS 5/16-108.5(d) (emphasis added). 

12.  Mr. Tolsdorf, in his rebuttal testimony, filed on September 11, 2012, 

recommended that the Commission approve the entirety of the $1,544,161 of rate case expenses 

because it was just and reasonable.  Tolsdorf Reb., Staff Ex. 8.0, 14:345-357.   He further 

recommended that the Commission’s final Order include  the following findings and 

conclusions: 

The Commission finds that the amounts of compensation for attorneys and 
technical experts incurred in 2011 to prepare and litigate the initial formula rate 
Docket No. 11-0721 in the amount of $1,544,161 are just and reasonable pursuant 
to Section 9-229 of the Act. (220 ILCS 5/9-229) However, the Commission will 
be reviewing the bills from outside counsel in future cases to insure that the 
Company is diligent in insuring compliance with Exelon Corporation’s Billing 
and Procedural Guidelines for Outside Counsel. 
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Tolsdorf Reb., Staff Ex. 8.0, 14:345-357.  It is clear that there is ample and extensive data 

supporting these costs and that Staff thoroughly investigated them.  It also is clear from Staff’s 

recommendation that Staff was satisfied that the expenses were just and reasonable in 

accordance with Section 9-229 by virtue of the combination of ComEd’s direct testimony and its 

discovery responses. 

II. Under The Circumstances, ComEd Should Not Be Precluded from Admitting 
the Data Provided to Staff in Discovery in Support of  These Expenses 

13. The Proposed Order (at 48-51) relies primarily on the premise that there was not 

enough evidence in the record for the Commission to determine or to make detailed supporting 

findings that ComEd’s 2011 rate case expenses in the proposed revenue requirement were just 

and reasonable pursuant to Section 9-229 of the Act, based in part on the decision in People ex 

rel. Lisa Madigan v. Illinois Commerce Comm’n, 2011 IL App (1st) 101776, 964 N.E.2d 510 (1st 

Dist. Dec. 9, 2011, reh’g denied, April 11, 2012) (“Madigan”).3  

14. Because neither Staff, nor any other party, contested these expenses, ComEd did 

not seek to admit additional evidence into the record as it would have been cumulative.  ComEd 

submitted its direct case, and its rebuttal testimony, at times when the Commission had not yet 

conducted the remand required by Madigan (which still has not been initiated, the mandate 

having been issued to the Commission only on November 8, 2012), and the rate case expense 

rulemaking was pending (as remains the case). 

                                                 
3 The Proposed Order (at 48, fn. 6) also states that ComEd took no position on inclusion in the instant case’s revenue 
requirement of rate case expenses associated with the 2011 rate case that were incurred in 2011.  The Proposed 
Order does not indicate that that is a basis of its recommendation, and, in any event, it is incorrect.  In addition to its 
direct testimony on this subject, discussed further below, ComEd presented its position that the expenses in question 
are uncontested, prudent, and reasonable, and should be allowed, in its Initial Brief (at 34, 40), its Reply Brief (at 
40), and its draft Proposed Order (at 23, 29-30, 31-32). 

The Proposed Order (at 50) also states that ComEd Ex. 3.9 does not establish that the expenses in question 
were incurred for the 2011 rate case.  As indicated earlier, Mr. Fruehe’s uncontradicted direct testimony was that the 
costs in ComEd Ex. 3.9 were incurred for the 2011 rate case, and Staff’s testimony accepted that fact. 
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15. ComEd understands that the Proposed Order, based particularly on the Madigan 

decision, proceeds from the premise that ComEd should have put more evidence in the record.  

However, as noted earlier, even if that were the case, under the circumstances, ComEd does not 

believe it should penalized for not submitting further evidence on uncontested costs, and submits 

that it would be proper, reasonable, and fair to allow ComEd to put the discovery materials and 

the authenticating affidavit in Attachment A into evidence.   Moreover, sua sponte rulings should 

not deprive a party of notice and the opportunity to be heard.  E.g., Peterson v. Randhava, 313 

Ill. App. 3d 1, 729 N.E.2d 75 (1st Dist. 2000) (reversing sua sponte grant of summary judgment). 

16. The record has not been marked heard and taken, so ComEd does not believe that 

the record formally needs to be re-opened to allow the additional evidence.  However, if it is 

concluded that, as a technical matter, the record should be formally re-opened, then such should 

occur.  Even after the record has been marked "heard and taken" but before the Commission has 

issued a final Order, the ALJ may, on application by Staff or any party, on her or his own 

motion, or when directed by the Commission, receive additional evidence.  83 Ill. Adm. Code 

§ 200.870. 

17. ComEd submits that it is entitled to this remedy, if needed, to admit additional 

evidence because, as detailed above, ComEd diligently prepared a prima facie case and had no 

notice that it was contested by any party.  The first time ComEd was put on notice of such a 

concern was in the Proposed Order.  As such, ComEd files this Motion seeking to admit the 

additional evidence and resolve this issue.   

18. Furthermore, this supplementation of the record will not create undue prejudice to 

any party.  The evidence subject to this Motion only includes material provided through 

discovery and therefore previously served on Staff and intervenors in this case.  After receipt of 
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this information, no party contested the issue.  No new material is being submitted (other than 

the authenticating affidavit). 

19. Granting the Motion would result in an evidentiary record that is more than 

sufficient to support the final Order’s finding the 2011 rate case expenses to be prudent and 

reasonable, and to support such additional detailed findings on this subject as the Commission 

believes appropriate.  Therefore, the Motion should be granted to allow this additional evidence 

into the record. 

20. Alternatively, if the Commission is not inclined to admit this additional evidence 

into the record at this time, ComEd respectfully requests that such additional evidence be 

considered on rehearing in this matter. 

 WHEREFORE, Commonwealth Edison Company respectfully requests that the 

Commission grant this Motion to supplement the record, and, if necessary, formally reopen the 

record in this proceeding in order to admit the evidence submitted herewith.  Alternatively, 

Commonwealth Edison Company respectfully requests that the Commission state in its final 

order that such evidence may be appropriate for consideration on rehearing. 
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Dated:  November 29, 2012 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
 
 
By:         

One of its attorneys 

Thomas S. O’Neill 
Senior Vice President & General 
Counsel 
COMMONWEALTH EDISON COMPANY 
440 S. LaSalle Street, Suite 3300 
Chicago, Illinois  60605 
(312) 394-5400 
thomas.oneill@exeloncorp.com 

Anastasia M. O’Brien 
Richard G. Bernet 
10 S. Dearborn Street, Suite 4900 
Chicago, IL  60603 
(312) 394-5400 
anastasia.obrien@exeloncorp.com 
richard.bernet@exeloncorp.com 

 

E. Glenn Rippie 
John Ratnaswamy 
Carmen Fosco 
Carla Scarsella 
ROONEY RIPPIE & RATNASWAMY LLP 
350 W. Hubbard St., Suite 600 
Chicago, Illinois 60654 
(312) 447-2800 
glenn.rippie@r3law.com 
john.ratnaswamy@r3law.com 
carmen.fosco@r3law.com 
carla.scarsella@r3law.com 

 

 
Attorneys for Commonwealth Edison Company 
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