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The People of the State of Illinois, by Attorney General Lisa Madigan, (“AG”) and 

AARP submit the following Exceptions and Initial Brief on Exceptions in response to the 

Proposed Order issued on November 15, 2012 (hereafter referred to as Proposed Order) 

addressing this second filing by Commonwealth Edison (ComEd) to set rates under the Energy 

Infrastructure Modernization Act (EIMA), Section 16-108.5 of the Public Utilities Act.  220 

ILCS 5/16-108.5. 

I.  INTRODUCTION  

 The Proposed Order issued by the Administrative Law Judges (“ALJs”), with a few 

exceptions, fairly assesses the record evidence and correctly applies the ratemaking and 

reconciliation provisions of Section 16-108.5 of the Public Utilities Act (“the Act”), approved by 

the General Assembly last fall.  The Proposed Order, for example, correctly applies the new 

business adjustment to modify the 2012 billing determinants using a methodology consistent 

with the Commission’s Order in the Docket 11-0721.  Proposed Order at 26.  Further, the 

Proposed Order correctly rejects recovery of unsupported rate case expenses and incorporates the 

conclusions from Docket 11-0721 on the use of average rate base and the short term interest rate 

in determining the reconciliation balance.  Proposed Order at 48ff & 75 ff.  The Proposed Order 

also properly concludes that ComEd must identify the EIMA related infrastructure investment 

included in plant additions so that the Commission and the public can track EIMA investment 

and assure that such investments are consistent with the Company’s obligations under the law.  

Proposed Order at 85 ff.   

 However, AG/AARP take exception to the Proposed Order’s failure to adopt the vacation 

related ADIT adjustment and submit exceptions to clarify the AG/AARP recommendation.  

AG/AARP also except to the Proposed Order’s conclusion to saddle consumers with $7.2 million 

of merger expenses incurred before the merger of ComEd’s parent company Exelon with 
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Constellation Energy Group and in the absence of any savings realized by ComEd in connection 

with its Illinois jurisdictional operations.   AG/AARP also recommend additional support for the 

conclusion to exclude the rate case expenses associated with Docket 11-0721.  

II.  THE RECORD CLEARLY DEMONSTRATES THAT COMED 

MISCALCULATED THE OFFSET TO ITS VACATION PAY RESERVE ADIT. 

 At pages 15 and 16, the Proposed Order rejects the AG/AARP and CUB proposals to 

recognize in ComEd’s rate base a vacation pay ADIT adjustment.  PO at 15-16.  The Proposed 

Order concludes “ComEd did not record any ADIT associated with the accrued vacation pay in 

question.  Therefore, based on the evidence presented, it appears that there is no timing 

differential here.”  Id. at 15.  These conclusions, however, are wrong.  As ComEd Ex. 10.3, 

WP5, page 6 of 7 demonstrates, ComEd specifically identified an “ADIT on Reserve for 

Vacation Pay” of $18,952,000 at line 18.  AG/AARP witness David Effron attached this 

document to his Rebuttal Testimony as AG/AARP Exhibit 4.1. 

 The Proposed Order erroneously finds that “it appears that there is no timing differential 

here.”  Proposed Order at page 15.  However,  ComEd’s recognition of an ADIT amount related 

to the vacation, by definition  means a timing differential exists.  The Proposed Order’s 

conclusion that there is not a timing difference is simply incorrect and stems from its mistaken 

belief that no ADIT was recorded by ComEd.  

 The issue here is whether ComEd’s proposed calculation of a deferred tax debit balance 

associated with its vacation pay operating reserve matches or corresponds with the amount of the 

vacation pay operating reserve recorded by the Company.  Specifically, ComEd deducted  

$25,286,000 in accrued vacation pay from rate base as an operating reserve. The Company then 

presented an ADIT amount ($18,952,000) that does not correspond to this $25 million vacation 

pay reserve figure.   AG/AARP witness David Effron pointed out that the correct deferred tax 



3 

 

balance matched to an accrued reserve balance of $25,286,000 is $10,412,000 

(41.175%*$25,286,000) – not the $18.9 million amount ComEd proposes.  AG/AARP witness 

Effron testified that the Company’s calculation of the ADIT debit implies a combined state and 

federal income tax rate of 75% -- not the 41.175% combined rate that the Company actually 

incurs.  AG/AARP Ex. 4.0 at 2.  

 This correction increases the rate base deduction from ComEd’s proposal of $6.3 million 

to $14.874 million, as shown in AG/AARP Ex. 2.1, Sch. DJE-1.  Simply put, the evidence shows 

that Mr. Effron’s adjustment uses the correct combined federal and state tax rate and properly 

matches the deferred tax debit balance that offsets the net accrued vacation pay that is deducted 

from the Company’s rate base.  See also AG/AARP Initial Brief at 6-10.  Thus, contrary to the 

Proposed Order’s conclusion, it is the AG/AARP adjustment truly reflects ComEd’s actual costs.  

 The Proposed Order concludes that “We additionally note that, as Staff and ComEd point 

out, the situation here is not the same as the one that was present in ComEd’s last formula rate 

case, Docket 11-0721.  There, a timing difference between what was expensed and the income 

tax liability was established.”  Proposed Order at 15.  Here again, the Proposed Order 

mischaracterizes the question at hand.  The issue is not one of establishing an actual timing 

difference or ADIT amount, as the Proposed Order suggests.  As noted above, a timing 

difference by definition exists because ComEd, in fact, calculated an ADIT balance -- in this 

case, $25,286,000 – and deducts that amount from rate base. AG/AARP Ex. 4.1 (ComEd Ex. 

10.3, WP5, page 6 of 7).   

 Further, contrary to the Proposed Order’s conclusion, the evidence shows that Mr. 

Effron’s methodology for computing the ADIT vacation pay deferred tax debit balance is the 

same as that employed in Docket 11-0721.  Mr. Effron included an exhibit from Docket 11-0721 
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in his rebuttal testimony demonstrating that there is no inconsistency with the Commission’s 

conclusions in the 11-0721 docket and Mr. Effron’s proposed adjustment in this proceeding. 

AG/AARP Ex. 4.2, attached to Mr. Effron’s Rebuttal testimony.   Thus, the Proposed Order’s 

insistence that the AG/AARP-proposed adjustment is somehow inconsistent with Docket 11-

0721 is off-base. 

 The Proposed Order also criticizes intervenors and ComEd because “no accounting 

authority was cited by ComEd or the AG/AARP or CUB” to support their proposed adjustment.  

Proposed Order at 15.   This criticism likewise misses the mark.  No accounting authority was 

cited because no accounting authority exists that addresses how deferred tax debit balances 

should be treated in the determination of rate base for ratemaking purposes.  The absence of 

accounting authority provides no guidance to the Commission one way or the other on this issue.  

There is no question of whether a deferred tax debit balance should be included in rate base; the 

issue is how that deferred debit balance should be calculated and whether the Company properly 

matched the vacation pay reserve with the proper tax rate. 

 For all of these reasons, the Commission should reject the conclusion of the Proposed 

Order, which adopts ComEd’s calculation of ADIT for vacation pay, and adopt Mr. Effron’s 

well-supported recalculation of these ADIT amounts, which has the effect of reducing ComEd’s 

proposed rate base by $8,540,000.  

 Finally, while AG/AARP agree with the Proposed Order’s conclusion at page 16 that 

ADIT issues can be complex, the Proposed Order’s targeted criticism of the presentation of the 

issue by the parties (except for Staff’s) in their respective briefs is noted.   The message that the 

ALJs found the discussion “unnecessarily complicated” has been delivered and will be heeded in 
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future presentations of such issues.  The language should be deleted from the Commission’s final 

order, however.  

Proposed Language 

 In accordance with the arguments presented above, AG/AARP urge the Commission to 

revise the Proposed Order’s conclusion on ADIT related to vacation pay at pages 15 and 16 as 

follows: 

It is not disputed that ADIT results from the timing 

difference between when a certain item is recorded as an expense 

and when the actual tax liability occurs for that item.  It is also not 

disputed that ComEd ’s recognized a deferred tax debit associated 

with its capitalized vacation pay.consisting of the accrued vacation 

pay in question did not reduce expense for either book or tax 

purposes.  Further, ComEd did not record any ADIT associated 

with the accrued vacation pay in question.  Therefore, based on the 

evidence presented, it appears that there is no timing differential 

here.   

 

The issue here is whether ComEd’s proposed calculation of 

the deferred tax debit balance associated with its vacation pay 

operating reserve is a correct one that matches or corresponds with 

the amount of the vacation pay operating reserve recorded by the 

Company.  Specifically, ComEd has deducted  $25,286,000 in 

accrued vacation pay from rate base as an operating reserve. The 

Company proposes to offset this amount with a deferred tax debit 

balance of $18,952,000. But the evidence shows that the deferred 

tax balance properly matched to an accrued reserve balance of 

$25,286,000 is $10,412,000 (41.175%*$25,286,000) – not the 

$18.9 million amount ComEd proposes. The additional deferred 

tax debit balance of $8,540,000 ($18,952,000 - $10,412,000) that 

ComEd is proposing to add to rate base is disproportionate to the 

balance of accrued vacation pay that is deducted from rate base, 

and should be removed.  ComEd Ex. 10.3, WP 5, Page 6, 

AG/AARP Ex. 4.0 at 2 and 4.1.  As noted by AG/AARP witness 

David Effron, the Company’s calculation of the ADIT debit 

appears to assume a combined state and federal income tax rate of 

75% -- not the 41.175% combined rate that the Company actually 

incurs.  Simply put, the evidence shows that Mr. Effron’s 

adjustment limits the deferred tax debit balance included in rate 

base to the amount that is consistent with the net accrued vacation 

pay that is deducted from the Company’s rate base.  See also 

AG/AARP Initial Brief at 6-10.   It  is hereby adopted. 
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We additionally note that, as Staff and ComEd point out, 

the situation here is not the same as the one that was present in 

ComEd’s last formula rate case, Docket 11-0721.  There, a timing 

difference between what was expensed and the income tax liability 

was established.  See, Docket 11-0721, final Order of May 29, 

2012, at 66-67.  Further, Staff correctly points out that no 

accounting authority was cited by ComEd or the AG/AARP or 

CUB.  No authority was presented establishing that recording a 

debit, which was done here, warrants the same treatment as 

recording a reduction to expense, which was what was done in 

Docket 11-0721.   

 

Finally, while the Commission is mindful of the 

extraordinarily short time frames in 220 ILCS 5/16-108.5, it is also 

mindful of what must be contained in briefing.  This issue was 

unnecessarily complicated by the post-trial briefs, which, with the 

exception of Commission Staff, were merely a regurgitation of 

testimony.  Briefs require a statement of the issue, the relevant law 

(or in this case, the applicable accounting principle) application of 

that law/principle and a conclusion.  A regurgitation of testimony 

does not state the issue and it complicates what is at issue in a 

manner that is unnecessary.    

 

The Commission therefore declines to make the adjustment that 

the AG/AARP and CUB recommend.   

 

III. THE COMMISSION SHOULD EXCLUDE MERGER COSTS ASSOCIATED 

THE MERGER OF COMED’S PARENT EXELON AND CONSTELLATION 

ENERGY GROUP, BOTH BECAUSE IT IS UNREASONABLE TO EXPECT 

CONSUMERS TO PAY COSTS IN THE ABSENCE OF SAVINGS AND 

BECAUSE EXELON PLEDGED TO EXCLUDE MERGER COSTS UNLESS 

SAVINGS AT LEAST EQUALED COSTS BEFORE THE REGULATORY 

COMMISSIONS THAT CONSIDERED THE MERGER. 

 The Proposed Order suggests that the Commission allow ComEd to include costs 

associated with the merger of its parent Exelon Corporation and Constellation Energy Group, 

despite that (1) the merger was not closed until March, 2012, three months after the close of the 

2011 expense year in this docket, and (2) ComEd could identify no merger related savings for 

2011.  The Commission should exclude the Exelon/Constellation merger costs from rates.   Total 

merger costs equal $7,213,346, of which $400,000 are for internal ComEd employees.  
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AG/AARP do not oppose the recovery of $400,000 for internal employee expenses because that 

cost would have been incurred even in the absence of a merger. 

 The Proposed Order bases recovery of ComEd’s parent’s merger costs on two arguments:  

First, the Proposed Order cites ComEd’s testimony that it expects there to be net merger savings 

for ComEd in the future.  Second, in response to the rulings of both the Federal Energy 

Regulatory Commission (FERC) and the Maryland Public Service Commission (MPSC) limiting 

recovery of merger costs to the amount of savings, the Proposed Order notes that these 

commissions did not “preclude recovery of these costs.”  Proposed Order at 70.   The Proposed 

Order’s conclusions should be rejected by the Commission. 

 AG/AARP and CUB presented extensive analyses showing that it would be unreasonable 

to charge Illinois consumers costs associated with the action of ComEd’s parent to expand its 

portfolio of business and create “the largest competitive integrated energy provider in the United 

States.”  See ComEd Ex. 14.0 at 3.  The Exelon/Constellation merger was not necessitated by 

ComEd’s distribution services and there was no merger or expansion of ComEd distribution 

services.  In a prior case involving a merger that did not close,
1
 the Appellate Court noted that 

“to be recoverable, in addition to being reasonable and prudent, a cost must also pertain to 

operation or service delivery.”  Commonwealth Edison Co. v. Illinois Commerce Commission, 

405 Ill.App.3d 389, 400 (2d Dist. 2009).   The merger costs at issue were only incurred because 

of Exelon’s interest in expanding its competitive energy business and the 2011 costs did not 

result in any operational savings for the utility in 2011.  For these reasons alone, the Commission 

should find that the merger costs are not reasonably related to utility services and disallow 

recovery in rates. 

                                                 
1
  The 2010 case involved the failed Exelon and Public Service Enterprise Group merger. 
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 ComEd witnesses asserted that the 2011 costs were incurred to achieve post-merger 

operational savings in the future.  However, when Exelon and Constellation appeared before the 

FERC and the MPSC, they pledged that consumers would not be asked to pay merger related 

costs that exceed merger related savings.  The FERC accepted their commitment to hold 

consumers harmless for five years and required them to demonstrate that transaction related costs 

are exceeded by transaction related savings if any such costs are included in transmission rates.  

See Proposed Order at 61, citing Order Conditionally Authorizing Merger and Disposition of 

Jurisdictional Facilities” at page 40-42,138 FERC 61,167 (Issued March 9, 2012) (“FERC 

Exelon-Constellation Merger Order”), discussed in Proposed Order at 60-61.  In Maryland, 

Exelon and Constellation provided consumers with a $100 credit and funded a $115.5 million 

Customer Investment Fund in addition to assuring that the merger would be rate neutral.  

Proposed Order at 61, citing In the Matter of the Merger of Exelon Corporation and 

Constellation Energy Group, Case No. 9271 at 84-85 (Feb. 17, 2012)(CUB Ex. 2.1).  Yet in 

Illinois ComEd asks consumers to pay merger related costs incurred prior to the actual merger 

and without any contemporaneous benefit or savings. 

 ComEd did not present the Exelon/Constellation merger to this Commission, presumably 

because it believed that the change at the parent level would not result in a change in ownership 

of the utility.  See 220 ILCS 5/7-204(a).  However, by seeking to charge ComEd’s Illinois utility 

customers for costs associated with the parent level consolidation, ComEd raises questions about 

whether the Exelon/Constellation merger in fact resulted in a change in ComEd ownership.  In 

the absence of changes at ComEd in 2011 and in the absence of any savings associated with 

ComEd operations in 2011, there is no basis for charging Illinois consumers costs associated 

with the parent merger.  ComEd’s witnesses’ admission that the costs were incurred for “day-
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one” operational changes reinforces the conclusion that these costs are not ComEd operational 

costs and should not have been assigned to ComEd by Exelon. 

 AG/AARP request that the Commission exclude the merger costs that ComEd seeks to 

include in rates, and further incorporate by reference the arguments contained in their Initial 

Brief at pages 16-23 and their Reply Brief at pages 9-11.   

 Proposed Language 

 AG/AARP recommend that the Commission Analysis and Conclusion on page 70 be 

modified to reject recovery of the Exelon/Constellation merger costs as follows: 

Commission Analysis and Conclusion 

 

 ComEd requests approval to include in its formula rate update approximately $7.2 

million of costs related to the merger of Exelon and Constellation.  While Staff agrees 

with ComEd’s request, the AG/AARP and CUB maintain an objection to the recovery of 

these costs and request a reduction in the amount of $6.8 million and $7.2 million, 

respectively.  The costs incurred in merger expenses included costs for the evaluation and 

development of combined company processes, policies, procedures, organizational 

structures, compensation and benefits plans, information technology systems, internal and 

external communications plans, coordination of a combined calendar for key meetings, 

events and deliverables, the identification of risks and the development of risk mitigation 

plans.  While the costs do not include transaction costs such as attorney and banker fees, 

the identified costs do not relate to delivery services either.  Rather, the costs were 

incurred to implement and manage ComEd’s parent’s growth strategy, i.e., the 

acquisition and implementation of Exelon’s purchase of Constellation.  Although ComEd 

claims that   The record demonstrates that the $7.2 million represents costs that were 

incurred in 2011 in order to achieve post-merger operational cost savings that will be 

passed on to ComEd’s customers in 2012 and for the indefinite future, the description of 

the costs shows that they were related to “pre-closing integration,” a “clean room” for 

pre-merger review, and branding, and other “day-one” needs. See supra at 59. Given that 

ComEd’s operations did not change as a result of the parent company’s merger, there is 

no basis to conclude that any pre-closing or day-one merger-related costs are related to 

utility services and should be included in rates.   

 ComEd claims that through 2015, these savings are estimated to amount to $156 

million net of the costs that will be incurred to achieve them.  In 2015, and annually 

thereafter, the per-year cost savings are estimated to be $66 million.  These savings are 

projected for future years.  ComEd has identified no savings for 2011.  If ComEd seeks 
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recovery of merger related costs in the future, we will consider them in light of realized 

savings.  This is consistent with the view taken by other regulatory bodies, including the 

FERC, which bases ComEd’s transmission rates on an annual formula filing, similar to 

the formula process under EIMA.  The record establishes that substantial net savings 

resulting from these costs are reasonably likely to occur; that both shareholders and 

ComEd customers face risks and that ComEd’s customers have been allocated savings 

that are reasonably proportional to the risks they face; that Section 7-204(c) does not 

prohibit recovery of the costs at issue; and that nothing in the orders of the FERC or the 

MPSC upon which the AG/AARP and CUB rely preclude recovery of these costs.   

 

 ¶For the reasons above, the Commission agrees with AG/AARP ComEd and Staff 

and finds that of the $7,213,346 of costs related to the merger of Exelon and 

Constellation, $6,831,877 will be disallowed as unrelated to utility delivery services. 

While we allow recovery of $400,000 in internal ComEd employee expenses because 

those employees would have been employed and paid irrespective of a merger, we find it 

unreasonable to charge Illinois utility consumers costs that pre-date its parent’s merger 

with another energy company and c that did not produce any savings for Illinois 

consumers.  were incurred in order to and were necessary to realize future savings, and 

were prudently incurred and are reasonable in amount.   

 

IV. IN LIGHT OF THE PENDING ORDER IN DOCKET 12-0293, THE 

COMMISSION SHOULD DIRECT COMED TO REVEAL THAT ITS 

CHARITABLE DONATIONS ARE FUNDED BY RATEPAYERS TO BE 

CONSISTENT WITH DOCKET 12-0293. 

 While AG/AARP did not take a position on the issue of which ComEd charitable 

contributions  should be included in rates, AG/AARP support Staff’s efforts to ensure that the 

ratepayer dollars “donated” by ComEd as charitable contributions satisfy the requirements of 

Section 9-227 of the Act.  As the Commission assesses the charitable contributions utilities seek 

to include in customer rates, it is important that Orders guiding utilities on charitable 

contribution practices be consistent.  In pending Docket 12-0293, Ameren Illinois Company’s 

second formula rate filing, the Proposed Order issued on November 7, 2012, included the 

following direction to Ameren Illinois Company concerning its practice of donating ratepayer-

supplied funds to various public welfare organizations, after denying most of the Commission 

Staff’s proposed adjustment: 
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The Commission has considered the arguments of Staff and AIC 

and is intrigued by Staff's citation to past orders and argument 

regarding benefits to AIC. But because the record lacks any 

evidence of AIC having made the payments as membership dues or 

having received any benefits, the Commission is not prepared to 

consider the contributions similar to those at issue in the dockets 

cited by Staff. Perhaps with additional evidence a different 

outcome would be reached. That being said, the Commission will 

not adopt Staff's proposed adjustment concerning charitable 

contributions.  

 

But given the recent controversy surrounding charitable 

contributions, the Commission does seek to impose a requirement 

on the making of such donations in order to promote transparency 

to consumers. Section 9-227 of the Act permits recovery of 

reasonable donations made for the public welfare or for charitable 

scientific, religious, or educational purposes. Whether customers or 

the recipients of such donations are aware of their source, however, 

is not clear. To promote customer understanding of the ratemaking 

process, AIC is to include with any and all future contributions the 

following statement: "Ameren's contribution is recovered in full 

from ratepayers as permitted by 220 ILCS 5/9-227." In addition to 

this statement appearing on a cover letter accompanying any 

donation, any signage recognizing AIC's support must contain the 

statement in a clearly visible format. AIC's failure to abide by this 

requirement following the entry of this Order may result in the 

disallowance of the relevant contribution. 

 

ICC Docket No. 12-0293, Proposed Order of November 7, 2012 at 101-102.  The language cited 

above, requiring Ameren to reveal the source of its “donations,” is an important way to ensure 

that the recipients of a utility’s largesse, as well as the ratepayers who fund the contributions, 

understand the source of these funds.  AG/AARP urges the Commission to incorporate in its 

final order in this proceeding the requirement that ComEd inform both the beneficiaries of its 

chartiable donations and ratepayers, who are funding these contributions (despite having no say 

in how those dollars are spent), that the contributions are recovered in full from ratepayers as 

permitted by Section 9-227 of the Act. 
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Proposed Language 

 Consistent with the argument presented above, AG/AARP urge the Commission to add 

the following language to the Conclusion regarding Charitable Contributions after the third full 

paragraph at page 45: 

Given the recent controversy surrounding charitable contributions, 

the Commission does seek to impose a requirement on the making 

of such donations in order to promote transparency to consumers. 

Section 9-227 of the Act permits recovery of reasonable donations 

made for the public welfare or for charitable scientific, religious, or 

educational purposes. Whether customers or the recipients of such 

donations are aware of their source, however, is not clear. To 

promote customer understanding of the ratemaking process, AIC is 

to include with any and all future contributions the following 

statement: "Ameren's contribution is recovered in full from 

ratepayers as permitted by 220 ILCS 5/9-227." In addition to this 

statement appearing on a cover letter accompanying any donation, 

any signage recognizing AIC's support must contain the statement 

in a clearly visible format. AIC's failure to abide by this 

requirement following the entry of this Order may result in the 

disallowance of the relevant contribution. 

 

V.  THE PROPOSED ORDER CORRECTLY FINDS THAT THE COMMISSION 

CANNOT APPROVE CLOSE TO $2 MILLION IN RATE CASE EXPENSE 

UNDER SECTION 9-229 IN THE ABSENCE OF RECORD EVIDENCE 

SUPPORTING THAT EXPENSE. 

 

 The Proposed Order properly rejected ComEd’s request to include $1.98 million rate case 

expense for Docket 11-0721 because the evidence supporting this expense was a one-page 

spreadsheet (ComEd Ex. 3.9) and a conclusory sentence that Staff had no adjustments other than 

to exclude meals delivered to ComEd’s attorneys.  Proposed Order at 49.  ComEd did not 

describe, for example, who performed services or what was done by PDRC for $266,880, by 

SFIO for a total of $126,138, or by “external legal” for $1.2 million.   ComEd Ex. 3.9.   The 

Proposed Order correctly concludes that the lack of detail prevents the Commission from making 
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the findings necessary under Section 9-229 and the Appellate Court decision in People ex. rel. 

Madigan v. Illinois Commerce Comm., 2011 Ill. App. (1
st
) 101776, at 24-26, 964 N.E.2d 510 (Ill. 

App. 1
st
 Dist. 2011). 

 AG/AARP recommend that the Commission adopt the Proposed Order’s conclusion.   In 

setting rates under EIMA, the Commission is directed to “apply the same evidentiary standards, 

including , but not limited to, those concerning the prudence and reasonableness of the costs 

incurred by the utility, in the hearing as it would apply in a hearing to review a filing for a 

general increase in rates under Article IX of this Act.”  220 ILCS 5/16-108.5(d); see also id. at 

16-108.5(c).  The utility retains the burden of proof to justify its rate requests under Section 9-

201(c),
2
 and must provide the cost-inputs to the formula rate.  Specifically, EIMA provides that 

the formula rate filing “shall include relevant and necessary data and documentation for the 

applicable rate year that is consistent with the Commission’s rules applicable to a filing for a 

general increase in rates.”  220 ILCS 5/16-108.5(d)(3).  While Section 16-108.5(c)(4)(E) 

specifies that the utility may recover  expenses related to setting formula rates, it does not 

exempt this expense from the just and reasonableness requirements of Section 9-229.
3
 

 The right to recover rate case expenses is not at issue.  However, in order to determine 

the amount of rate case expense that consumers should pay, the Commission must have before it 

a description of the services provided and the applicable rates.  As the Court noted in People ex 

                                                 
2
   Section 9-201 of the Public Utilities Act states in relevant part:  “the burden of proof to establish the justness and 

reasonableness of the proposed rates or other charges, classifications, contracts, practices, rules or regulations, in 

whole or in part, shall be upon the utility.”  220 ILCS 5/9-201(c). 

 
3
   Section 16-108.5(c)(4)(E) of the Public Utilities Act provides:   “recovery of the expenses related to the 

Commission proceeding under this subsection (c) to approve this performance-based formula rate and initial rates or 

to subsequent proceedings related to the formula, provided that the recovery shall be amortized over a 3-year period; 

recovery of expenses related to the annual Commission proceedings under subsection (d) of this Section to review 

the inputs to the performance-based formula rate shall be expensed and recovered through the performance-based 

formula rate.” 
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rel Madigan, supra at 14, it is not sufficient for the Commission to simply agree with the 

conclusion of a Staff witness, even when the record includes numerous data request responses 

the witness reviewed in assessing the utility’s request.  964 N.E.2d  at 524-525.  The Court held 

that:   

Under section 9–229, the Commission is required to “specifically assess the 

justness and reasonableness” of “any amount” paid by the utility for legal and 

expert fees and the Commission must “expressly address” this issue in its order. 

220 ILCS 5/9–229 (West 2010). We construe this statutory language to require 

the Commission to “expressly address” the basis for its findings. Section 9–229 

mandates a more detailed finding than what is generally required of the 

Commission, otherwise the purpose of the legislative action to enact it was 

unnecessary. 

 

Id. at page 15, 964 N.E.2d at 525.  As the Proposed Order concludes, it is impossible to evaluate 

or “specifically assess” attorneys and expert witness fees in the absence of evidence showing 

“(1) the services performed; (2) by whom they were performed, (3) the time expended; and (4) 

the hourly rate charged.”  Proposed Order at 49.  The Commission should adopt the conclusion 

of the Proposed Order but clarify that ComEd bears the burden of proof in formula rate 

proceedings, as indicated below. 

 Proposed Language 

 AG/AARP recommend that the last partial paragraph on page 49, concluding on page 50, 

be modified to add the underlined language shown below.  Otherwise AG/AARP support the 

language and conclusions of the Proposed Order on rate case expense. 

While EIMA authorizes electric utilities to set their rates based on a “performance 

based formula,” it also directs the Commission to “apply the same evidentiary standards, 

including , but not limited to, those concerning the prudence and reasonableness of the 

costs incurred by the utility, in the hearing as it would apply in a hearing to review a 

filing for a general increase in rates under Article IX of this Act.”  220 ILCS 5/16-

108.5(d); see also id. at 16-108.5(c).  It is well established statutory and regulatory policy 

that a utility requesting a change in rates bears the burden of proof to demonstrate that its 

requested rates are just and reasonable.  220 ILCS 5/9-201(c). Section 9-229 establishes 
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the rules for Commission treatment of rate case expense, and is clearly a part of Article 

IX referenced in EIMA’s formula ratemaking sections. Nevertheless, the evidence that 

ComEd presented regarding the amount of rate case expense that it is requesting, 

$1,979,83, is a scant one-page spreadsheet that merely lists totals and various entities.
4
  

See, ComEd. Ex. 3.9.  There is no proof as to what these entities did to earn their fees, 

and no proof as to what time was expended, or as to the rates charged consumers for 

various persons or entities, not to mention the reasonableness of those rates.  In fact, this 

document does not even establish that the services were performed in conjunction with 

any particular proceeding.
5
  Id., Tr. 128-29.   

 

VI. CONCLUSION 

 For the foregoing reasons and the reasons stated in AG/AARP’s Initial and Reply 

Briefs, AG/AARP request that the Commission adopt the changes recommended here and 

modify the Proposed Order accordingly. 

The People of the State of Illinois 

By LISA MADIGAN, Attorney General 

_____/s/_______________________________ 

Susan L. Satter  
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871 Tuxedo Blvd.  
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4
 This amount appears to be amortized over a few years, as the total amortized expense recorded as of December 

2011 was listed as $523,633.   
5
  However, the amounts listed in ComEd Ex. 3.9 were all paid.  Tr. 128. 
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