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ILLINOIS COMPETITIVE ENERGY ASSOCIATION AND ILLINOIS INDUSTRIAL 
ENERGY CONSUMERS’ JOINT BRIEF IN REPLY TO EXCEPTIONS 

The Illinois Competitive Energy Association (“ICEA”) and the Illinois Industrial Energy 

Consumers (“IIEC”), by and through counsel, and pursuant to Section 200.830 of the 

Commission’s Rules of Practice (83 Ill. Adm. Code 200.830), respectfully submit their joint 

Brief in Reply to Exceptions (“Joint RBOE”) in the above-captioned matter.  

In this Joint RBOE, ICEA and IIEC specifically address certain briefs on exception filed 

by FutureGen and the Illinois Power Agency (“IPA”) to the Administrative Law Judge’s (“ALJ”) 

Proposed Order dated November 14, 2012.  The fact that this Joint RBOE does not specifically 

address any other brief on exception or argument of any other party does not imply that ICEA 

and IIEC agree with or accept same.  In those instances where no reply is provided in this Joint 

RBOE, ICEA and IIEC continue to maintain their respective positions previously asserted in 

prior filings in this docket. 

This Joint RBOE addresses only one issue: the Commission’s lack of statutory authority 

to compel ARES to execute FutureGen’s proposed sourcing agreement.  To be clear, however, 

ICEA and IIEC hereby submit that the Proposed Order should be adopted in its current form. 
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I. ALTHOUGH NOT DECIDED IN THE PROPOSED ORDER, THERE IS NO 
STATUTORY AUTHORITY FOR THE COMMISSION TO FORCE ARES TO 
EXECUTE FUTUREGEN’S SOURCING AGREEMENT. 

A. Background. 

The Proposed Order provides a detailed summary of the respective positions of multiple 

parties relative to the threshold issues of whether the Commission has the statutory authority to 

compel ARES to contract with FutureGen.  ICEA and IIEC have repeatedly articulated that the 

Commission does not have the authority under any statute, including the Illinois Power Agency 

Act (“IPA”) (20 ILCS 3855/1-1, et seq.) or the Public Utilities Act (“PUA”) (220 ILCS 5/16-101 

et seq.) to force ARES into a contract with FutureGen.  In summary, ICEA and IIEC have 

demonstrated that there is no statutory authority granting the Commission the extraordinary 

power to compel ARES to contract other than in only one limited circumstance involving the 

“initial clean coal facility,” and, without question, FutureGen is not the initial clean coal facility.  

Section 16-115(d)(iv) of the PUA states: 

All alternative retail electric suppliers shall execute a sourcing agreement to 
source electricity from the initial clean coal facility…. 

(220 ILCS 5/16-115(d)(iv). 

There is no further grant of authority to the Commission under the PUA or any other applicable 

statute.  In other words, as previously stressed, neither the Commission nor the IPA have the 

statutory authority to tell ARES to enter into sourcing agreements with any specific clean coal 

facility, other than the initial clean coal facility.  (ICEA Objections at 4-9; IIEC Objections at 2-

3, 4; ICEA/IIEC Jt. Reply to Objections at 2-7).  Notably, as previously demonstrated, 

FutureGen and the IPA ignore the limited statutory grant of authority provided to the 

Commission with respect to the initial clean coal facility and they both fail to address the lack of 
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comparable statutory authority with respect to other clean coal facilities. (ICEA/IIEC Joint Reply 

to Objections at 2). 

In addition to the threshold issue of the Commissions lack of authority above, IIEC and 

ICEA have demonstrated four additional points.  First, IIEC and ICEA have established that 

FutureGen has not provided the detailed pricing, cost and financial data needed to support the 

FutureGen sourcing agreement.  (ICEA Objections at 12-13; IIEC Objections at 3-4, 5-6; 

ICEA/IIEC Jt. Reply to Objections at 7-8).   

Second, ICEA and IIEC have also established that it has not been demonstrated that a 

plan, which includes FutureGen as a resource, will ensure adequate, reliable, affordable, efficient 

and environmental sustainable electric service at the lowest actual cost over time, taking into 

account the benefits of price stability.  (20 ILCS 5/16-111.5(d)(4) and (j)(ii) & (d)(4)).  (ICEA 

Objections at 10; IIEC Objections at 6-7; ICEA/IIEC Jt. Reply to Objections at 7-8).   

Third, ICEA and IIEC have established that even if the Commission had the authority to 

compel ARES to enter into such an agreement (which it does not), then the Commission should 

decline to invoke that authority here.  (ICEA/IIEC Jt. Reply to Objections at 8-11).  Finally, 

ICEA and IIEC argued that compelling ARES to enter into a sourcing agreement with FutureGen 

would raise serious constitutional issues under the Commerce Clause of the United States 

Constitution.  (ICEA/IIEC Jt. Reply to Objections at 9-11). 

ICEA and IIEC will not repeat all those arguments they have previously made in their 

Objections and Reply to Objections here.  However, to the extent the IPA, FutureGen or any 

other party recommends that the Proposed Order be modified to adopt the proposed sourcing 

agreement and to compel ARES to enter into same, ICEA and IIEC incorporate by reference the 

arguments identified above into this Reply Brief on Exceptions. 
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B. The Proposed Order. 

The Proposed Order does not ultimately decide the issue of the Commission’s authority 

to compel ARES to contract with FutureGen.  The Proposed Order explains the rationale to leave 

the question open at this time:  

Since the Commission is not approving the proposed FutureGen agreement in this 
proceeding, the Commission will not make any determinations on the issues noted 
immediately above.  The Commission does observe that the question of whether 
ARES can be required to sign a sourcing agreement for a retrofitted clean coal 
facility is a complicated one.  The question is further complicated by the fact that 
the IPA has reversed its position on the issue without explanation.  As indicated 
on page 53 of the Order in the last procurement proceeding, Docket No. 11-0660, 
the IPA stated that “ARES are not required to enter into contracts with a 
retrofitted clean coal facility.” 

With regard to Staff’s alternative proposal, it appears that one of the purposes was 
to provide a way to avoid, or bypass, the ARES issue discussed above.  Whether 
the Commission has the authority to approve such a proposal, or whether it is 
otherwise appropriate, remain open questions which can be revisited if the 
proposal is presented again in the future. 

As discussed above, there are still numerous other unresolved “sourcing 
agreement” issues that have been addressed by a large number and variety of 
parties.  Since the Commission is not approving the proposed FutureGen 
agreement in this proceeding, the Commission will not make any determinations 
on those issues, except as otherwise indicated in this order. 

(Proposed Order at 228). 

Given the results of the Proposed Order, the Proposed Order should be adopted.1  Nevertheless, 

the positions of FutureGen and the IPA are discussed below. 

 

                                                 
1 The decision not to approve the FutureGen Sourcing Agreement also avoids constitutional 

challeneges.  In addition to the Commerce Clause arguments previously advanced by ICEA and IIEC 
(see, ICEA/IIEC Jt. Reply to Objections at 9-11), any decision to force ARES into the FutureGen 
sourcing agreement would also violate fundamental due process.  For instance, given the fact that this is a 
utility procurement hearing, many ARES doing business in Illinois are not a party to these proceedings.  
Any decision to force ARES into a contract with FutureGen could result in well-grounded constitutional 
challenges. 
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C. FutureGen’s Position. 

In its 30 page brief on exceptions to the Proposed Order, FutureGen reserves one 

paragraph on the threshold issue of whether the Commission has the authority to force ARES to 

execute FutureGen’s proposed Sourcing Agreement.  (FutureGen BOE, generally).  Moreover, 

FutureGen’s paragraph simply refers to its previously filed responsive brief.  (FutureGen BOE at 

12-13). FutureGen offers no further support or analysis or articulated thought regarding the 

Proposed Order’s omission of any determination that the Commission has the power advocated 

by FutureGen.  (Id.)   

In fact, FutureGen has been consistently vague in articulating its position on the issue of 

the Commission’s authority throughout this proceeding.  FutureGen’s previous arguments 

simply conclude that the Commission has the authority to compel ARES into the FutureGen 

sourcing agreement but offer no concrete analysis in support.  (FutureGen Response at 7).  

Instead, FutureGen cites a patchwork of statutory provisions and then declares that its position 

is “clearly” supported. For instance, FutureGen cites statutory provisions that in its view 

“clearly” support its position that the Commission can compel ARES into a twenty or thirty-

year FutureGen sourcing agreement.  (Id.)  In support of its position, FutureGen merely sets 

forth selected language from Section 1-75(d)(5)of the IPA Act.  FutureGen then cobbles 

together the following three pieces of Section 1-75(d)(5) to reach the conclusion that the statute 

“confers upon the IPA and ICC the authority to require . . . ARES to enter into sourcing 

agreements with [FutureGen]”: 

(i) “[the IPA and the ICC] shall consider sourcing agreements covering 
electricity generated by power plants that were previously owned by 
Illinois utilities and that have been or will be converted into clean coal 
facilities.  (20 ILCS 3885/1-75(d)(5). 
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(ii) Owners of such facilities “may propose to the Agency sourcing 
agreements with utilities and [ARES] required to comply with the [IPA] 
and [PUA], covering electricity generated by such facilities.”  

(iii) The IPA and ICC “may approve any such utility sourcing agreements that 
do not exceed cost-based benchmarks developed by the procurement 
administrator, in consultation with the Commission Staff, Agency Staff 
and the Procurement Monitor, subject to Commission review and 
approval.” 

(FutureGen Response at 5-8). 

These provisions do not grant the authority to require ARES to enter sourcing agreements with a 

particular clean coal facility.  Instead, FutureGen argues that the authority can be found by 

implication.  This is the crux of FutureGen’s argument:  the above-statutory provisions imply 

that the Commission has the authority to bind ARES to the FutureGen sourcing agreement.  The 

FutureGen argument is strained at best.  Additionally, this rationale ignores basic rules of 

statutory interpretation under Illinois law.  As explained by the Illinois Supreme Court: 

 “The familiar maxim expressio unius est exclusio alterius is an aid of statutory 
interpretation meaning ‘the expression of one thing is the exclusion of another.’ 
Black’s Law Dictionary, 581 (6th Edition, 1990) ‘Where a statute lists things to 
which it refers, there is an inference that all omissions should be understood as 
exclusions. . ..’ Burke v. 12 Rothschild Liquor Mart, Inc., 148 Ill. 429, 442, 593 
N.E. 2d 522, 170 Ill. Dec. 633 (1992).    This rule of statutory construction is 
based on logic and common sense.  It expresses the learning of common 
experience that when people say one thing, they do not mean something else.  The 
maxim is closely related to the plain language rule in that it emphasizes the 
statutory language as it is written.  (2A. N. Singer, Sutherland on Statutory 
Construction, Section 47.24 at 228, Section 47.25 at 234 (5th Edition 1992).” 

Metzger v. Darosa, 209 Ill. 2d 30, 44, 805 N.E. 2d 1165 (2004). 

Accordingly, the General Assembly provided the Commission with the power to compel 

ARES to contract in one circumstance involving the initial clean coal facility.  Any attempt to 

piece together an “implied” authority through a patchwork of “permissive” or “discretionary” 

provisions to find the Commission authority to compel ARES into the FutureGen sourcing 
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agreement is improper and under the rules of statutory construction discussed above, contrary to 

the statute and the intent of the legislature. 

FutureGen, however, remains undeterred.  In its brief on exceptions, FutureGen states 

that the Commission can use its authority under the AREA certification process to “make the 

Sourcing Agreement applicable to the ARES by making it a condition of the ARES license.”  

(FutureGen BOE at 17).  FutureGen explains that “[t]his condition would clarify the obligations 

of the ARES, make the principle of competitive neutrality enforceable, and enhance the ability of 

the Project to be financed.”  (Id.).  In other words, FutureGen is arguing that, in order to enhance 

the financing of the Project, the Commission should bypass the General Assembly, ignore the 

lack of statutory authority, and, through its rulemaking authority, simply condition an ARES 

license to do business in Illinois on the ARES execution of the FutureGen sourcing agreement.  

FutureGen fails to identify any statutory authority for the Commission to engage in such 

extraordinary conduct to condition any ARES certificate of service authority on entering into a 

sourcing agreement with FutureGen.  FutureGen’s argument is wholly unsupported in the law 

and raises serious constitutional concerns, including equal protection and substantial due process 

concerns. 

D. The Context of FutureGen’s Position. 

In the Staff’s Response to Objections, the Staff alluded to the context underlying the 

contention that the Commission (or the IPA) has the authority to force ARES into a sourcing 

agreement with FutureGen under the IPA or the PUA, or some combination of both statutes, 

where the Staff stated as follows: 

Staff notes ComEd’s allusion to project viability.  Based on Staff’s calculations, if 
the utilities’ eligible retail customers are the only ones contributing to cost 
recovery (without additional Federal or State subsidies), less than 20% of the 
plant’s costs could be recovered, due to the statute’s 2.015% cap on rate increases.  
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Thus, unless FutureGen recovers the 80%+ of its costs through some other means, 
exempting ARES would almost surely lead to the abandonment of the project. 

(Staff’s Response at 9 fn 2.)  The Staff’s comments provide the economic reality underlying any 

position that contends the Commission has the authority under the IPA or PUA to compel the 

ARES to contract with FutureGen.  Accordingly, any party with an interest in the viability of the 

FutureGen project must advance the argument that ARES can be forced into entering into a 

twenty- or thirty-year sourcing agreement with FutureGen, however unfounded in the law.  

These economic arguments do not confer statutory authority on the Commission to order ARES 

to enter into any contract with FutureGen.  These arguments are improper and should not even be 

considered by the Commission. 

In its brief on exceptions, FutureGen persists in making this argument continues this 

theme and warns as follows: 

 The ability to secure a power purchase agreement (“Sourcing Agreement”) 
under the Retrofit Provision remains central to the viability of the 
FutureGen Project and maintaining a $1 billion federal investment in 
Illinois.2 

 If the ALJ’s Proposed Order is allowed to stand it would effectively 
eviscerate Illinois’ Clean Coal Portfolio Standard (“CCPS”) and lead to 
the termination of the FutureGen Project and its associated benefits. 

 The U.S. Department of Energy (“DOE”) will make its decision to 
whether move the FutureGen Project into the next development phase 
immediately after the Commission enters its order in this docket.  If the 
Commission does not issue an order in the proceeding approving the 
Sourcing Agreement then the project will likely be terminated. 

(FutureGen BOE at 1-3). 

                                                 
2 In footnote 8 of its brief, FutureGen notes that its cost estimate with federal investment is 

$148/MWh. Based on 2010 figures, Tenaska’s cost projections were $150/MWh. 
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FutureGen suggests that regardless of the Commission’s lack of authority to bind the 

ARES to the sourcing agreement, the sourcing agreement should be approved nonetheless and 

the ARES should be bound in light of the availability of federal taxpayer dollars.  FutureGen’s 

suggestion that the Commission should act outside of its authority must be rejected. 

E. The IPA’s Position. 

After attempting to clarify its previous inconsistent positions, the IPA now states: 

In the instant proceeding, FutureGen put forth a Sourcing Agreement that is 
necessary to develop a technologically advanced clean coal facility that will be 
developed with $1 billion of federal funds.  Yet, as noted in the IPA’s Response 
to Objections, compared with other clean coal development projects, the IPA has 
limited authority to only “approve” a sourcing agreement and not arbitrate or 
mediate the terms to resolve differences in the terms of an agreement, as in other 
clean coal projects.  (Compare 20 ILCS 3855/1-75(d)(5) with 220 ILCS 5/9-
220(h-1); Procurement Plan at 75-76.)  

(IPA BOE at 6). 

In recognizing the IPA’s limited authority, the IPA further references the availability of 

federal funds and states that the sourcing agreement is necessary to develop the proposed facility.  

Again, any suggestion that the Commission should exceed its statutory authority for this purpose 

must be rejected.  

CONCLUSION 

ICEA and IIEC respectfully requests consideration of the arguments set forth herein and 

to otherwise adopt the Proposed Order, and oppose any modification of the Proposed Order to 

adopt the sourcing agreement or to compel ARES to enter into same. 
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     Respectfully submitted, 
 
     THE ILLINOIS COMPETITIVE ENERGY  
     ASSOCIATION 
 
     By:  /s/ Erin K. Lynch    
     
     John F. Kennedy 
     Erin K. Lynch 
     Susan Poll-Klaessy 
     Shefsky & Froelich, Ltd.  
     111 East Wacker, Suite 2800 
     Chicago, Illinois 60601 
     Phone: (312) 527-4000 
     DATED: November 29, 2012 
 
     Respectfully submitted, 
 
     THE ILLINOIS INDUSTRIAL ENERGY   

      CONSUMERS 
 
     By:  /s/ Eric Robertson    
    
     Eric Robertson 
     Lueders, Robertson & Konzen LLC 
     1939 Delmar Avenue 
     P.O. Box 735 
     Granite City, Illinois 62040 
     Phone:  (618) 876-8500 
     erobertson@lrklaw.com 
     DATED:  November 29, 2012 
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