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BEFORE THE ILLINOIS COMMERCE COMMISSION 
STATE OF ILLINOIS 

 
The Illinois Power Agency ) 
       ) 
Petition for Approval of the  ) ICC Docket No. 12-0544 
220 ILCS 5/16-111.5(d) ) 
Procurement Plan  )  
 

REPLY BRIEF ON EXCEPTIONS OF 
THE COALITION OF ENERGY SUPPLIERS 

 
The Coalition of Energy Suppliers ("CES"), by its counsel Quarles & Brady LLP, 

pursuant to Section 200.830 of the Rules of Practice of the Illinois Commerce Commission 

(“Commission”) (83 Ill. Admin. Code 200.830), respectfully submits this Reply Brief on 

Exceptions in the instant proceeding in reply to the parties' November 21, 2012 Briefs on 

Exceptions addressing the Administrative Law Judge's Proposed Order issued on November 14, 

2012 ("Proposed Order") regarding the 2013 Procurement Plan ("Plan") filed by the Illinois 

Power Agency ("IPA") with the Commission on September 28, 2012.1 

I. 

Introduction - The Proposed Order Appropriately 
Declines To Approve The FutureGen Sourcing Agreement Concept 
And FutureGen's Arguments To The Contrary Are Unconvincing 

 
The Proposed Order appropriately declines to approve the FutureGen Sourcing 

Agreement because the record "does not support a finding that the procurement of electricity 

from FutureGen 2.0 pursuant to the proposed sourcing agreement will contribute to the 

objectives set forth in Section 16-11.5(d)(4) of the PUA, or that a plan containing this component 

would satisfy the requirements of Section 16-111.5(d)(4)."  (Proposed Order at 227.)  That 
                                                            
1 CES's members are leading competitive energy suppliers in Illinois and nationally.  CES's 
members include IGS Energy; MidAmerican Energy Company; and North American Power and 
Gas, LLC.  This Brief represents the position of CES as a coalition but may not represent the 
views of any particular member of CES.  
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conclusion is well-grounded in the applicable law and facts, and is persuasively and 

comprehensively explained in the Proposed Order.  In particular, the Proposed Order contains 

thoughtful and rigorous analysis regarding the requirements of Section 16-111.5(d)(4) of the 

Public Utilities Act (the "Act").  (See id. at 220-26.) 

Notwithstanding the Proposed Order's extensive analysis and conclusions, not to mention 

the comprehensive analysis offered by Staff and the other parties who explained the factual and 

legal reasons that the Sourcing Agreement should not be approved, FutureGen now argues that 

the Commission simply must approve the FutureGen Sourcing Agreement based on a single, 

stand-alone sentence in the IPA Act.  (See FutureGen Brief on Exceptions at 3-4.)  FutureGen's 

argument is contradicted by even a cursory review of the cited statute.  FutureGen's argument is 

also undermined by the discussion provided by the IPA; although the IPA clearly supports 

approval of the Sourcing Agreement, the IPA plainly admits that the Commission is not under a 

mandatory obligation to approve the Sourcing Agreement.  (See IPA Brief on Exceptions at 5-6 

(repeatedly characterizing the Commission's decision regarding approval of the Sourcing 

Agreement as discretionary).) 

FutureGen also attempts to downplay an obvious fact: the FutureGen Sourcing 

Agreement does not exist.  It is undisputed that basic terms and conditions of any Sourcing 

Agreement remain unfinalized.  FutureGen's Brief on Exceptions actually highlights the 

numerous outstanding items, many of them basic contractual issues such as the term of the 

contract, the calculation of costs and rates, the application of the annual rate cap test, and similar 

fundamental issues.  (See FutureGen Brief on Exceptions at 15-22.) 

Moreover, among the still-outstanding fundamental legal issues over the Sourcing 

Agreement is who can be compelled to sign it.  Neither FutureGen nor any other party has 
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advanced any additional argument to rebut the straightforward legal point that the Commission 

and the IPA lack the legal authority to compel RESs to enter into the Sourcing Agreement.  (See 

CES Brief on Exceptions at 3-9.)   

II. 

Reply To FutureGen's Brief On Exceptions 
 

 FutureGen's Brief on Exceptions fails to advance any persuasive rationale to modify the 

Proposed Order regarding the Sourcing Agreement. 

A. FutureGen's Reliance On Section 1-75(d)(1) 
Of The Public Utilities Act Is Misplaced And Unpersuasive 

 
FutureGen begins its Brief on Exceptions with a plainly invalid assertion.  FutureGen 

asserts (for the first time in this proceeding) that the Commission must approve the FutureGen 

Sourcing Agreement based on a single, stand-alone sentence in the IPA Act.  (See FutureGen 

Brief on Exceptions at 3-4.)  FutureGen quotes the first sentence of Section 1-75(d)(1) of the IPA 

Act, which states: "The procurement plans shall include electricity generated using clean coal."  

(Id. at 3.)  Notwithstanding the fact that FutureGen is not generating anything and will not do so 

for at least five years, and notwithstanding the fact that the Commission is specifically tasked 

with reviewing and, where appropriate, modifying the IPA Procurement Plan, FutureGen 

concludes that this single sentence from Section 1-75(d)(1) ties the Commission hands and 

requires that the Commission give both the IPA Plan and the Sourcing Agreement the proverbial 

"rubber stamp" of approval.2  (See id. at 19.) 

FutureGen's argument fails to withstand a cursory review of even the first two sentences 

of the cited statute.  Section 1-75(d)(1) of the IPA Act states, in part: 

                                                            
2 Of course, even if the Commission were to simply give its stamp of approval, that would be 
essentially meaningless, since the basic material terms of the Sourcing Agreement remain in 
flux.  (See FutureGen Brief on Exceptions at 15-22.) 
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(d) Clean coal portfolio standard. 

 (1)  The procurement plans shall include electricity generated using clean 
coal.  Each utility shall enter into one or more sourcing agreements with the 
initial clean coal facility, as provided in paragraph (3) of this subsection (d), 
covering electricity generated by the initial clean coal facility representing at 
least 5% of each utility's total supply to serve the load of eligible retail customers 
in 2015 and each year thereafter, as described in paragraph (3) of this subsection 
(d), subject to the limits specified in paragraph (2) of this subsection (d). 

 

(20 ILCS 3855/1-75(d)(1) (emphasis added).) 

 That statutory provision plainly undermines FutureGen's argument: 

• Section 1-75(d)(1) specifically refers to the "initial clean coal facility."  It is 

undisputed that the FutureGen project is not and cannot be the "initial clean coal 

facility."  (See CES Brief on Exceptions at 4.)  Even FutureGen has admitted as 

much.  (See, e.g., FutureGen October 22, 2012 Reply at 7.)  Accordingly, Section 

1-75(d)(1) is, at best, tangentially related to the FutureGen project, which 

FutureGen itself indicates is "eligible for a power purchase agreement under the 

Retrofit Provision", rather than the "initial clean coal facility" provisions of the 

IPA Act.  (FutureGen Brief on Exceptions at 1 (emphasis added); see also 20 

ILCS 3885/1-75(d)(5).) 

• Section 1-75(d)(1) specifically refers to sourcing agreements with "each utility."  

However, throughout this proceeding FutureGen has been arguing that each utility 

and each RES must enter in the Sourcing Agreement.  (See, e.g., FutureGen Brief 

on Exceptions at 19.)  FutureGen reiterates that position in its Brief on Exceptions 

by suggesting that such a requirement should be a "condition of the ARES 

licenses."  (Id.)  Yet, Section 1-75(d)(1), the basis for FutureGen's new "lead" 

argument, completely undermines that view as it refers exclusively to "each 

utility" and contains no basis to force RESs to enter into the Sourcing Agreement. 

• Section 1-75(d)(1) directs the IPA to include "electricity generated using clean 

coal" in the IPA Plan.  However, that section says nothing about the 

Commission's duties once that Plan is submitted to the Commission.  However, 

both the IPA Act and the Public Utilities Act are clear: the Commission is not 

required to accept or reject the Procurement Plan as submitted, but rather must 
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independently review it.  The IPA Act specifically recognizes that the 

Commission will review the Plan and that the IPA "shall revise" the Plan if the 

Commission so orders.  (20 ILCS 3855/1-75(d)(f).)  Likewise, the Public Utilities 

Act requires the Commission to review and evaluate the Plan and approve the 

Plan only upon reaching certain conclusions regarding the Plan's propriety based 

on a set of broad criteria, such as adequacy, reliability, affordability, efficiency, 

environmental sustainability, and cost that require the Commission's regulatory 

judgment and discretion.  (See 220 ILCS 5/16-111.5(d)(4).)   

FutureGen's argument is also undermined by the position set forth by the IPA in its Brief 

on Exceptions.  The IPA clearly supports approval of the Sourcing Agreement.  (See IPA Brief 

on Exception at 4.)  Yet, contradicting the argument advanced by FutureGen, the IPA states that 

the Commission is not under a mandatory obligation to approve the Sourcing Agreement.  (See 

IPA Brief on Exceptions at 5-6 (repeatedly characterizing the Commission's decision regarding 

the Sourcing Agreement as discretionary).)  The IPA then reiterates its agreement with the 

concept of broad Commission authority regarding review of Plan, stating that the Commission 

"has the authority to conduct a wide-ranging review of the terms of the Sourcing Agreement."  

(IPA Brief on Exceptions at 8.)  Indeed, the IPA makes clear that the Commission is not required 

to approve the Sourcing Agreement.  (See id. at 6 ("Assuming that the Commission exercises 

discretion to reject the Sourcing Agreement and the procurement of electricity generated by 

clean coal….").)  The IPA makes no suggestion that such a decision would be unlawful under 

Section 1-75(d)(1) or any other provision of the IPA Act or the Public Utilities Act. 3 

                                                            
3 CES does not mean to indicate agreement with the overall argument set forth by the IPA.  On 
the contrary, the IPA's overall argument in favor of the Sourcing Agreement is unconvincing and 
at times self-contradictory.  For example, the IPA's attempt to suggest that it did not previously 
conclude that RESs could not be compelled to enter into a contract with a retrofitted clean coal 
facility is confusing and unpersuasive.  (See IPA Brief on Exceptions at 4-5.)  Perhaps 
unintentionally, that argument actually again confirms that the FutureGen project is not the initial 
clean coal facility and that, therefore, the Commission and the IPA would lack legal authority to 
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In short, FutureGen's reliance on Section 1-75(d)(1) of the Act to try to force the 

Commission to approve its project is incorrect and unpersuasive. 

B. The Sourcing Agreement Lacks Basic Material Terms 

FutureGen attempts to downplay the plain fact that a final Sourcing Agreement does not 

yet exist.  This is a remarkable and untenable position -- on one hand, FutureGen trumpets the 

enormity of the project and the "$1 billion federal investment in Illinois" that is contingent upon 

approval of the Sourcing Agreement; while on the other hand FutureGen acknowledges the lack 

of a concrete Sourcing Agreement and tries to downplay the laundry list of outstanding material 

terms and conditions that are neither finalized nor even agreed-to in principle.  (See FutureGen 

Brief on Exceptions at 1, 15-22.)  Indeed, there is a complete lack of agreement even on the most 

fundamental question of which entities would be parties to any Sourcing Agreement.  (See id. at 

19.)  A contract without concrete material terms is no contract at all -- the reality is that, at this 

time, there is no Sourcing Agreement for the Commission to approve. 

It is undisputed that the basic terms and conditions of any Sourcing Agreement remain 

unfinalized.  The lack of a final Sourcing Agreement obviously is a significant issue.  Long 

standing Illinois law requires that essential terms of a contract must be "definite and certain" in 

order for the contract to be enforceable.  (See, e.g., Midland Hotel Corp. v. Reuben H. Donnelly 

Corp., 118 Ill. 2d 306, 314, 515 N.E.2d 61, 65 (1987); K4 Enterprises, Inc. v. Grater, Inc., 394 

Ill. App. 3d 307, 313, 914 N.E.2d 617, 624 (1st Dist. 2009).)  FutureGen's Brief on Exceptions 

                                                                                                                                                                                                
compel RESs to enter into the Sourcing Agreement even if the Commission were to modify the 
Proposed Order to approve the Sourcing Agreement.  As another example, the IPA seems to 
criticize the Proposed Order for its detailed examination of the FutureGen project under each of 
the criteria under Section 16-111.5(d)(4) of the Act (see id. at 11-12); yet, the IPA quotes with 
apparent approval the sentence of the Proposed Order that specifically recognizes that "the 
Commission is not suggesting that a project must satisfy all of those objective or any particular 
one…."  (id. at 13 quoting page 227 of the Proposed Order.) 
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actually highlights the numerous outstanding items, many of them essential contractual terms, 

such as the term of the contract, the application of the annual rate cap test, the calculation of 

costs and rates, and similar fundamental issues.  (See FutureGen Brief on Exceptions at 15-22.)   

FutureGen's attempt to characterize these issues as resolved or minimal fails to withstand 

scrutiny.  For example, FutureGen takes issue with the Proposed Order's finding that the contract 

term of the Sourcing Agreement is unresolved.  (See id. at 18.)  Yet, FutureGen's explanation of 

the current status at page 18 of its Brief on Exceptions confirms that the issue is unresolved:   

• FutureGen first states that it "has already agreed to reduce the term from 30 to 20 

years."   

• However, FutureGen states in the very next sentence that "ICC Staff had 

previously proposed limiting the term of the Sourcing Agreement to 15 years, 

instead of the 30 originally proposed by the FutureGen Alliance."   

• FutureGen then states: "The 20 year term now proposed by the FutureGen 

Alliance is consistent with the term of the power purchase agreements approved 

by the Commission for the long-term renewable projects."  (Emphasis added.) 

• FutureGen next essentially throws up its hands and states: "Regardless of the 

length of the term, Project debt would still need to be fully amortized over the 

term of the contract."  

• FutureGen then concludes its discussion by referring to its perception of the 

relative merits of a "20 year term" which "balances" various parties' interests.   

This is hardly evidence of a resolution of the issue.  On the contrary, lack of an 

agreement upon the term of the contract is fatal.   

No party can reasonably be expected to enter a Sourcing Agreement as a counterparty to 

FutureGen without even knowing the term of the contract -- that is a quintessential element of a 

contract.  A contract that failed to specify its length would be unenforceable as a matter of law.  

(See, e.g., A.S. and W. Club v. Drobnick, 26 Ill. 2d 521, 525, 187 N.E.2d 247, 249 (1962) (no 

contract where duration of purported performance period is unspecified).)  Any argument that a 
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contract lacking a term provision could be enforceable is inapplicable to this situation.  To be 

sure, Illinois law recognizes circumstances wherein a contract lacking a definite duration might 

be valid; however, such a contract is terminable at will.  (See, e.g., Jespersen v. Minnesota Min. 

and Mfg. Co., 183 Ill. 2d 290, 293, 700 N.E.2d 1014, 1016 (1998); Mid-West Energy 

Consultants, inc. v. Covenant Home, Inc., 352 Ill. App. 3d 160, 164, 815 N.E.2d 911, 915 (1st 

Dist. 2004).)  Thus, in this instance, where there is no question that the involved counterparties 

are not interested in entering into the Sourcing Agreement with FutureGen, the notion of a 

contract lacking a definite duration is nonsense. 

FutureGen's discussion of the other unresolved issues is similar to the discussion of the 

contract term issue.  (See FutureGen Brief on Exceptions at 16-22.)  Again, although FutureGen 

suggests resolution of many issues, the actual detail that FutureGen provides undermines that 

suggestion.  In fact, it is unclear that any of the following issues listed in FutureGen's Brief on 

Exceptions are actually resolved: the Rate Cap and Annual Rate Cap Test, the Calculation and 

Review of Costs and Rate, Benchmarking, the Term of the Sourcing Agreement, the Parties who 

Must Sign the Sourcing Agreement, the Satisfaction of Conditions Precedent to Commercial 

Operation, the Determination of Rate Cap Compliance, the Determination of Termination 

Payment, the Buyer Damages and Remedies, the Buyer Cost Share Responsibility, or Force 

Majeure (See id.)  Further, without listing it as a specific outstanding issue, FutureGen also 

acknowledges that the question of when parties should be required to sign any Sourcing 

Agreement remains unresolved.  (See id. at 19.) 

In short, any suggestion that the terms of the Sourcing Agreement are final -- including 

the essential, material terms -- is incorrect. 
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C. The Commission And The IPA Lack Authority 
To Compel RESs To Sign The Sourcing Agreement 
 

Among the still-outstanding fundamental legal issues over the Sourcing Agreement is 

who can be compelled to sign it.  Neither FutureGen nor any other party has advanced any 

additional argument to rebut the straightforward legal point that the Commission and the IPA 

lack the legal authority to compel RESs to enter into the Sourcing Agreement.  (See CES Brief 

on Exceptions at 3-9.)  Indeed, rather than confront this issue, FutureGen now just assumes that 

RESs can be forced to sign the Sourcing Agreement and that the Commission should make the 

requirement a condition of licensing.  (See FutureGen Brief on Exceptions at 19.)  FutureGen's 

position is contrary to law. 

The statutory language regarding the circumstance under which a RES can be forced to 

enter into a Sourcing Agreement is clear and specific.  The Act precisely specifies a single 

circumstance under which a RES may be compelled to enter into a Sourcing Agreement.  Section 

16-115(d)(iv) of the Act states: 

All alternative retail electric suppliers shall execute a sourcing agreement to 
source electricity from the initial clean coal facility…. 

 
(220 ILCS 5/16-115(d)(iv) (emphasis added).)   

Nowhere in the IPA Plan itself, nowhere in FutureGen's Brief on Exceptions, and 

nowhere in the extensive and detailed papers filed by the parties arguing in favor of agency 

authority to compel RESs to sign the Sourcing Agreement is there a reference to any other 

equivalent statutory provision imposing a mandatory affirmative command that a RES "shall 

execute a sourcing agreement."  (See IPA Plan at 74-78; IPA Reply at 2-5; IPA Response at 3-6; 

Staff Reply at 2-21; Staff Response at 7-9; Staff Response at FutureGen Objections at 5-7; Staff 

Objections at 6-16; FutureGen Reply at 3-6; FutureGen Response at 4-11.)  
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As CES, ICEA, IIEC, and RESA each comprehensively explained, the statutory 

framework surrounding clean coal facilities in Illinois is detailed and specific, and permits the 

Commission to compel RESs to enter into a Sourcing Agreement only with "the initial clean coal 

facility."  (See 220 ILCS 5/16-115(d)(iv) (emphasis added) cited in CES Response at 2-7; 

ICEA/IIEC Joint Response at 2-7; RESA Response at 3-5, 8-12.)  ComEd also advanced an 

argument that the Commission's authority is so limited.  (See ComEd Response at 2-3.) 

The dispositive legal conclusion is that the FutureGen project is not "the initial clean coal 

facility."  FutureGen again confirms this by referring to the "retrofit provision" on page 1 of its 

Brief on Exceptions.  The IPA Plan itself and all parties who addressed the issue in their 

Objections agreed that the FutureGen project is not "the initial clean coal facility."  

Numerous parties have explained that mandating RESs to enter into the Sourcing 

Agreement is antithetical to the basic structure of the competitive market that the Act created and 

the Commission has been directed to promote.  (See, e.g., ICEA/IIEC Joint Response at 8; RESA 

Response at 1; RESA Reply at 1-2.)  As CES, ICEA, IIEC, and RESA explained, because the 

FutureGen project is a retrofit clean coal facility and does not fit the distinct and specific defined 

term "initial clean coal facility," the Commission therefore lacks authority to force RESs to enter 

into the Sourcing Agreement.  (See CES Response at 2-7; ICEA/IIEC Joint Response at 2-7; 

RESA Response at 3-5, 8-12.)  Nothing in the Briefs on Exceptions of FutureGen or any other 

party rebuts that legal conclusion.   

Accordingly, CES respectfully reiterates its request that the Proposed Order be modified 

to recognize that neither the IPA nor the Commission has been given the authority to compel 

RESs to enter into a Sourcing Agreement with FutureGen. 
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III. 
 

Conclusion 

 For the reasons stated herein and in CES's Brief on Exceptions, Reply, and Response, 

CES respectfully requests that the Proposed Order be modified consistent with the Proposed 

Replacement language contained in Appendix A to CES's Brief on Exceptions, and that any 

other proposed modifications to the Proposed Order that would approve the Sourcing Agreement 

or compel RESs to enter into any Sourcing Agreement be rejected. 

      Respectfully submitted, 

      THE COALTION OF ENERGY SUPPLIERS 
 
 
 
      /s/Christopher J. Townsend 
      Christopher J. Townsend 
      One of its Attorneys  
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Christopher N. Skey 
Quarles & Brady LLP 
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