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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

 
COMMONWEALTH EDISON COMPANY 
 
Annual formula rate update and revenue 
requirement reconciliation authorized by Section 
16-108.5 of the Public Utilities Act. 

: 
: 
: 
: 
: 

No. 12-0321 

BRIEF OF EXCEPTIONS OF 
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”), by its counsel, under Section 10-111 of 

the Public Utilities Act (the “Act”), 220 ILCS 5/10-111, 83 Ill. Admin. Code § 200.830, and the 

order of the Administrative Law Judges (“ALJs”), submits this Brief on Exceptions (“BOE”) to 

the ALJs’ Proposed Order (“Proposed Order” or “PO”).  ComEd’s proposed Exceptions 

language is set forth in its separate simultaneously filed Exceptions to the Proposed Order. 

Introduction 

In several important respects, e.g., most charitable contribution issues and merger-related 

costs incurred to achieve savings, the Proposed Order faithfully executes the commands of the 

new formula rate statute, the Energy Infrastructure and Modernization Act (“EIMA”), and 

reaches a correct result.  Moreover, although ComEd took a contrary position in its testimony 

and at the hearings, it also understands the sense behind the evidentiary and filing requirements 

within the Proposed Order, as all parties attempt to deal in a meaningful way with the new 

requirements of EIMA.  In that spirit, but without waiving its arguments, ComEd will modify its 

reporting infrastructure and systems to accommodate the Proposed Order’s investment reporting 

requirements, and will agree to file in future cases under EIMA evidence demonstrating that low 

income support program contributions are not being recovered through rates.  
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However, ComEd is concerned that the rulings on several other issues may become 

precedent for future cases that will prove to be inconsistent with the goals of EIMA to make rate 

recovery more efficient, predictable and less litigious.   The ruling on billing determinants, for 

example, seems to depart from the strict requirements of the statute and allows for adjustments to 

be made to the protocols specified by EIMA.  By allowing this process of adjustment, the 

Proposed Order not only departs from the statute but invites litigation on other protocols as well, 

which is inconsistent with the Proposed Order’s well-placed concern that taxpayer and ratepayer 

resources not be wasted in EIMA proceedings (at 47).  At the same time, this feature of the 

Proposed Order is likely to increase the burden of litigating under the shortened time frames 

created by EIMA and recognized by the Proposed Order.  The same can be said of the 

evidentiary requirements imposed by the Proposed Order for the recovery of rate case expenses 

in EIMA proceedings.  This requirement too imposes additional burdens that seem to be 

unnecessary, especially in the context of this case, where no party opposed recovery of these 

costs.  If, in future cases, rate case -- or any other -- expense is opposed by any party ComEd will 

then have the burden of producing evidence just as it always has to meet its burden of proof.   

ComEd recognizes the difficulty of working through the requirements imposed by the 

new statute and appreciates the efforts of the ALJs to reach a Proposed Order that faithfully 

applies that statute.  In most respects it has succeeded, and sets good precedent for future EIMA 

cases.  However, that success has not been complete, in ComEd’s view, and thus the need for 

these Exceptions. 
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IV.C.1  Billing Determinants 

Exception No. 1 

The Proposed Order recommends approval of Staff’s and intervenors’ proposal to modify 

the historical weather-normalized billing determinants to reflect estimated 2012 numbers.  In 

reaching this result, the Proposed Order’s Analysis and Conclusions err in three fundamental 

ways. 

First, after claiming “that the statute is not at issue here” (PO at 26), the Proposed Order 

puts the statute at issue by offering its interpretation of EIMA.  According to the Proposed Order, 

Section 16-108.5(c)(4)(H)’s requirement that the formula use historical weather normalized 

billing determinants “does not prevent the Commission from making the ratemaking adjustments 

necessary to ensure that the rates produced are prudent and reasonable.”  Id.  The Proposed Order 

then goes further in claiming that the prudence and reasonableness determination essentially 

grants the Commission authority to override the plain language of EIMA such that billing 

determinants are no longer “historical” but rather are estimates of future values based on 

incomplete data from the prior and current calendar year.  Id. at 26-27.   

However, the General Assembly already determined that historical weather-normalized 

billing determinants would result in a just and reasonable rate – no additional authority was 

granted to the Commission to undermine this legislative determination, whether through the 

“prudent and reasonable” standard or otherwise.  Indeed, as the Commission recently concluded 

in its October 3, 2012, Order on Rehearing in ComEd’s first formula rate case, ICC Docket 

No. 11-0721 (“Order on Rehearing”), “[i]t is well-established that the General Assembly can 

provide for a different ratemaking treatment than past Commission practice,” making prior 

Commission orders and practice non-determinative.  Order on Rehearing at 22.  Indeed, this is 
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precisely the case here where the General Assembly explicitly directed that historical weather 

normalized billing determinants be used rather than estimates, forecasts, or projections.2   

Second, the Proposed Order incorrectly concludes that the May 29, 2012, final Order in 

ICC Docket No. 11-0721 (“May 11-0721 Order”) is dispositive because “the Commission 

agreed with the AG/AARP proposal to include an adjustment to billing determinants for 

customer growth related to projected plant additions included in rate base.”  PO at 27.  However, 

a careful reading of that decision suggests that the Commission did not intend to disregard 

EIMA’s requirement to approve “historical weather normalized billing determinants”, but rather 

believed the adjustment somehow provided for more accurate historical 2010 data.  220 ILCS 

5/16-108.5(c)(4)(H).  In its May 11-0721 Order, the Commission observed that it “disagrees with 

ComEd’s argument that the issue presented by AG/AARP is some kind of hodgepodge of facts 

between 2010 and 2011.  AG/AARP stated in the very beginning of their argument that the 

information they have is 2010 information, not 2011 information.”  May 11-0721 Order at 75 

(emphasis added).  Accordingly, ComEd urges the Commission to similarly conclude here that 

the billing determinants should be based on historical 2011 information, not incomplete 2012 

information.  Moreover, if the Commission believes the May 11-0721 Order is based on a 

mistake of fact – and it plainly is because AG/AARP, CUB and ComEd have confirmed that the 

AG/AARP adjustment in the May 11-0721 Order was based on using 2011 customer count data 

to modify 2010 customer count data – then the Commission is not bound to follow a prior ruling. 

                                                 
2 Where the General Assembly intended to use projected or updated data within EIMA’s framework, it so provided.  
See, e.g., 220 ILCS 5/16-108.5(d)(1) (“The inputs to the performance-based formula rate for the applicable rate year 
shall be based on final historical data reflected in the utility’s most recently filed annual FERC Form 1 plus 
projected plant additions and correspondingly updated depreciation reserve and expense for the calendar year in 
which the inputs are filed.” (emphasis added)).  Because the legislature chose to use historical rather than projected 
or updated billing determinants, the Commission cannot now overrule this legislative determination.  “The 
Commission only has those powers given it by the legislature through the Act.”  Bus. and Prof’l People for the Pub. 
Interest v. Ill. Commerce Comm’n, 136 Ill. 2d 192, 201, 555 N.E.2d 693, 697 (1989). 
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Third, and in the alternative, if the Commission nevertheless departs from EIMA’s 

historical data requirement (and it should not), the Commission should reject the Proposed 

Order’s flawed calculation of the billing determinants adjustment.  It is undisputed that billing 

determinants are comprised of  (1) customer counts; and (2) total amount of electricity delivered 

(kilowatt-hours (“kWh”)), which is the amount of electricity delivered, and kilowatts of demand 

(“kW”), which is the rate at which electricity is delivered).  Fruehe Reb., ComEd Ex. 13.0, 

20:406-410; ComEd Init. Br. at 23; ComEd Rep. Br. at 14; AG/AARP Init. Br. at 15.  In 

determining its applicable delivery service charges, ComEd uses a combination of its customer 

counts, kWh deliveries, and, for some customer classes, kW of demand.  Fruehe Reb., ComEd 

Ex. 13.0, 20:406-410.  In a very general sense, a fixed customer charge is determined by dividing 

applicable fixed costs by the number of bills in a year, which is generally the number of 

customers multiplied by 12 monthly bills.  A variable charge is determined by dividing 

applicable variable costs by the number of kWhs delivered.  Id., 412-415.  Although each of 

these individual billing determinant components measures a different input (i.e., customer count, 

kW of demand, or kWh of usage), each component must be included in order to compile the 

correct billing determinants and calculate the correct delivery services charges.  Id., 425-430.  

However, the Proposed Order incongruously concludes that because each component is 

“independent” (i.e., each measures a separate input), each does not need to be updated; rather, 

the Proposed Order suggests that just one component can be manipulated.  PO at 26-27.  This 

selective manipulation cannot, and indeed does not, result in correct billing determinants, the 

accuracy of which is essential is calculating correct delivery services charges. 

Further, the Proposed Order’s conclusion is not supported by any evidence proffered by 

AG/AARP or CUB, and Staff presented no testimony on this aspect of the issue.  As a result, the 
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Proposed Order lacks the evidentiary substantiation to support its conclusion to manipulate only 

one of the billing determinants components.   Indeed, it is undisputed in testimony that the 

incomplete 2012 data relied upon by Staff and intervenors shows both (1) an increase in 

customer counts and (2) a decrease in kWh sales.  Fruehe Reb., ComEd Ex. 13.0, 23:484-24:491.  

(Similarly, in 2011 the customer count increased but usage decreased.)  However, the Proposed 

Order attempts to discount the decrease in kWh sales by stating that this “merely means that less 

electricity was sold”.  PO at 27.  Yet, this is precisely the point – if the Commission is going to 

manipulate the historic 2011 data related to customer count using incomplete 2012 data, then it 

must also manipulate the historic 2011 data related to kWh sales using the 2012 data.  The 

Proposed Order concludes that ComEd failed to provide an explanation as to why usage 

declined, but this is irrelevant and inconsistent with the Proposed Order’s conclusions – the 

decrease in usage reduces the amounts collected regardless of the cause of the decrease, and the 

Proposed Order accepts the increase in customer count without requiring evidence as to why that 

increase occurred. 

Exception No. 1 should be adopted. (Please note that Exception No. 1 also includes 

alternative Exception language.) 

V.C.1.a Charitable Contributions 

Exception No. 2 

The Proposed Order properly rejects many of Staff’s proposed disallowances for 

charitable contributions made by ComEd because such disallowances find no support in the 

language of Section 9-227 of the Act.  While correct in these many regards, the Proposed Order 

deviates from its sound analysis of Section 9-227 by disallowing donations made to 

organizations outside of ComEd’s service territory.  The Commission should reject the Proposed 
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Order’s disallowance of $306,000 in donations made to various educational and religious 

institutions outside of ComEd’s service territory because nothing in the language of 

Section 9-227 supports such a disallowance.  Further, the disallowance of contributions to 

out-of-state charities raises significant Constitutional issues.   

First, even if the prohibitively strict definition of “public welfare” adopted by the 

Proposed Order were accurate (and it is not), these contributions may also be included in 

delivery service charges because they were made for “charitable scientific, religious or 

educational purposes.”  In other words, the statute requires that the donation be “for the public 

welfare or for charitable scientific, religious or educational purposes.”  220 ILCS 5/9-227 

(emphasis added).3  However, the Proposed Order ignores this statutory language and otherwise 

fails to address how the contributions are unreasonable.4  The Proposed Order further misapplies 

the applicable standard by finding that Staff’s proposed disallowance is “reasonable.”  PO at 44.  

Section 9-227 requires the Commission to make a finding as to the reasonableness of ComEd’s 

contributions, not whether Staff has presented a “reasonable” theory to preclude recovery.  220 

ILCS 5/9-227. 

The Proposed Order’s disallowance is improper for other reasons as well.  The Proposed 

Order relies on the Commission’s Order in Docket No. 11-0721 which disallowed a contribution 

made to the University of Wisconsin.  In that Docket, ComEd made a similar objection and 

ultimately took the position that such a disallowance misconstrued the statute in two ways.  First, 

the 11-0721 Order stated that “[l]ogically, the term ‘public’ includes only the rate-paying public, 

                                                 
3  As Staff notes, the contributions were made to universities, the YMCA, and an Archdiocese.  Tolsdorf Dir., Staff 
Ex. 3.0, 4:86-94; Tolsdorf Reb., Staff Ex. 8.0, Schedule 8.01 at 2. 
4  No party contends that the contributions made by ComEd to organizations outside of ComEd’s service territory are 
unreasonable in amount.  In fact, the contributions are very much in line with contributions made to organizations in 
ComEd’s service territory ranging from $12,000 to $74,000.  See Tolsdorf Reb., Staff Ex. 8.0, Sch. 8.01 at 3.   
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which is ComEd’s service territory.”  May 11-0721 Order at 98.  Yet, this reads words into 

Section 9-227 where they do not exist.  When the General Assembly intended to limit the 

meaning of the term “public,” it knew exactly how to do so.  Section 3-105(a) of the Act, for 

example, provides: 

“Public utility” means and includes, except where otherwise expressly provided 
in this Section, every corporation, company, limited liability company, 
association, joint stock company or association, firm, partnership or individual, 
their lessees, trustees, or receivers appointed by any court whatsoever that owns, 
controls, operates or manages, within this State, directly or indirectly, for public 
use, any plant, equipment or property used or to be used for or in connection with, 
or owns or controls any franchise, license, permit or right to engage in… 
 

220 ILCS 5/3-105(a) (emphasis added).5  Absent such limiting language, the term “public” in 

Section 9-227 should be applied to give that term its plain and ordinary meaning.  People v. 

McCombs, 372 Ill. App. 3d 967, 970, 866 N.E.2d 1200, 1203 (3d Dist. 2007).  Second, the 

disallowance violates the provision of Section 9-227 that proscribes the Commission from 

adopting such a rule or presumption.  If not a total ban on recovery, the Proposed Order adopts 

the position that donations made to an organization outside of ComEd’s service territory are 

presumed to be non-recoverable unless ComEd can make an additional, extra-statutory showing 

of benefit.  PO at 43.  This is not what Section 9-227 provides for but rather what it forbids. 

Finally, the distinction that the Proposed Order draws in allowing recovery for 

contributions to in-state organizations and disallowing recovery for contributions to out-of-state 

organizations is legally unsound.  The dormant Commerce Clause prohibits this sort of 

discrimination and “[a] State may not tax a transaction or incident more heavily when it crosses 

state lines than when it occurs entirely within the State.”  Chemical Waste Mgt., Inc. v. Hunt, 504 

                                                 
5 The Proposed Order’s narrow interpretation of the term “public”, if universally applied in the Public Utilities Act, 
would yield other odd results such as limiting ComEd’s concern for “public health, safe and welfare” to individuals 
within its service territory, restricting “public funds” to those received from persons and entities within ComEd’s 
service territory, and precluding attendance of persons outside of the ComEd service territory at “public meetings.” 
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U.S. 334, 342 (1992) (citation omitted).  The preferential treatment that the Proposed Order 

affords to organizations in ComEd’s service territory (which are, of course, in state) when 

compared to those in other states such as Pennsylvania and Wisconsin impermissibly penalizes 

nonresident organizations.  This principle is reflected in the U.S. Supreme Court decision in 

Camps Newfound/Owatonna, Inc. v. Town of Harrison, Me., 520 U.S. 564 (1997) in which the 

Court invoked the Commerce Clause to prevent a State from providing a tax break only to 

charities that benefit the State’s inhabitants.  Under that authority, the contributions to 

organizations outside of ComEd’s service territory should be recoverable to avoid Commerce 

Clause concerns.    

For the foregoing reasons, the Proposed Order should be revised to permit recovery of the 

$306,000 in donations made to organizations outside of ComEd’s service territory.  Exception 

No. 2 should be adopted. 

V.C.1.b Rate Case Expense (for Preparation 
  of an Article IX Rate Case) 

Exception No. 3 

The Proposed Order’s disallowance of the $244,000 in rate case expense incurred in 

connection with ComEd’s contemplated Article IX rate case is contrary to Section 9-229 of the 

Act and ratemaking principles generally.  To begin with, Section 9-229 of the Act provides that 

“[t]he Commission shall specifically assess the justness and reasonableness of any amount 

expended by a public utility to compensate attorneys or technical experts to prepare and litigate a 

general rate case filing.”  The Proposed Order’s conclusion that “[t]his language clearly means 

the rate case at issue, not other, additional rate cases” (PO at 47) is not supported by the plain 

language of Section 9-229 of the Act nor by any principle of statutory construction.  Rather, by 

using the article “a” to describe the general rate case, the General Assembly rejected limiting the 
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provision to a single rate case.  See 5 ILCS 70/1.03; Lindley v. Murphy, 56 N.E.2d 832, 838 

(1944) (the article “a” is generally not used in a statute in a singular sense unless such intention 

is clear from the language of the statute).6  The statute clearly contemplates expenses incurred in 

the preparation of a general rate case – including the Article IX case – which are precisely the 

costs that ComEd seeks to recover.  The limiting language that the Proposed Order refers to is 

not in the statute. 

Setting aside the language of Section 9-229 (which supports recovery of these rate case 

expenses), the Proposed Order’s disallowance runs afoul of well-founded ratemaking principles 

and skews incentives to pursue performance-based formula rates.  The Proposed Order denies 

ComEd recovery of its rate case expense based on the notion that, in hindsight, ComEd should 

have known that EIMA would be enacted and that it would elect to become a participating utility 

with a performance-based formula rate.  It is well-settled that a utility’s conduct is not judged in 

the context of ensuing events, but rather it is evaluated in light of the circumstances as they 

existed at the time.  Bus. and Prof. People for Public Interest v. Ill. Commerce Comm’n, 146 Ill. 

2d 175, 209 (1991) (the legislature did not intend to burden a utility to prove that its actions were 

reasonable using hindsight; to do so would be “fundamentally unfair”).  During the period in 

which ComEd incurred the $244,000 in rate case expense, Illinois law provided only for the 

filing of an Article IX rate case – EIMA had not been enacted nor was it evident that a formula 

rate statute would be.  It was perfectly reasonable for ComEd to begin preparation of its Article 

IX rate case filing given that an Article IX rate case was the only legal method of cost recovery 

under Illinois law at the time.  To now look back and second guess that decision perpetuates the 

fundamental unfairness the Illinois Supreme Court cautioned against.  Id.  

                                                 
6 When the General Assembly intended to refer to cost recovery for the current proceeding, it knew exactly how to 
do that, and it did so in EIMA.  See 220 ILCS 5/16-108.5(c)(4)(E) (referring to “recovery of the expenses related to 
the Commission proceeding under this subsection (c)…”). 
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By disallowing the Article IX rate case expense at issue, the Proposed Order punishes 

ComEd for electing to proceed under EIMA’s new framework.  In making its election to become 

a participating utility and invest billions of dollars in infrastructure, ComEd had no way of 

knowing that it would face the disallowance of compensation paid to lawyers and technical 

experts just prior to such election.   

Furthermore, the Proposed Order’s reference to ComEd’s claim in Docket No. 10-0467 

for costs relating to its Alternative Regulation (“Alt Reg”) proceeding is misplaced.  As that 

order points out, Alt Reg was its own docketed proceeding (10-0527) and perhaps recovery in 

that docket would have been more appropriate.  10-0467 Order at 91.  Alt Reg was also not “a 

general rate case” (as used in Section 9-229) unlike ComEd’s prospective Article IX filing for 

which the costs at issue were incurred.  The 10-0467 Order did not strictly prohibit recovery of 

the Alt Reg costs; rather the Commission stated that to be recoverable the costs must “concern 

this docket.”  Id.  Certainly the legal and expert fees incurred in preparing one type of rate case 

immediately prior to those same attorneys and experts responding to a change in law at least 

“concern” the rate case expense incurred in this docket.  If the decision in Docket 10-0467 were 

controlling on this issue, one would think that ComEd’s opponent to this recovery (Staff) would 

have raised it in the post-hearing briefs.  Staff did not make this contention for good reason, nor 

did it cite to any controlling authority on the issue.  Accordingly, the Proposed Order’s 

admonition that ComEd’s argument is in some way “frivolous” is groundless and unwarranted 

and should be removed from the Proposed Order.   

Lastly, the Proposed Order’s criticism of ComEd’s cite to the Interim Order in Central 

Ill. Light Co., Docket No. 83-0177, as decades before the effective date of Section 9-229 is also 

unwarranted.  ComEd never contended that the order in Central Illinois concerned rate case 
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expense.  Rather, ComEd appropriately analogized the costs associated with an Article IX filing 

that did not occur due to changed circumstances to plant costs that were deemed prudently 

incurred and recoverable even though changed circumstances ultimately did not require the 

entire investment in plant to be made.   

For the foregoing reasons, the Proposed Order should be revised to permit recovery of the 

expense ComEd incurred in preparing its Article IX rate case prior to the passage of EIMA.  

Exception No. 3 should be adopted. 

V.C.1.c Rate Case Expenses – Docket 11-0721 

Exception No. 4 

The Proposed Order recommends exclusion from the instant case’s revenue requirement 

of $448,000 out of the $515,000 one-third (first year of three years) of amortization of the 

$1,544,161 of rate case expenses associated with the 2011 formula rate case and incurred in 

2011, primarily on the ground that ComEd did not provide sufficient evidence, and secondarily, 

as to a subset of the costs, that they might be “overhead”.  PO at pp. 48-51.  The Proposed 

Order’s recommendation on this subject was made on the ALJs’ own motion.  The Proposed 

Order makes that recommendation even though, as discussed further below, ComEd submitted 

direct testimony supporting these expenses; ComEd provided extensive detail on these expenses 

in discovery; Staff, after carefully reviewing the extensive discovery, submitted testimony 

recommending the Commission approve the 2011 rate case expense under Section 9-229 of the 

Act, 220 ILCS 5/9-229; no party argued for a disallowance; and ComEd and Staff briefed the 

subject, each contending that the expenses should be approved.  The Proposed Order makes the 

recommendation without addressing the existing law on the burden of proof and the burden of 

going forward with the evidence, nor the new provision in EIMA that “during the course of the 
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hearing, each objection shall be stated with particularity and evidence provided in support 

thereof, after which the utility shall have the opportunity to rebut the evidence” 220 ILCS 

5/16-108.5(d) (emphasis added).  The recommendation should not be adopted. 

The Recoverability of Rate Case Expenses.  Under Illinois law, it is well-established that 

a utility is entitled to recover rate case expenses, which have been found by the Supreme Court 

of Illinois to be ordinarily, properly and fairy allowable as an operating expense.  DuPage Util. 

Co. v. Illinois Commerce Comm’n, 47 Ill. 2d 550, 561, 267 N.E.2d 662, 668 (1971).  

Section 9-229 of the Act also recognizes the recoverability of rate case expenses.  Finally, EIMA 

specifically provides that a participating utility, like ComEd, can recover its expenses related to 

the cost of Commission proceedings to approve performance-based formula rates and of the 

annual update and reconciliation proceedings, with the costs of the initial proceeding to be 

amortized over three years.  220 ILCS 5/16-108.5(c)(4)(E). 

ComEd Presented Its Position in its Initial Brief, Reply Brief, and Draft Proposed Order.  

The Proposed Order (at 48, fn. 8) incorrectly stated that ComEd had taken no position on 

inclusion in the instant case’s revenue requirement of all rate case expenses associated with the 

2011 rate case that were incurred in 2011. 

To the contrary, first, because EIMA provides that the initial formula rate case expenses 

are to be amortized over three years, those costs are included in a regulatory asset and, 

accordingly, ComEd’s Initial Brief (at 34) discussed them in that context, stating in part: 

“Regulatory asset amortization also includes $524,000 for rate case expenses incurred in 2011 

related to ICC Docket No. 11-0721, the initial formula rate proceeding.  Fruehe Dir., ComEd 

Ex. 3.0 REV., 38:801-804; ComEd Ex. 3.9.  Additionally, Section 16-108.5(c)(4)(E) of the Act 

provides that these costs be recovered over a three-year period.  Fruehe Dir., ComEd Ex. 3.0 
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REV., 38:804-805.  No party has objected to the amount of regulatory asset amortization.”  In 

addition, in Section V.C.1.c, ComEd’s Initial Brief (at 40) stated: “Rate case expenses for ICC 

Docket No. 11-0721 are uncontested.  Fruehe Dir., ComEd Ex. 3.0 REV., 38:807 – 40:836.”  

Inclusion of such a brief discussion of uncontested items, with a citation, is routine in 

Commission practice.  Moreover, ComEd’s Reply Brief (at 40) stated: “The Initial Briefs 

confirm that the amount of compensation paid to attorneys and technical experts to prepare and 

litigate the initial formula rate docket (ICC Docket No. 11-0721) is uncontested.  ComEd Init. 

Br. at 40; Staff Init. Br. at 27.  Accordingly, the Commission should find that amount, 

$1,544,161, to be just and reasonable pursuant to Section 9-229 of the Act.” 

Furthermore, ComEd’s draft Proposed Order (at 23) included the same language found 

on page 34 of its Initial Brief, quoted above.  In addition, ComEd’s draft Proposed Order (at 

29-30 and at 31-32) stated: 

 ComEd’s Position  ComEd states that the Initial Briefs confirm that the 
amount of compensation paid to attorneys and technical experts to prepare and 
litigate the initial formula rate docket (ICC Docket 11-0721) is uncontested.  
ComEd Ex. 3.0 REV at 38-40; ComEd Init. Br. at 40; Staff Init. Br. at 27; ComEd 
Rep. Br. at 24.  ComEd submits that the Commission should find that amount, 
$1,544,161, to be just and reasonable pursuant to Section 9-229 of the Act.  
ComEd Rep. Br. at 24. 

**** 

Commission Analysis and Conclusion  Section 9-229 of the Act requires 
the Commission to assess the justness and reasonableness of amounts expended 
by a public utility to compensate attorneys or technical experts in preparing and 
litigating a rate proceeding.  220 ILCS 5/9-229.  ComEd seeks approval of, and 
Staff does not contest, rate case expenses for ICC Docket No. 11-0721 in the 
amount of $1,544,161.  ComEd Init. Br. at 40; Staff Init. Br. at 27; ComEd Rep. 
Br. at 24.  Because these costs are uncontested, the Commission finds those rate 
cases expenses to be just and reasonable pursuant to Section 9-229 of the Act.   

The Evidence Supporting the 2011 Rate Case Expenses.  In ComEd’s direct testimony, 

Martin Fruehe, the Manager of Revenue Policy, who stated that he has personal knowledge of 
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ComEd’s rate case activities and expenses and has worked closely with the in-house attorneys 

responsible for these expenses, stated that the amount of 2011 rate case expenses included in 

operating expenses in the proposed revenue requirement was $524,000, one-third of the total 

$1,570,000 of 2011 rate case expenses incurred in 2011 (after removing $410,000 to be 

recovered in 2012), and that the amounts set forth in ComEd Ex. 3.9 were incurred on the 2011 

rate case.  Fruehe Dir., ComEd Ex. 3.0, 6:131-132, 7:136-156, 38:794 - 40:836; ComEd Ex. 3.9.  

ComEd Ex. 3.9 is a spreadsheet summarizing the amounts incurred on the 2011 rate case in 

2011, with eleven line items that provided the amount of outside counsel expenses and itemized 

the other expenses by vendor and high level description.  Mr. Fruehe testified that in-house 

counsel managed these expenses to reduce costs and select responsive outside counsel and 

vendors and that ComEd had determined the accuracy and reasonableness of the 2011 rate case 

expense through multiple levels of internal review for each invoice regarding every dollar in 

ComEd Ex. 3.9.  Based on his own knowledge and experience and the information regarding in-

house counsel and the review processes, Mr. Fruehe determined the amount was prudent and 

reasonable.7 

Staff and intervenors properly investigated the 2011 rate case expenses.  In direct 

testimony, Staff witness Scott Tolsdorf stated that he was still in the process of obtaining 

information through multiple data requests, and raised whether some costs were double counted.  

Tolsdorf Dir., Staff Ex. 3.0, 9:217-11:245.  Mr. Fruehe’s rebuttal testimony explained and 

showed that there was no double count, and updated the total and amortization figures to 

                                                 
7  The Proposed Order (at 50) states that ComEd Ex. 3.9 does not establish that the expenses in question were 
incurred for the 2011 rate case, but that disregards not only the heading of the document but, more importantly, both 
Mr. Fruehe’s uncontradicted testimony that the costs in ComEd Ex. 3.9 were incurred for the 2011 rate case, and 
Staff’s testimony accepting that fact. 
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$1,544,161 and $515,000, respectively.  Fruehe Reb., ComEd Ex. 13.0, 12:233-244; ComEd 

Ex. 13.01, App 7, line 27. 

After Mr. Tolsdorf, through extensive discovery, fully vetted ComEd’s 2011 rate case 

expenses, he recommended in his rebuttal testimony that the Commission approve the 

$1,544,161 of rate case expenses because they were just and reasonable.  Tolsdorf Reb., Staff 

Ex. 8.0, 14:345-357.  Among other things, he testified that the Commission’s final Order should 

make the following findings and conclusions: 

The Commission finds that the amounts of compensation for attorneys and 
technical experts incurred in 2011 to prepare and litigate the initial formula rate 
Docket No. 11-0721 in the amount of $1,544,161 are just and reasonable pursuant 
to Section 9-229 of the Act. (220 ILCS 5/9-229) However, the Commission will 
be reviewing the bills from outside counsel in future cases to insure that the 
Company is diligent in insuring compliance with Exelon Corporation’s Billing 
and Procedural Guidelines for Outside Counsel. 

Tolsdorf Reb., Staff Ex. 8.0, 14:345-357. 

The Burden and Order of Proof.  Under existing case law prior to enactment of EIMA, in 

proceedings before the Commission, once a utility has established a prima facie case, the burden 

then shifts to others to bring forth evidence of unreasonableness because of inefficiency or bad 

faith.  Illinois Bell Tel. Co. v. Illinois Commerce Comm’n, 327 Ill. App. 3d 768, 776, 762 N.E.2d 

1117, 1123-1124 (3rd Dist. 2002); City of Chicago v. Illinois Commerce Comm'n, 133 Ill. App. 

3d 435, 443, 478 N.E.2d 1369, 1375 (1st Dist. 1985).  A utility need not anticipate and pre-

emptively disprove arguments that other parties may raise.  City of Chicago v. Illinois Commerce 

Comm'n, 133 Ill. App. 3d at 442, 478 N.E.2d at 1375.  

This principle was modified and made even stronger by EIMA.  Specifically, regarding 

the annual update proceedings such as the instant case, EIMA states that “during the course of 

the hearing, each objection shall be stated with particularity and evidence provided in support 

thereof, after which the utility shall have the opportunity to rebut the evidence.”  220 ILCS 
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5/16-108.5(d).  Because no party objected to the 2011 rate case expenses, ComEd had no need to 

provide additional testimony and documents in rebuttal.  Under these circumstances, ComEd 

should not be faulted for not providing additional testimony or detail surrounding these costs.  

Disallowing an uncontested expense on the theory the showing was inadequate, without 

affording the utility the opportunity to submit additional evidence, is not consistent with the 

statutory mode of proceeding. 

The Recommendation of Disallowance Should Not Be Adopted.  The Proposed Order (at 

48-51) relies primarily on the premise that insufficient evidence exists in the record for the 

Commission to determine that ComEd’s 2011 rate case expenses were just and reasonable 

pursuant to Section 9-229 of the Act, based in part on the decision in People ex rel. Lisa 

Madigan v. Illinois Commerce Comm’n, 2011 IL App (1st) 101776, 964 N.E.2d 510 (1st Dist. 

Dec. 9, 2011, reh’g denied, April 11, 2012) (“Madigan”), appeal denied (Ill. S. Ct. Sept. 26, 

2012).8  The Proposed Order also questions whether some of the costs might be overhead that 

should not be recoverable. 

As detailed above, ComEd believes that the ComEd and Staff evidence is sufficient for 

approval of these uncontested costs under Section 9-229 of the Act. 

The issue in Madigan was primarily whether the Commission made sufficient findings to 

satisfy the requirements of Section 9-229, not whether the utility had introduced sufficient 

evidence.  Section 9-229 does not specify the quantum or even type of evidence the utility must 

introduce to show reasonableness, but instead addresses the findings the Commission must make.  

Where, after opportunity for discovery, no party objects to a particular cost item as to which 

ComEd has made its prima facie case of prudence and reasonableness, the Commission is 

                                                 
8  The Madigan decision, while available after its issuance, was a “NREL” decision, meaning not released for 
official publication, until April 13, 2012, two days after the First District denied rehearing. 
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justified in relying on that fact alone to support a determination of the “justness and 

reasonableness of the amount,” in the words of Section 9-229.  It would be entirely inconsistent 

with the overall purposes of EIMA, to make formula rate proceedings more efficient and cost 

effective and cost recovery more predictable, to require voluminous evidence on an uncontested 

item.  Significantly, in Madigan during proceedings at the Commission, the AG claimed that the 

utility’s rate case expenses were unreasonable - - 43% higher than in the previous case with the 

difference being unexplained.  2011 IL App (1st) 101776 at 12, 964 N.E.2d at 524.  Under that 

circumstance, not present here, a much different record to justify recovery and appropriate 

findings would need to be made. 

Moreover, ComEd’s direct case was filed on April 30, 2012, but the mandate was not 

issued to the Commission in Madigan until November 8, 2012, and the remand directed by the 

Appellate Court, which did not itself find that any rate case expenses had to be disallowed, has 

not yet been initiated.  The rate case expense rulemaking also was and remains pending. 

The Proposed Order’s recommendation to disallow these uncontested costs, a ruling 

which ComEd believes to be unprecedented, is similar, moreover, to a trial court granting a 

motion for summary judgment sua sponte.  In Peterson v. Randhava, 313 Ill. App. 3d 1, 729 

N.E.2d 75 (1st Dist. 2000), the defendant filed a motion for sanctions related to only one of 

several allegations in the plaintiff’s petition.  The trial court denied defendant’s motion, but 

decided to grant summary judgment sua sponte in favor of defendant despite the fact that no 

motion for summary judgment was pending at the time.  The Appellate Court vacated the order 

granting summary judgment, reasoning in part that a sua sponte dismissal deprived the plaintiff 

of notice to object and the opportunity to demonstrate the existence of material issues of fact.  Id. 

at 12, 729 N.E.2d at 83.  Another problem with a sua sponte approach is that it wastes judicial 
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resources, through producing unnecessary appeals and remands that could be avoided.  Id. at 12, 

729 N.E.2d at 83 (citations omitted). 

Finally, the Proposed Order’s suggestion that some of the costs in question might be 

overhead is not supported and is incorrect.  For example, the largest item in the costs to which 

that suggestion applies is the review of ComEd capital projects by PDR&C, which cannot be 

considered an overhead item.  ComEd Ex. 3.9.  Also, the Lakeview Energy Resource 

Consultants item was removed, leading to the revised figures in ComEd’s rebuttal and reflected 

in Staff’s rebuttal.  The only item that could possibly be considered overhead is $1,100 for 

meals, which Staff’s witness reviewed and as to which in rebuttal he withdrew his objection. 

Please note that the foregoing discussion also requires a conforming edit to page 31 of the 

Proposed Order, and, also, regardless of the outcome of this issue, there is a typographical error 

on page 31, the word “Amortization” is missing after the word “Asset” in Item V.B.9.  Exception 

No. 4 makes the conforming edit and adds the missing word. 

Exception No. 4 should be approved. 

ComEd’s Motion to Supplement the Record.  Finally, in the alternative, ComEd is filing 

a motion to supplement the record with discovery material provided to Staff and intervenors in 

rate case expenses and an authenticating affidavit.  Under the factual and procedural 

circumstances, and the applicable law, such motion should be granted, and that action would 

resolve any potential concern that the record is insufficient for the Commission to make the 

applicable findings under Section 9-229.  Again, Exception No. 4 should be adopted, and it 

contains alternative language for this scenario. 
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Further in the alternative, if the Commission does not approve inclusion in the revenue 

requirement in the instant Docket of the first year’s amortization of the 2011 rate case expenses 

incurred in 2011, then the Order should provide that ComEd may submit evidence to support 

these expenses in its 2013 formula rate update and reconciliation case, to support their recovery. 

VII.C.3.a Identification of Costs Incurred 
  in Compliance With Section 16-108.5 

Exception No. 5 and 
Technical Exception No. 4 

The Proposed Order articulates the evidence ComEd must submit in each annual formula 

rate update under Section 16-108.5(d) of the Act related to the expenditures it made in 

accordance with Section 16-108.5(b)(1)(A)-(B) in the preceding calendar year and is projected to 

make in the current calendar year.  Although ComEd has explained during the course of this 

docket that such reporting is not needed in light of EIMA’s existing and extensive reporting 

requirements and mandate that the evidentiary standards applicable to “Article IX” rate case 

filings also apply here, ComEd believes the Proposed Order strikes a reasonable balance such 

that ComEd can modify its reporting infrastructure and systems to accommodate the Proposed 

Order conclusion. 

 Accordingly, ComEd proposes only modest revisions to the Proposed Order’s conclusion, 

which can be summarized as follows.  First, ComEd corrects the misunderstanding reflected in 

the Proposed Order that “ComEd[] argu[es] that Section 16-108.5(b) does not require it to 

proffer evidence in its case-in-chief regarding projected expenditures and establishing the 

reasonableness of its previous expenditures in the reconciliation piece of Section 16-108.5 

proceedings.”  PO at 86.  In fact, ComEd’s testimony and briefing in this docket affirmed that it 

fully supports EIMA’s directive that all of the costs reflected in the annual formula rate filings 
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would be subject to the evidentiary standards applicable to Article IX filings.  Indeed, ComEd 

affirmed in its Initial Brief that  

under Article IX or under EIMA’s formula rate process, ComEd has routinely 
provided detailed information specific to many of its larger projects as well as a 
variety of other data about investments and their cost.  ComEd will do the same in 
its future formula rate filings under EIMA.   
 

ComEd Init. Br. at 63-64.  As a result, ComEd’s revisions to the Proposed Order clarify 

ComEd’s position to reflect the record and delete the now unnecessary discussion of a conflict 

between ComEd’s position and the statutory framework, which is nonexistent.   

 Second, ComEd proposes technical changes to clarify certain terms and statutory 

references.  For example, ComEd clarifies that the phrase “Section 16-108.5 money” means the 

expenditures ComEd has made in the preceding calendar year or projects to make in the current 

calendar year in accordance with Section 16-108.5(b)(1)(A)-(B).    

 Exceptions No. 5 and Technical Exception No. 4 should be adopted. 

VIII.C.3.b Contributions to Energy Low-Income 
  and Support Programs 

Exception No. 6 and Technical Exception No. 8 

ComEd understands the Proposed Order’s concern regarding the need to ensure that the 

low-income contributions made pursuant to Section 16-108.5(b-10) are not being recovered 

through rates consistent with that Section’s bar on such recovery.  220 ILCS 5/16-108.5(b-10).  

Accordingly, ComEd does not take issue with the portion of the Proposed Order’s conclusion 

requiring ComEd to file evidence demonstrating that these contributions were not recovered 

through rates.   

However, ComEd does take exception to the portion of the Proposed Order’s conclusion 

that ComEd must “proffer evidence in its case-in-chief establishing what it did to meet 
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(including but not limited to its expenditures) the low-income and support programs that are 

required by Section 16-108.5(b-10).”  PO at 93.  This conclusion does not acknowledge or 

respect the separate regulatory oversight mechanism specifically provided for in EIMA, and 

therefore expands the Commission’s authority far beyond that granted to it to conduct annual 

formula rate update filings under Section 16-108.5(d).  Indeed, to ensure a participating utility 

complies with the Section 16-108.5(b-10) requirements, EIMA provides that the utility “shall file 

annual reports documenting the disbursement of those funds with the Commission.  The 

Commission has the authority to audit disbursement of the funds to ensure they were disbursed 

consistently with this Section.”  220 ILCS 5/16-108.5(b-10).  Importantly, the General Assembly 

did not direct that this report be filed or investigated in a Section 16-108.5(d) proceeding, where, 

as the Proposed Order acknowledges in several instances, the timeframes are already 

compressed. 

Relatedly, ComEd notes that paragraph 12 of the Findings and Ordering paragraphs 

incorrectly assumes that subsection (b-10) imposed requirements during 2011.  However, 

subsection (b-10)’s requirements did not commence until January of 2012.  As a result, 

paragraph 12 wrongly concludes that “based on the record in this proceeding, the Commission 

finds that Commonwealth Edison Company incurred in 2011 $0 in compliance with or in 

meeting the requirements for contributions to energy low-income and support programs of 

Section 16-108.5(b-10) of the Act.”  PO at 98 (emphasis added).  Accordingly, paragraph 12 

should be deleted as proposed by Technical Exception No. 8.  Exception No. 6 and Technical 

Exception No. 8 should be adopted. 
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II.C  Total Revenue Requirement 

Technical Exception No. 1 

On page 4 of the Proposed Order, in the first full paragraph, second sentence, which 

incorrectly states that “[n]either Staff nor the Intervenors contested the propriety of ComEd’s 

proposed total revenue requirement” should be deleted. 

III.C.1  Cash Working Capital 

Technical Exception No. 2 

ComEd submits three points with regard to the Proposed Order’s “Analysis and 

Conclusions” regarding cash working capital (“CWC”).  First, on page 8, the Proposed Order 

indicates that the $36,000 difference between ComEd’s CWC figure of negative $21,274,000, 

and Staff’s CWC figure of negative $21,238,000, is “unexplained”.  The $36,000 difference is 

due to the fact that Staff’s CWC figure reflects as inputs Staff’s proposed operating expenses 

figures, which differ relatively slightly from ComEd’s figures.  Staff Init. Br. at 8; ComEd Init. 

Br. at 16; Jones Dir., Staff Ex. 1.0, 9:184-186; Jones Reb., Staff Ex. 6.0, 7:134-140, Scheds. 6.03 

FY, 6.04 FY, 6.10 FY and RY.  Accordingly, the word “unexplained” should be removed, as per 

technical Exception No. 2.9 

Second, the Proposed Order on page 9 states in part that: “With regard to the first issue 

[the $36,000 difference], Staff does not argue that ComEd’s figures should be adjusted by this 

amount.”  See also Proposed Order at 8 (summary of Staff’s position).  That is incorrect.  Staff 

advocated its $36,000 adjustment.  E.g., Staff Init. Br. at 8; Position Statement of the Staff of the 

                                                 
9  ComEd notes further that ComEd and Staff agree that the final Order’s CWC figure should be calculated 
consistent with the final Order’s rulings on those operating expenses issues that affect inputs to the CWC 
calculation.  E.g., Staff Init. Br. at 8.  ComEd’s CWC figure, which the Proposed Order adopts, is the correct CWC 
figure if the final Order adopts ComEd’s positions on all such issues.  Different rulings on those issues would 
slightly change the CWC figure, e.g., Staff’s CWC figure would be the correct (in the sense of consistent) figure if 
the final Order adopted all of Staff’s positions on all such issues. 
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Illinois Commerce Commission at 6.  The Proposed Order may have misconstrued Staff’s 

statement, that there was no issue on the treatment of negative and deferred income taxes in the 

CWC calculation that needed to be decided in the instant Docket (Staff Init. Br. at 8-9; Position 

Statement of the Staff of the Illinois Commerce Commission at 6-7), to mean that there was no 

CWC issue at all.  The $36,000 difference is contested, although the difference is derivative of 

other issues, as explained above.  Accordingly, the above sentence of the Proposed Order should 

be removed, and clarifying language should be added, as per technical Exception No. 2. 

Third and finally, the findings and conclusions in the last five paragraphs of the 

“Analysis and Conclusion” section on pages 9-10 of the Proposed Order, regarding the 

evidentiary ruling excluding certain evidence offered by ComEd, are legally erroneous.  Those 

five paragraphs should either be removed as moot (for two independent reasons) or corrected. 

The excluded evidence consists of ComEd testimony quoting and discussing certain Staff 

testimony in Ameren’s first formula rate case, ICC Docket No. 12-0001, i.e., testimony of Staff 

witness Daniel Kahle stating what is the Commission’s long-standing practice regarding the 

treatment of negative and deferred income taxes in the CWC calculation.  Specifically, the 

excluded evidence is the following: 

 Lines 67-80 of ComEd witness John Hengtgen’s rebuttal testimony, ComEd 
Ex. 16.0, which state: 

 
Q. Is the treatment of this issue in the order in Docket No. 11-0721 

and Ms. Jones’s calculations in this case consistent with the Staff 
position in Ameren’s formula rate proceeding, Docket No. 12-0001? 

A. No, I do not believe it is.  I’ve attached an excerpt from Staff Witness 
Kahle’s rebuttal testimony, Staff Exhibit 14.0 in Docket No. 12-0001 
(attached here as ComEd Ex. 16.5) in which he states on page 7, 
lines 138 – 141: “The Commission has a long standing practice of not 
considering current and deferred income taxes separately.  Both Staff’s 
and the Company’s treatment of deferred income taxes for CWC is 
consistent with Commission practice.”   The treatment of this issue in 
Docket No. 11-0721 where Mr. Kahle was the staff witness on CWC 
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and Staff’s proposal in this case is not consistent with Staff’s treatment 
in the Ameren case.   In the Ameren case, the company’s and Staff’s 
proposal does not distinguish between the negative current and deferred 
income taxes which is different and more favorable than the treatment in 
the Order in Docket No. 11-0721 and Staff’s proposal in this case. 

 ComEd Ex. 16.5, which, as indicated above, is an excerpt of said testimony of 
Staff witness Daniel Kahle in ICC Docket No. 12-0001. 

Staff’s rebuttal in the instant Docket, it should be noted, had the opportunity to respond, but 

Staff’s rebuttal did not deny what is the Commission’s long-standing practice on this subject.  

Staff’s rebuttal simply took the (correct) position that, because of the May 11-0721 Order, this 

subject is not before the Commission in the instant Docket.  See Jones Reb., Staff Ex. 6.0, 10:207 

– 11:219. 

The final five paragraphs of the “Analysis and Conclusions” section on pages 9-10 of the 

Proposed Order can be removed as moot, for two different reasons.  To begin with, the 

immediately preceding paragraph on page 9 of the Proposed Order itself states that this topic 

appears to be moot, because the treatment of negative and deferred income taxes in the CWC 

calculation is a formula issue that was decided by the May  11-0721 Order, and thus this issue is 

not before the Commission in the instant Docket.  As indicated above, ComEd agrees that this 

issue is not before the Commission in the instant Docket.  Accordingly, the final five paragraphs 

of the “Analysis and Conclusions” section on pages 9-10 of the Proposed Order can be removed 

as moot, as per Technical Exception No. 2. 

Moreover, those five paragraphs also may be removed as moot for a second, independent 

reason.  The evidence in question is evidence about what is the Commission’s long-standing 

practice on this subject.  However, what is the Commission’s long-standing practice on this 

subject has been expressly confirmed by the Commission’s September 19, 2012, final Order 
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(“Ameren 2012”) in the first Ameren formula rate case, ICC Docket No. 12-0001, which states in 

part as follows: 

The Commission finds that AIC, as supported by Staff, has proposed the 
appropriate method in this docket for determining the appropriate income tax lead 
and lag.  The Commission agrees that it has a long-standing practice of not 
considering current and deferred income taxes separately.  The Commission 
finds no evidence present in this docket to cause it to vary from this treatment.  
The Commission recognizes that a different result was adopted in the ComEd 
docket, Docket No. 11-071 [sic]; however, the Commission recognizes that 
ComEd and AIC calculate income taxes using different methodologies.  Should 
those methodologies align in the future, or new evidence be presented, the 
Commission will certainly re-visit this issue in future proceedings. 

Ameren 2012 at 29 (emphasis added).  Thus, the Ameren 2012 Order makes the same finding 

regarding what is the Commission’s long-standing practice on this subject that ComEd was 

seeking to confirm from the testimony of Staff witness Mr. Kahle from ICC Docket 

No. 12-0001.  Thus, Mr. Kahle’s testimony now is not needed to establish that practice.  

Accordingly, for that additional reason, those five paragraphs of the Proposed Order can be 

removed as moot, as shown in Technical Exception No. 2. 

If the final Order in the instant Docket, like the Proposed Order, nonetheless will address 

the correctness of the evidentiary ruling, however, then the Proposed Order’s findings should be 

revised because they are legally erroneous.  The Staff testimony from the Ameren case was 

admissible as a party admission under Ill. R. Ev. 801(d)(2). 

The law governing party admissions does not appear to be a subject of dispute here.  

Under Illinois law, it is legal error to exclude a party admission on the theory that it is not a 

statement against interest or other “admission”, as long as the admission is inconsistent with the 

position of the party in the instant case.  E.g., M. Graham, Handbook of Illinois Evidence 

812-817 (10th ed. 2011); G. DiVito, The Illinois Rules of Evidence 102 (Rev. Mar 7, 2012).  The 

Proposed Order (at 9-10) discusses different circumstances that constitute a party admission, and 
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cites various authorities, but none of that discussion nor the authorities are contrary to the above 

legal principle.  Indeed, the Proposed Order (at 10) ultimately agrees, as it must, that party 

admissions include evidence that “is otherwise probative of another party’s case-in-chief as to a 

material fact.”  The Proposed Order (at 10) also recognizes that expert testimony inconsistency 

between Dockets can be “a legitimate line of inquiry”. 

The Proposed Order (at 9-10) at times appears to suggest or imply that the excluded 

testimony is fact-specific, but that is incorrect.  The testimony of Staff witness Mr. Kahle was 

about what is the Commission’s long-standing practice on this subject.  The Proposed Order does 

not and could not find that what is Commission practice on this subject is not relevant, assuming 

the subject were before the Commission in the instant Docket, because Section 16-108.5(c)(1) of 

the Act, 220 ILCS 5/16-108.5(c)(1), identifies Commission practice as a factor to be considered 

(when not contrary to an express provision of Section 16-108.5). 

The Proposed Order’s main ground for rejecting ComEd’s position that the testimony of 

Staff witness Mr. Kahle is admissible as a party admission appears to be the theory that ComEd 

had to, but did not, prove that Staff can be considered a “party”, such that one Staff witness’ 

testimony can be used as a party admission against another.  See Proposed Order at 9-10.  

ComEd believes that recommended finding to be unprecedented in Commission practice, and it 

is inconsistent with numerous past Commission Orders.  There are many past Dockets in which 

inconsistencies of testimony of different Staff witnesses between Dockets has been claimed by a 

party and discussed in the final Order.  For example, in Ameren’s 2011 gas rate case, Ameren 

Illinois Co., ICC Docket No. 11-0282, Ameren submitted rebuttal testimony of Ronald Stafford, 

responding to Staff witness Rochelle Phipps on the subject of goodwill and purchase accounting.  

Mr. Stafford’s rebuttal discussed inconsistent testimony of Staff witness Bonita Pearce from 
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Ameren’s reorganization Docket, Illinois Power Co. and Ameren Corp., ICC Docket 

No. 04-0294.  That portion of Mr. Stafford’s rebuttal testimony was not excluded; rather, it was 

discussed in the January 10, 2012, final Order in Ameren’s 2011 gas rate case and, in fact, the 

final Order ruled for Ameren citing, among other things, the Commission’s approval of 

Ms. Pearce’s position in ICC Docket No. 04-0294.  Ameren Illinois Co., ICC Docket 

No. 11-0282 (Order Jan. 10, 2012) at 47-54.  ComEd is aware of no Docket, until the instant 

Docket, in which a party’s right to submit evidence of such an inconsistency as a party admission 

has been challenged, much less barred.  ComEd had no burden to establish that evidence of 

inconsistent Staff testimony from a different Staff witness in another Docket is admissible as a 

party admission when such evidence previously has been admitted in Commission proceedings 

on that basis. 

The premise that each Staff witness is independent and therefore they may contradict 

each other between Dockets without evidence of such inconsistency being admissible also is 

improper because it is not consistent with the principle of regulatory stability / predictability, 

which is a goal, in particular, of EIMA.  That premise also is inconsistent with the fact that Staff 

witnesses sometimes cite the testimony of other Staff witnesses from other Dockets.   There is no 

basis in law, and it would be profoundly unfair, to permit that practice to show consistency but 

not to show inconsistency. 

At the evidentiary hearing, an Administrative Law Judge indicated that a different Staff 

witness from a different Docket (Tr. 49:6-9, 51:5 – 52:3), but this also indicates the Proposed 

Order is erroneous.  If such testimony is admissible through live testimony, then it should be 

admissible in any other method that authenticates it.  The suggestion that cross-examination or 

an opportunity to explain is required (see Tr. 51:5 – 53:3) is incorrect under Ill. R. Ev. 613(b).  
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The practical problems and unnecessary burdens and costs of requiring subpoenas and live 

testimony also are self-evident. 

Finally, the Proposed Order (at 10) states that: “By placing this quote in ComEd’s 

testimony, ComEd effectively bypassed the opportunity for Ms. Jones to explain why her expert 

opinion differed from that of Mr. Kahle in the Ameren formula rate case.”  That is incorrect.  

Staff witness Ms. Jones had exactly that opportunity in her rebuttal, and she chose to decline it, 

as noted above.  Moreover, the Proposed Order does not suggest that there was a legal 

requirement that such an opportunity be afforded, and ComEd is aware of no such requirement.  

Inferring such a requirement would be inconsistent with Ill. R. Ev. 613(b).  Accordingly, if the 

final five paragraphs of the “Analysis and Conclusions” section on pages 9-10 of the Proposed 

Order are not removed as moot, then they should be corrected as provided, in the alternative, in 

Technical Exception No. 2. 

VIII.C.1 Presentation of ROE Collar Adjustment 
  on Schedules FR A-3 and WP-22 

Technical Exception No. 3 

ComEd is proposing two additional sentences to the discussion on pages 74-75 of the 

Proposed Order, for informational/clarification purposes.  Specifically, ComEd proposes the 

following additional sentences at the end of the second of the three paragraphs, as per Technical 

Exception No. 3: “The Commission approved that motion on November 28, 2012.  Effectuating 

this item will result in the correct calculation of interest on the ROE Collar adjustment being 

included in the calculation of the revenue requirement.”   
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Finding (6) 

Technical Exception No. 5 

The figures in Finding (6) should be revised to reflect ComEd’s revenue requirement 

related Exceptions.  

Finding (8) 

Technical Exception No. 6 

The figures in Finding (8) should be revised to reflect ComEd’s revenue requirement 

related Exceptions.  

Finding (11) 

Technical Exception No. 7 

On page 97 of the Proposed Order, in Finding (11), “$269,474 million” is identified as 

the projected 2012 plant addition amount to be incurred by the utility in meeting the 

infrastructure investment requirements of Subsection 16-108.5(b) of the Act.  This figure should 

be “$269,474 thousand”.  Moreover, on page 98, the figures presented in Finding (11) should be 

revised to reflect the reduction in EIMA investment plant additions that was identified in 

ComEd’s rebuttal testimony.  See ComEd Ex. 13.02, WP 19, pg. 2 (showing that the 2012 plant 

additions related to Advanced Metering Infrastructure investment were reduced from 

$52,246,000 to $19,818,000). 

Finding (12) 

Technical Exception No. 8 

On page 98 of the Proposed Order, Finding (12) should be deleted in its entirety, because 

the referenced statutory provision did not apply in 2011, as noted earlier. 
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IT IS FURTHER ORDERED [First] 

Technical Exception No. 9 

  Also on page 98 of the Proposed Order, the phrase “applicable to service furnished on 

and after the effective date of said compliance filing” might be ambiguous and inconsistent with 

Finding (10), if it could be read to mean proration of bills, which should not occur.  To be 

consistent with Finding (10), it should be changed to “with updated charges to be effective with 

the first day of the January 2013 monthly billing period”. 

IT IS FURTHER ORDERED [Second] 

Technical Exception No. 10 

  Also on page 98 of the Proposed Order, the projected 2012 plant additions are listed as 

in millions.  This is also incorrect and the dollar amounts should be “thousand”. 

Terminology Regarding the 2013 Inception Revenue Requirement, 
Which Is Based on 2011 Costs and 2012 Projected Plant Additions 

Technical Exception No. 11 

The Proposed Order uses the phrase “projected piece of the proceeding” and a number of 

similar phrases.  On page 5 (two instances) and page 6 (five instances), the phrase is used in the 

context of rate base items that are based on 2011 actual costs and which, therefore, are not 

projections.  Accordingly, the language should be revised as shown in Technical Exception 

No. 11. 

On pages 4, 78, 85, 86 (four instances), and 88, the phrase is used either (1) in the context 

of the 2013 “inception” revenue requirement as a whole, which is predominately based on actual 

2011 costs, with the 2012 projected items being the projected plant additions and the associated 

changes in depreciation expense and reserve and ADIT; or (2) in a context where it may be 



 

32 
 

ambiguous such that it may be read to refer either to the foregoing or just to the projected items.  

That language also should be revised / clarified as shown in Technical Exception No. 11. 

Finally, on page 5, Technical Exception No. 11 adds language clarifying that the 

non-AFUDC CWIP item is only for the reconciliation.  

Please note that ComEd believes the term “inception” revenue requirement is not apt and 

should not be used in future cases, but ComEd is using the term “2013 inception revenue 

requirement” in some instances in Technical Exception No. 11 to be consistent with heading II.A 

of the common outline. 

Typographical Errors 

Although not numbered as Exceptions and not shown in the separate Exceptions language 

document, ComEd notes the following typographical errors in the Proposed Order: 

(1) On page 6, in items III.B.7 and III.B.8, “Operating Reserves and Deferred 
Liabilities” should be “Accumulated Provisions for Depreciation & 
Amortization” and “Accumulated Miscellaneous Operating Provisions”, 
respectively; 

(2) On page 31, in item IV.B.9, final sentence, the word “Amortization” is 
missing after “Asset” (as noted in Exception No. 4); 

(3) on page 32, “Rider U.F.” should be “Rider UF”; 

(4) on page 78, “approve in its compliant” should be “approve its compliant”; 
and 

(5) on page 90, “It points our” should be “It points out”. 
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Conclusion 

For all reasons appearing of record and herein, the Commission should grant 

Commonwealth Edison Company’s Exceptions and issue a final Order (including its 

Appendices) consistent herewith, including making all derivative changes in the final Order 

consistent herewith. 

Dated:  November 29, 2012 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
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