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LLC AND CONSTELLATION NEWENERGY, INC. 

TO THE ILLINOIS POWER AGENCY’S 2012 PROCUREMENT PLAN 

 

Now come Exelon Generation Company, LLC and Constellation NewEnergy, Inc. 

(collectively, “Exelon”) and, pursuant to the notice dated November 14, 2012, submit this 

Reply Brief on Exceptions (“RBOE”) to the Illinois Power Agency (“IPA”) Procurement 

Plan for the generation supply to eligible retail customers of Commonwealth Edison 

Company (“ComEd”) and Ameren Illinois (“Ameren”) for the period of June 2013 

through May 2018 (the “Plan”).  

In this RBOE, Exelon will only address issues raised in the Briefs on Exception 

(“BOE”) of FutureGen and IPA relating to the FutureGen sourcing agreement.  However, 

failure to address any other issue shall not be construed as Exelon’s agreement with the 

position of any party. 

Significant Issues Surrounding the FutureGen Sourcing Agreement  Remain 

As the IPA notes, “the shortened timeframe of this docket has placed the 

Commission, IPA, utilities, and other interested parties in a difficult situation regarding 

approving a Sourcing Agreement.” (IPA BOE, p. 6)  Yet, despite that acknowledgement 

of a compressed time frame, the IPA would have the Commission approve a sourcing 
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agreement about which there are fundamental disagreements on basic terms, and 

insufficient time to further develop and discuss more complicated technical issues. 

The IPA contends that the Proposed Order (“PO”) creates a new standard to 

approval of a Sourcing Agreement - consensus on terms, and that no party advocated 

such a position.  (IPA BOE, p. 8)  The IPA errs.  First, the Commission was merely 

quoting the IPA’s own request that the Commission approve “the final proposed sourcing 

agreement once agreed upon by all affected parties and inclusion of this resource 

within the context of approving the 2013 Procurement Plan.” (PO, p. 222)  Although the 

IPA later modified its stance, the PO accurately recited the IPA Plan.   

Additionally, the lack of weight which the IPA affords the “lack of consensus” is 

troubling.  The IPA BOE minimizes the extent and importance of the areas in which there 

is disagreement.  These are not merely differences regarding syntax or semantics; rather, 

the matters at issue are fundamental terms, such as benchmarks, annual rate cap test, 

calculation and review of costs, changes in contract price, and length of contract, to name 

a few.  Further, several of the outstanding matters could result in the imposition of 

significant and inappropriate risks on buyers that would never be accepted in a bilaterally 

negotiated agreement.   The IPA BOE takes the PO to task for failing to “use the 

Commission’s authority to review, modify and decide on terms for a Sourcing 

Agreement.” (IPA BOE, p. 8).  The IPA BOE alternates between seeming to advocate 

that nothing is required to support the proposed sourcing agreement, which should be 

adopted as-is based solely on FutureGen’s unilateral interests, and suggesting that the 

Commission should decide the core contract terms based on insufficient discussion in the 

record.  Yet the PO is right to be cautious about a proposed sourcing agreement for which 
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there remain fundamental questions about so many core terms, and which would be in 

effect for potentially decades.    

FutureGen’s claims that the PO relies on an “outdated” list of issues merely 

illustrates one of the principal failings with the process that FutureGen and the IPA have 

used in this proceeding.  At the outset of this proceeding, parties were placed at a 

disadvantage by virtue of the fact that the FutureGen sourcing agreement was not 

formally filed with the Commission contemporaneously with the first part of the IPA 

Plan.  The pattern has continued throughout the proceeding, with FutureGen making 

substantive changes to the proposed sourcing agreement in each round of comments - 

including the Brief on Exceptions - providing only a few days for other parties to 

evaluate the changes.  As evidenced in their BOE, FutureGen’s assessment of when an 

issue is resolved is not based on agreement with any other party but rather when they 

unilaterally propose a modification that may, or may not, address buyer concerns.  For 

instance, FutureGen criticizes the PO for identifying the term of the contract as an 

unresolved issue.  FutureGen suggests that proposing a 20 year contract term, which, 

while shorter than the original proposal, is longer than that advocated by other parties, 

somehow resolves the issue (FG BOE, p. 15).  Unilateralism and disregard for 

counterparty concerns and risk tolerances is wholly inappropriate given that FutureGen is 

not only attempting to create a controversial mandate for electric suppliers to be held to 

the terms of the agreement and its associated risk, but also that customers will be paying 

for the plant, for decades. 
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The comparison of the present situation to that regarding disagreements with 

specific provisions of Appendix K (regarding long-term renewable energy contracts in a 

previous docket) is misplaced.  According to the IPA BOE:  

Specific terms in the Appendix K to the Procurement Plan were opposed 

by Wind on the Wires (Id. at 103), Illinois Wind Energy Association (Id. 

at 105), and Illinois Competitive Energy Association (Id. at 109). 

Notwithstanding these objections to Appendix K, the Commission 

approved the outline of the terms as set forth in Appendix K, subject to 

later clarification by the parties. 

 

FutureGen makes a similar comparison, claiming that the Commission approved a 

contract under Appendix K that was “much less developed” than the FutureGen sourcing 

agreement.  (FG BOE, pp. 10-11).  Of course, in that case, Appendix K was agreed to by 

the parties that were bound to pay under the contracts – the utilities.  That is clearly not 

the case here, where all of those parties that the IPA would have be bound by the 

agreement that addressed specific contract terms –ComEd, Ameren, and Exelon – 

expressed in no uncertain terms that the sourcing agreement was not a commercially 

acceptable document in its current form.  Staff likewise concurred.  The only party to 

whom the sourcing agreement is acceptable is FutureGen, who receives all of the money 

paid under the sourcing agreement.  Such a case is the exact opposite of the situation with 

Appendix K.   

Exelon will not recite all of the issues with which it has concerns in the sourcing 

agreement.  Nor will it respond to new arguments that FutureGen makes in its BOE on 

issues of concern to Exelon, as such a practice is wholly improper.  Exelon will reiterate 

that there are simply too many complex and pivotal issues with regard to the sourcing 

agreement to resolve in this proceeding, and the fact that the sourcing agreement 

continues to be a moving target even at this stage of the proceeding is evidence of its 
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defiiciencies, and the inappropriateness of approving the sourcing agreement in this 

docket. 

 

Conclusion 

Exelon therefore recommends that the Commission reject the modifications to the 

PO regarding the sourcing agreement proposed by FutureGen or the IPA, and that the 

Commission not approve the sourcing agreement attached to the IPA Plan in this docket. 

 

Respectfully submitted, 

 
        

Cynthia Fonner Brady 

Assistant General Counsel 

Exelon Business Services Company 

 4300 Winfield Road 

Warrenville, IL 60555 

630.657.4449 (office) 

312.502.6151 (cell) 

Cynthia.brady@constellation.com 
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CERTIFICATE OF SERVICE 

 

The undersigned hereby certifies that a true and accurate copy of the foregoing 

documents was served this 29th day of November, 2012 by electronic mail upon the 

persons on the master service list. 
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