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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

ILLINOIS POWER AGENCY 
 
Petition for Approval of the  
220 ILCS 5/16-111.5(d) Procurement Plan 

: 
: 
: 
: 

No. 12-0544 

COMMONWEALTH EDISON COMPANY’S  
REPLY BRIEF ON EXCEPTIONS 

Commonwealth Edison Company (“ComEd”) respectfully submits this Reply Brief on 

Exceptions in accordance with Section 200.830 of the Rules of Practice of the Illinois Commerce 

Commission (the “Commission” or “ICC”), 83 Ill. Admin. Code § 200.830, and the schedule 

established by the Administrative Law Judge (“ALJ”).   

I. THE PROPOSED ORDER CORRECTLY REJECTS THE PROPOSED 
FUTUREGEN SOURCING AGREEMENT. 

A. The Proposed Order Correctly Finds that the Rendition of the 
FutureGen Project Proposed in this Docket Does Not Satisfy the 
Statutory Standards for Approval. 

The Illinois Power Agency (“IPA”) and the FutureGen Industrial Alliance, Inc. 

(“FutureGen”) each submitted a Brief on Exceptions (“BOE”) to the Proposed Order’s findings 

on clean coal.  Most of their exceptions address issues which are of little consequence to the 

Proposed Order’s ultimate decision to reject the FutureGen sourcing agreement.  That decision 

was based on its determination that the standards set forth in Section 16-111.5(d)(4) of the 

Illinois Public Utilities Act (“PUA”) apply to the sourcing agreement, and neither the proposed 

FutureGen sourcing agreement nor the IPA’s 2013 procurement plan (“Plan”), as it relates to the 

sourcing agreement, meet those standards.   The Proposed Order (“ALJPO”) is correct on this 

issue and should be affirmed. 
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Both the IPA and FutureGen premise much of their arguments on the language in Section 

1-75(d) of the Illinois Power Agency Act (“IPA Act”), which states that procurement plans 

“shall” include electricity generated from clean coal facilities.  However, their hyper-focus on 

this issue is no more than a red herring, as the proposed procurement Plan does indeed include a 

proposal to procure power from the FutureGen clean coal facility, thus satisfying any applicable 

statutory requirement.  Accordingly, the real issue before the Commission is how it must 

properly evaluate said proposal in order to determine whether to approve, deny, or modify the 

proposed sourcing agreement.   

FutureGen asserts that the only standard applicable to the sourcing agreement is the 

“cost-effective” standard set out in section 1-75(d)(1) of the IPA Act.1  However, as the 

Proposed Order correctly concludes, that position is inconsistent with other provisions in the IPA 

Act.2  Section 1-75(d)(5) of the IPA Act, which is the section that specifically addresses 

procurement from a retrofitted coal-fired facility, provides that the Commission “may” approve 

sourcing agreements with such facilities “that do not exceed cost-based benchmarks…”  If the 

legislature intended the cost effective standard to be the only standard to apply to the 

Commission’s review of such sourcing agreements, then the General Assembly would have 

stated that the Commission “shall” approve such agreements.  But it did not, which strongly 

indicates that the General Assembly intended some additional standard to apply to the 

Commission’s exercise of discretion in resolving the issue.  As the Proposed Order properly 

                                                 
1 FutureGen BOE at 5-7. 
2 ALJPO at 226-227. 
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recognizes, the only other standard the General Assembly provided to guide the Commission is 

set out in section 16-111.5(d)(4) of the PUA.3  

Both the IPA and FutureGen proceed to argue that even if such a standard applies, it 

should apply to the Plan as a whole and not to each element of the Plan.4  However, this 

argument must fail because it ignores the fact that the Proposed Order expressly finds that 

neither the proposal to procure from FutureGen nor the procurement Plan containing that 

proposal satisfy the standard set forth in the PUA.   Moreover, such an argument is non-sensical.  

A procurement plan consists of various elements, and it is simply not possible to evaluate how a 

“plan” can satisfy certain standards without evaluating whether the various elements of that 

“plan” also meet those standards.  The Proposed Order engages in a proper and well-reasoned 

analysis and should not be modified.  

Finally, FutureGen and the IPA argue that the FutureGen proposal satisfies their 

interpretation of the statutory standard.  However, neither party has made any attempt to justify 

the procurement of energy from FutureGen in relation to the range of procurement options 

available to ComEd and the Commission, i.e., spot market, coal facilities, natural gas facilities or 

renewable facilities.  Instead, they argue that because the IPA Act mandates the inclusion of 

clean coal in the Plan, procurement from FutureGen should only be compared against 

procurement from other clean coal facilities.5  At best, such a “mandate” only applies to the IPA.  

It does not, however, govern the Commission’s review or approval of such a proposal.  

Moreover, the more accurate interpretation of legislative intent is that this “mandate” applies 

                                                 
3 ALJPO at 226-227. 
4 See, e.g. FutureGen BOE at 7-9; IPA BOE at 11-14. 
5 FutureGen BOE at 7-8; IPA BOE at 14 
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only to procurement from the initial clean coal facility.  To interpret the IPA Act otherwise 

would improperly elevate the “goal” of procuring 25% of the state’s energy needs from clean 

coal facilities to a statutory requirement, which, according to the language of the law, is a result 

the General Assembly clearly did not intend. 

The futility of the comparison propounded by FutureGen and the IPA is further evident in 

light of the “comparison” the parties propose.  They suggest comparing the cost of FutureGen’s 

proposed project to the cost of the Tenaska project, which was a project once intended to be the 

initial clean coal facility.  However, because the Tenaska project failed to meet the applicable 

statutory requirements, it never received approval.  FutureGen and IPA’s proposal to benchmark 

the appropriateness of procuring energy from FutureGen against a non-existent facility that failed 

to gain regulatory approval is wholly inappropriate.  This is further reinforced by the fact that 

procurement of clean coal resources is an aspirational and discretionary goal – not a mandate.  

Accordingly, for these reasons and the reasons set forth in the Proposed Order, the sourcing 

agreement should be rejected and the Proposed Order should be approved.    

B. The IPA Has No Authority to Procure on Behalf of ComEd’s Delivery 
Service Customers. 

Since the Proposed Order correctly determines that the FutureGen sourcing agreement 

does not satisfy the PUA’s standards for approval, it does not reach the issue of whether the 

utilities can be compelled to procure the entire output from the facility.  Even though there is no 

finding to take exception to, the IPA and FutureGen nonetheless raise this issue in their BOEs.6   

Because their position is so diametrically at odds with the statutory structure and the intent of the 

General Assembly, ComEd finds it necessary to reply. 

                                                 
6 IPA BOE at 14-16; FutureGen BOE at 19. 
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The IPA and FutureGen argue that the Commission should require the utilities to procure 

the entire output of FutureGen in the event the Commission determines that it cannot require the 

alternative retail electric suppliers (“RES”) to procure any output from the facility.7  The 

acceptance of such a proposal would totally subvert legislative intent.  If the Commission were to 

determine that the General Assembly did not intend to require RES to enter into sourcing 

agreements with FutureGen, but instead intended to require RES customers to pay the cost for 

FutureGen, it would be entirely inconsistent to nevertheless require RES customers to pay for the 

cost of FutureGen through a delivery service charge imposed by the utilities. 

Moreover, the legislature has made clear that the IPA’s authority to procure energy is 

strictly limited to procurement on behalf of the utilities’ eligible retail customers.  In particular, 

the IPA Act and PUA expressly provide that the IPA’s authority to procure: (1) power and 

energy,8 (2) renewable energy resources,9 and (3) clean coal energy10 is specifically limited to 

procuring such amounts as are needed to serve the load of the utilities’ eligible retail customers.  

Nowhere in either the IPA Act or the PUA is the IPA granted the authority to procure anything 

for the utilities’ delivery service customers.   

Similarly, neither the IPA Act nor the PUA obligates utilities to procure on behalf of their 

delivery service customers.  In fact, quite the opposite is true.  The clean coal provisions of the 

IPA Act make it abundantly clear that the utilities’ obligation to procure clean coal energy is 

limited to the proportion of retail market sales of electricity that each utility makes in Illinois.11 

                                                 
7 FutureGen BOE at 19; IPA BOE at 14-15. 
8 220 ILCS 5/16-111.5(a). 
9 20 ILCS 3855/1-75(c)(1). 
10 20 ILCS 3855/1-75(d)(1). 
11 20 ILCS 3855/1-75(d)(3)(B)(iii). 



 

 6 

C. Further Negotiations and Comments on the Terms of the Sourcing 
Agreement are Inappropriate 

FutureGen spends a large portion of its Brief on Exceptions commenting on and 

negotiating the terms of the sourcing agreement.   Because the Proposed Order appropriately 

rejects the sourcing agreement in whole, it makes no findings regarding any of the terms or 

conditions of the sourcing agreement, which the Proposed Order acknowledges are widely 

unresolved.12  Thus, the parties have had no occasion to submit exceptions concerning the terms 

of the sourcing agreement.  At this point, there are two options should the Commission decide to 

give consideration to the terms of the sourcing agreement.  The most appropriate option would 

be to reject the sourcing agreement consistent with the Proposed Order’s findings.  As the 

Proposed Order notes, multiple parties, including Staff, Ameren, Exelon Generation and now 

ComEd, have suggested that the sourcing agreement is not sufficiently developed to be 

considered in this docket and should be removed from this proceeding for consideration in a later 

docket.   Moreover, that FutureGen continues to suggest revisions at a stage as late as the Brief 

on Exceptions only reinforces the need to separately consider the complexities of the proposal.  

In the alternative, the Commission could decide the issues on the basis of the evidence presented 

in the verified comments that have been previously submitted.  In such event, however, it would 

be improper to consider the additional and non-evidentiary comments submitted by FutureGen 

unless all parties are provided an opportunity to respond. 

                                                 
12 ALJPO at 228. 
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II. THE PROPOSED ORDER CORRECTLY ADDRESSES CURTAILMENT OF 
LONG-TERM RENEWABLE CONTRACTS. 

A. The Proposed Order Correctly Concludes that Curtailment of 
ComEd’s Long-Term Renewable Energy Resource Contracts is 
Necessary and Certain. 

Despite clear evidence to the contrary, Wind on the Wires (“WOW”) continues to cling 

to the argument that curtailment may not be necessary depending on ComEd’s March 2013 

updated load forecast, recommending the Commission modify the Proposed Order to state:  

“curtailment of existing long-term renewable contracts may will be necessary during the 2013-

2014 procurement period…”13  This recommendation is unsupported by the evidence and should 

be rejected. 

As the Proposed Order correctly recognizes, there is no question of whether curtailment 

of long term renewables contracts will be necessary during the 2013-2014 procurement period to 

avoid exceeding the statutory rate impact caps identified in Section 1-75(c)(2) of the IPA Act.  

This was confirmed by ComEd’s most recent updated forecast, filed on November 16, 2012.14  

Thus, the remaining question, as the Proposed Order correctly identifies, is to what magnitude 

must ComEd curtail its existing long term renewables contracts?  Consistent with the Proposed 

Order, the extent to which curtailment is necessary will be evident in March 2013 pending the 

outcome of any spring municipal aggregation referenda.  WOW’s recommendation is 

unreasonable, inconsistent with the evidence on record, and should be rejected. 

                                                 
13 WOW BOE at 4. 
14 The motion was titled ComEd’s Motion for Leave to File Updated Load Forecast and was not opposed. 
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B. I-CARE and WOW’s Proposals to Re-Litigate the Load Forecast in 
March 2013 Should be Rejected. 

I-CARE and WOW set forth similar proposals regarding submission and approval of the 

utilities’ March 2013 updated forecasts.  WOW argues that parties should have the ability to 

review and comment on the utilities’ March 2013 load forecasts via some sort of a public 

proceeding,15 and I-CARE suggests that contractual counterparties should be included in the 

process to determine the magnitude of a curtailment.16  WOW and I-CARE’s proposals are 

unreasonable, unworkable, and should be rejected. 

By the time ComEd submits its March update, the Commission will have already 

approved the lion’s share of its forecasted load and the methodology used to calculate its load.  

The purpose of the March update is merely to update the inputs to the forecast to reflect any 

changes that may occur over the very short four-month period since the forecast was updated in 

this docket in November.  The issues about the forecast on which there can be debate, as well as 

the vast majority of the result, will have already been submitted, reviewed, litigated, and 

approved in this formal docket.  Throughout this proceeding, both I-CARE and WOW have had 

ample opportunity to fully vet ComEd’s process and methodology for calculating its load 

forecast and neither has raised any issue with ComEd’s methodology.  Consistent with previous 

years, the purpose of ComEd’s March update is highly limited and highly focused.  Using the 

exact same methodology as here approved, the March submission will update the expected load 

changes due to customer migration as a result of additional municipal aggregation referenda.17  It 

                                                 
15WOW BOE at 5-7. 
16 I-CARE BOE at 2. 
17 The March forecast will also be updated to include the effects of the energy efficiency measures that are 

approved by the Commission in this docket.  The estimated impacts of these measures were included in the IPA’s 
procurement Plan, at page 61. 
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is both unnecessary and, given the timing and purpose of the data update, improper to re-litigate 

these issues.   

As the Proposed Order correctly observes, ComEd has extensive experience and expertise 

in the area of load forecasting.18  Indeed, this is the fifth annual procurement proceeding in which 

the IPA has developed a procurement plan for ComEd and there have been no “serious 

controversies regarding the load forecasting methodologies or the results of the load forecasts 

produced by AIC or ComEd, including the routine updates provided by ComEd during the 

pendency of the previous procurement proceedings.”19  Moreover, as the Proposed Order 

correctly observes, ComEd (unlike I-CARE or WOW) has no incentive to over-forecast or 

under-forecast, thus ensuring the neutrality of its updates.20  

Finally, the March update is not a unilateral or unchecked filing by ComEd.  As the 

Proposed Order clearly provides, the March update will be subject to scrutiny and approval by 

Commission Staff and the IPA,21 which further ensures the accuracy of the update.  The process 

set forth in the Proposed Order for submitting and approving ComEd’s March 2013 updated load 

forecast is consistent with past decisions and best accomplishes the statutory requirement of 

providing customers with “electric service at the lowest cost over time.” 22 Accordingly, I-CARE 

and WOW’s proposals should be rejected. 

                                                 
18 ALJPO at 67. 
19 Id. 
20 Id. 
21 As drafted, the Proposed Order also requires approval of the Procurement Administrator and Monitor, 

which ComEd recommended deleting from the Order in its Brief on Exceptions as it is unclear whether the IPA and 
Commission retain a Procurement Administrator and Monitor in a year with no scheduled procurements.  ComEd 
Init. Br. at 2-3. 

22 220 ILCS 5/16-111.5(d)(4). 
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Notwithstanding the above, in the interests of transparency and in order to minimize 

contentious issues, ComEd does not object to providing parties to this proceeding with a copy of 

its updated forecast and workpapers at the same time it provides such to Staff and the IPA, such 

that they can be fully informed of the process.  

III. THE PROPOSED ORDER CORRECTLY DEFERS ADDRESSING ENERGY 
EFFICIENCY ISSUES THAT ARE NOT THE SUBJECT OF THIS 
PROCEEDING. 

The Natural Resources Defense Council (“NRDC”) disagrees with the Proposed Order’s 

decision to remove ComEd’s Fridge and Freezer Recycle Rewards Program as not being cost-

effective.23  The Proposed Order’s decision to remove the Fridge and Freezer Recycle Rewards 

Program from ComEd’s proposed portfolio was based on evidence submitted by Staff and 

ComEd showing that analyzing the program under the one-year standard lowers the Total 

Resource Cost (“TRC”) to less than 1.0, rendering the program not cost-effective.24  While 

NRDC continues to assert the program should be analyzed under a three-year standard, there is 

simply insufficient evidence in this record to support a Commission order adopting such a 

methodology.  ComEd is very willing to explore the issue further, but for now believes this 

Docket is not the appropriate forum to do so.  Consistent with the Proposed Order, this issue will 

be best addressed in subsequent workshops or Stakeholder Advisory Group meetings where all 

interested parties have full opportunity to participate.25 

                                                 
23 NRDC BOE at 3-6. 
24 ALJPO at 259-262. 
25 Id.  
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CONCLUSION 

WHEREFORE, for the reasons set forth herein and in ComEd’s Brief on Exceptions, 

Verified Comments, Verified Responses to Comments, and Verified Reply Comments, ComEd 

respectfully requests that the Proposed Order be revised as set forth in ComEd’s Exceptions and 

as stated herein.  As so modified, the Order should be adopted by the Commission.   

Dated: November 29, 2012 Respectfully submitted, 

COMMONWEALTH EDISON COMPANY 
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