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Annual formula rate update and revenue   ) 
requirement reconciliation authorized by  ) 
Section 16-108.5 of the Public Utilities Act  ) 
 
 

BRIEF ON EXCEPTIONS 
OF THE CITIZENS UTILITY BOARD 

 
 THE CITIZENS UTILITY BOARD (“CUB”), through one of its attorneys, pursuant to 

the schedule adopted by the Administrative Law Judges (“ALJs”) and Section 200.800 of the 

Administrative Rules of the Illinois Commerce Commission (“Commission” or “ICC”), 83 Ill. 

Admin. Section 200.800, hereby files this Brief on Exceptions. 

 

I. INTRODUCTION 

The Proposed Order in this case fails to protect ratepayers from certain unreasonable 

costs of Commonwealth Edison Company (“ComEd” or “the Company”).  Specifically, this 

Brief on Exceptions will discuss the issues of accumulated deferred income taxes (“ADIT”), as 

related to Accrued Vacation Pay, and the pre-merger costs associated with the merger of 

ComEd’s parent company, Exelon, with another utility.  As more fully discussed below, in its 

Final Order, the Commission should adopt the adjustments of CUB’s expert witness Mr. Ralph 

Smith, who demonstrated that:  (1) the Commission must recognize ADIT on ComEd’s actual 

total accrued vacation pay liability, which includes a deferred debit balance of accrued vacation 
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pay it expected to capitalize, and (2) the pre-merger costs of the Exelon-Constellation merger are 

not appropriate for ratepayer recovery. 

III.  RATE BASE 

C. Potentially Contested Issues 

2. Accumulated Deferred Income Taxes – Accrued Vacation Pay 

The Proposed Order appears to take issue with the presentation of this adjustment, while 

noting the extraordinarily short time frames in 220 ILCS 5/16-108.5.  CUB witness Ralph Smith 

provided his expert analysis of this issue in CUB Ex. 1.0 at 8-11 and CUB Ex. 2.0 at 1-3, 

incorporated herein by reference.  As set forth below, Mr. Smith demonstrated that an adjustment 

is necessary to ensure that ComEd’s revenue requirement is not unreasonably high due to a 

failure to deduct the appropriate level of ADIT. 

When setting a utility’s revenue requirement, the Commission must include any 

jurisdictional ADIT balance when quantifying the value of a utility’s rate base.  ICC Final Order, 

11-0721 at 65.  Income taxes are operating expenses which a utility is permitted to recover 

through its rates as a cost of providing services. Deferred income taxes are accumulated by the 

utility as a result of differences between the time the utility recovers the taxes through its rates 

and the time the taxes are paid. Because the taxes are supplied by ratepayers, they represent cost-

free capital available to the utility for investment and should not earn a return for the benefit of 

the shareholders. For this reason, ADITs are deducted from the regulated utility's rate base.  

Cent. Illinois Light Co. v. Illinois Commerce Comm'n, 252 Ill. App. 3d 577, 582-83, 624 N.E.2d 

819, 823 (1993), citing City of Alton v. Commerce Comm’n (1960), 19 Ill.2d 76, 165 N.E.2d 513. 

If the accrued vacation pay is a liability (i.e., a credit balance on the balance sheet), ADIT 

related to that is a debit balance, typically recorded in account 190 and recorded by ComEd in 
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that account.  CUB Reply Br. at 3.  However, in this case, to get the appropriate amount of 

ADIT, the Commission must net two items before consideration of ADIT to get the accrued 

vacation rate base deduction: (1) the accrued vacation pay liability and (2) the deferred debit that 

exists in account 186 for accrued vacation pay that is expected to be capitalized.  CUB Reply Br. 

at 5-6.  The net of those two items is the amount of rate base deduction before considering ADIT.  

Id.  This is a net credit amount, i.e., a rate base deduction.  Id.   

CUB recommends the Commission order ComEd to recognize ADIT on its actual total 

accrued vacation pay liability, which includes a deferred debit balance of accrued vacation pay it 

expected to capitalize.  CUB witness Ralph Smith recommended that be calculated by 

multiplying the accrued vacation pay, net of the deferred debit, by the combined income tax rate 

of 41.175%, resulting in a $8.54 million reduction to ComEd's rate base.  CUB Ex. 2.0 at 3-4.  

ComEd erroneously maintains that this recommendation in effect imputes a tax liability 

where none exists.  ComEd Init. Br. at 20.  The Company maintains that at the end of each 

calendar year, it records a liability that is related to the vacation pay that it expects to incur 

during the next year.  ComEd Init. Br. at 18-19.  The recoding of this liability is referred to as the 

“operating reserve” for accrued vacation pay.  Id.  ComEd avers that it does not record an 

expense for income tax purposes that is related to the full amount of this liability, but it does 

recognize the expense for book purposes.  Id.  As a result, ComEd states, it does not receive the 

full amount of the income tax benefit in that year and a deferred income tax asset is booked.  Id. 

However, ComEd also records a vacation pay deferred debit which is related to the 

vacation pay which ultimately will be capitalized, but it does not include this amount as a 

reduction to expense for either income tax or book purposes, resulting in no deferred tax booked 

for the vacation pay deferred debit.  ComEd Init. Br. at 19.  The Company says that if its rate 
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base reflects the deferred tax impacts that are associated with its accrual of vacation pay liability, 

no other deferred income taxes appear on its books related to either its vacation pay deferred 

debit or its operating liability.  Id.  There is no reduction to its expenses, and no allocation to 

capital projects.   

The Commission should reject ComEd’s argument.  The total liability includes the 

deferred debit recorded in Account 186 as well as the liability recorded in Account 190 to which 

the Company properly included in its ADIT calculations.  The proper way to view the recording 

of vacation pay which ComEd owes –and to estimate the ADIT associated with that amount – is 

to look at the vacation pay expense, and to debit for vacation pay expense and credit for accrued 

vacation pay liability.  For the capitalized portion, a credit is made to vacation pay expense and a 

debit is made for the vacation pay to be capitalized.  Thus recording the capitalized portion in a 

deferred debit account (which is an asset account) keeps that amount of the cost out of the 

income statement, and results in a lower amount be recorded as vacation pay expense in that 

period. 

The Proposed Order should be corrected to reflect the entire ADIT balance for Accrued 

Vacation Pay, and reduce ComEd’s rate base by $8.540 million.  CUB Reply Br. at 6.  The 

Proposed Order at pages 15-16 should be revised as shown below. 

Exception No. 1 

Analysis and Conclusions 
 
It is not disputed that ADIT results from the timing difference 

between when a certain item is recorded as an expense and when the 
actual tax liability occurs for that item.  Because the taxes are supplied by 
ratepayers, they represent cost-free capital available to the utility for 
investment and should not earn a return for the benefit of the shareholders. 
For this reason, ADITs are deducted from the regulated utility's rate base.  
Cent. Illinois Light Co. v. Illinois Commerce Comm'n, 252 Ill. App. 3d 



6 
 

577, 582-83, 624 N.E.2d 819, 823 (1993), citing City of Alton v. 
Commerce Commission (1960), 19 Ill.2d 76, 165 N.E.2d 513. 

 
It is also not disputed that ComEd’s deferred debit consisting of 

the accrued vacation pay in question did not reduce expense for either 
book or tax purposes.  Further, ComEd did not record any ADIT 
associated with the accrued vacation pay in question.  Therefore, based on 
the evidence presented, it appears that there is no timing differential here.   

 
However, ComEd failed to properly calculate the total ADIT 

balance associated with its accrued vacation pay.  In this case, to get the 
appropriate amount of ADIT, we need to net two items before 
consideration of ADIT to get the accrued vacation rate base deduction: (1) 
the accrued vacation pay liability and (2) the deferred debit that exists in 
account 186 for accrued vacation pay that is expected to be capitalized. 
The net of those 2 items is the amount of rate base deduction before 
considering ADIT. This is a net credit amount, i.e., a rate base deduction. 
 ComEd must recognize ADIT on its accrued vacation pay liability and on 
a deferred debit balance of accrued vacation pay it expected to capitalize.  
CUB witness Smith calculated that ComEd’s entire actual ADIT balance 
can be calculated by multiplying the accrued vacation pay, net of the 
deferred debit, by the combined income tax rate of 41.175%, resulting in a 
$8.54 million reduction to ComEd's rate base.  The Commission concludes 
that ComEd failed to account for the entirety of its ADIT balance, and 
adopts CUB’s adjustment.  

 
We additionally note that, as Staff and ComEd point out, the 

situation here is not the same as the one that was present in ComEd’s last 
formula rate case, Docket 11-0721.  There, a timing difference between 
what was expensed and the income tax liability was established.  See, 
Docket 11-0721, final Order of May 29, 2012, at 66-67.  Further, Staff 
correctly points out that no accounting authority was cited by ComEd or 
the AG/AARP or CUB.  No authority was presented establishing that 
recording a debit, which was done here, warrants the same treatment as 
recording a reduction to expense, which was what was done in Docket 11-
0721.   

 
Finally, while the Commission is mindful of the extraordinarily 

short time frames in 220 ILCS 5/16-108.5, it is also mindful of what must 
be contained in briefing.  This issue was unnecessarily complicated by the 
post-trial briefs, which, with the exception of Commission Staff, were 
merely a regurgitation of testimony.  Briefs require a statement of the 
issue, the relevant law (or in this case, the applicable accounting principle) 
application of that law/principle and a conclusion.  A regurgitation of 
testimony does not state the issue and it complicates what is at issue in a 
manner that is unnecessary.    
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The Commission therefore declines to make the adjustment that 

the AG/AARP and CUB recommend.   
 

V. OPERATING EXPENSES 

C. Potentially Contested Issues 

1. Administrative and General Expenses 

d. Merger Expenses 

The Proposed Order allows ComEd to recover $7.213 million in jurisdictional operating 

expenses for 2011 expenses relating to the proposed merger between ComEd’s parent company, 

Exelon, and Constellation Energy Group, Inc. (“Exelon-Constellation Merger”).  The 

Commission should deny recovery of costs associated with this merger, a merger not even 

involving ComEd but rather ComEd’s parent company, and from which ratepayers have yet to 

realize any savings.  The Proposed Order acknowledged that ratepayers face risks in this merger, 

but states that customers “have been allocated savings that are reasonably proportional to the 

risks they face.”  Proposed Order at 70.  In fact, ComEd did not identify any savings to 

customers for the year in question in this docket, 2011.  Even ComEd’s broad estimation of 

future projected savings – which will be achieved on a net basis beginning first in 2013 – only 

narrowly surpasses the costs ComEd expects its customers to bear.  See ComEd Ex. 15.0 at 5:97-

103.  Any future savings are purely speculative, and it is not reasonable for Illinois ratepayers to 

absorb any portion of the risk attributable to a merger of a utility’s parent company for which no 

savings have yet been achieved. 

The Proposed Order describes the costs incurred and labeled as “merger expenses;” 

however, from the Proposed Order’s own descriptions, it is clear these are actually pre-merger 
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costs.  See Proposed Order at 70.  ComEd witness Jirovec admits that, because the merger was 

not consummated in 2011, no merger savings could possibly be achieved in 2011: 

The merger was not consummated until April 2012, so by 
definition you can't achieve merger savings until after the 
confirmation of the transaction. So in 2011, that's correct, no 
merger savings could be realized legally. 
 

Sept. 25, 2012 tr. at 110:15-19.  Likewise, ComEd has not reflected merger savings as an offset 

to costs in its current proposed revenue requirement.  Costs incurred prior to the consummation 

of the Exelon/Constellation merger, and prior to achieving any ratepayer savings, should be 

borne exclusively by shareholders.  Even if these Exelon/Constellation pre-merger costs were 

analyzed as “costs-to-achieve” i.e., expenses for cost-cutting programs, it would be inequitable to 

charge such costs to ComEd ratepayers in the current proceeding because there are no merger 

savings being passed onto ComEd customers in this case.  The Company has not even committed 

to any specific level of savings to be passed through to ratepayers.  Sept. 25 tr. at 146:7-9.  The 

Proposed Order’s finding that net savings are “reasonably likely to occur” (Proposed Order at 

70) provides no comfort to ComEd’s ratepayers, who, if the Proposed Order is adopted, will be 

paying out now for savings that are merely “reasonably likely” to occur at some date in the 

future. 

CUB maintains that these costs should be evaluated using the same analysis as a merger 

occurring under Section 7-204(c) of the PUA.  Although the merger occurred between ComEd’s 

parent and another utility parent and thus is does not result in “a change in the ownership of a 

majority of the voting capital stock of an Illinois public utility,” (220 ILCS 5/7-204(c)) the same 

analysis can be applied here because the principles underlying the requirements in Title VII of 

the PUA also apply here.  Section 7-204(c) protects ratepayers in the event of a merger by 

requiring that savings be allocated as a condition of approving a transaction and also requires a 
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Commission determination with regard to whether “the companies should be allowed to recover 

any costs incurred in accomplishing the proposed reorganization and, if so, the amount of costs 

eligible for recovery and how the costs will be allocated.”  Id.  Ratepayers require this same 

protection where the merger involves a utility’s parent and costs are being passed on to utility 

ratepayers.  The Commission should, as it has done in the past, only allow costs insofar as those 

costs are offset by savings of equal or greater amount, thereby essentially holding ratepayers 

harmless in the merger transaction.  CUB will not repeat the arguments set forth in its Initial and 

Reply briefs regarding previous Commission rulings on utility mergers, but incorporates them 

herein by reference.  See CUB Init. Br. at 13-15, CUB Reply Br. at 10-12. 

 It is not appropriate for ComEd’s ratepayers to bear the risk of pre-merger costs for a 

merger that the Commission did not review or approve, and for which no offsetting savings—or 

even a firm commitment of a specific level of future savings – are realized in the year at issue.  

Therefore, CUB respectfully requests that the Commission amend the Proposed Order at page 70 

as shown below. 

Exception No. 2 
 

Commission Analysis and Conclusion 
 
 ComEd requests approval to include in its formula rate update 
approximately $7.2 million of costs related to the merger of Exelon and 
Constellation.  While Staff agrees with ComEd’s request, the AG/AARP 
and CUB maintain an objection to the recovery of these costs and request 
a reduction in the amount of $6.8 million and $7.2 million, respectively.  
The costs incurred in merger expenses included pre-merger costs for the 
evaluation and development of combined company processes, policies, 
procedures, organizational structures, compensation and benefits plans, 
information technology systems, internal and external communications 
plans, coordination of a combined calendar for key meetings, events and 
deliverables, the identification of risks and the development of risk 
mitigation plans.  The costs do not include transaction costs such as 
attorney and banker fees.  The record demonstrates that the $7.2 million 
represents costs that were incurred in 2011 in order to achieve post-merger 
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operational cost savings that will be passed on to ComEd’s customers in 
2012 and for the indefinite future did not result in any savings that were 
passed on to ratepayers in 2011.  Through 2015, these savings are 
estimated to amount to $156 million net of the costs that will be incurred 
to achieve them.  In 2015, and annually thereafter, the per-year cost 
savings are estimated to be $66 million.  The record establishes that 
substantial net savings resulting from these costs are not reasonably likely 
to occur until 2013; that both shareholders and ComEd customers face 
risks and that ComEd’s customers have been not yet been allocated 
savings that are reasonably proportional to the risks they face; that the 
principles underlying Section 7-204(c) are applicable here does not 
prohibit recovery of the costs at issue; and that nothing in the orders of the 
FERC or the MPSC upon which the AG/AARP and CUB rely support 
preclude denying recovery of these costs.  For the reasons above, the 
Commission agrees with ComEd and Staff CUB and AG/AARP and finds 
that the $7,213,346 of costs related to the pre-merger of Exelon and 
Constellation were incurred in order to and were necessary to realize 
future savings, and were prudently incurred and are reasonable in amount 
cannot be recovered from ratepayers.   

 
 
 
IX. CONCLUSION 
 

CUB respectfully requests that the Commission adopt the recommendations discussed 

herein and in CUB’s Initial and Reply Briefs and reduce ComEd’s proposed reconciliation 

revenue requirement accordingly. 

  
Dated:  November 29, 2012   THE CITIZENS UTILITY BOARD 
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Christie Hicks, Attorney 
Kristin Munsch, Director of Policy 
and Senior Attorney 
309 W. Washington, Suite 800 
Chicago, IL 60606 
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Fax: 312-263-4329 
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