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BRIEF ON EXCEPTIONS AND EXCEPTIONS ON REOPENING OF  

THE PEOPLE OF THE STATE OF ILLINOIS 

 
 The People of the State of Illinois, ex rel. Lisa Madigan, Attorney General of 

the State of Illinois (“the People” or “AG”) , in accordance with the Administrative 

Law Judges’ ruling of November 16, 2011, and pursuant to Section 10-111 of the 

Illinois Public Utilities Act (“the Act”) , 220 ILCS 5/10-111, and Part 200.830 of the 

Commission’s Rules, 83 Ill.Adm.Code 200.830, hereby file their Exceptions and Brief 
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on Exceptions to the Proposed Order issued by the Administrative Law Judges on 

November 5, 2012 (“Proposed Order” or “PO”) in the Illinois Commerce 

Commission’s (“Commission”) review of Nicor Gas Company’s Performance Based 

Rates (“PBR”) Program, conducted pursuant to the requirements of Section 9-244(c) 

of the Illinois Public Utilities Act (“the Act”). 

INTRODUCTION 

 On the issue of storage operations in 2001, the Proposed Order provides no 

discussion whatsoever on the parties’ analyses of the facts and their arguments 

based on those facts.  Nevertheless, it concludes that: 

While the Commission questions the Company intentions during the 
implementation of this program, it does not appear that the actions 
call for the type of refunds requested by the AG and CUB. The 
Company did follow the withdrawal percentages established in the 
Commission’s Order approving the program. It was not necessarily 
foreseeable to think that the gas prices would spike during 2001. It 
would be necessary to look at the program as a whole and not just a 
limited period. There is no provision under Section 9-244(c) to order 
this type of refund. Therefore, the request of the AG and CUB is hereby 
rejected. 
 

Proposed Order, p. 17. 

 Section 9-244(c) of the Illinois Public Utilities Act (“the Act”) mandates this 

statutory review of Nicor’s Performance Based Rates (“PBR”) Program, in order to 

determine whether Nicor’s implementation of the PBR program met the 

Commission’s objectives for the plan.  These objectives necessarily require that 

Nicor demonstrate that its performance under the plan fulfilled the relevant criteria 

of Section 9-244 for alternative regulation programs.  Those requirements are in 

addition to, and not a substitute for, the need to obey the basic rules under which all 
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gas utilities were – and still are – expected to operate, whether or not they serve 

customers subject to a non-traditional form of regulation. 

 The Proposed Order resolves years of investigation and analysis of this issue 

with four paragraphs describing the testimony and six cryptic sentences that 

disregard one of Nicor’s most fundamental obligations to its customers: to not take 

any actions that will increase the cost of gas.  Specifically, Part 525.40 of the 

Commission’s rules states that utilities are required to “…refrain from entering into 

any such transaction that would raise the Gas Charge(s).” 83 Ill.Adm.Code 525.40, 

Purchased Gas Charge, Recoverable Gas Costs.    

 The review of Nicor’s alternative regulation plan presented by the Proposed 

Order, however, ignores overwhelming evidence of the fact that Nicor, on multiple 

occasions and in a variety of circumstances, manipulated that Benchmark, the very 

standard by which its performance under the PBR plan was to be judged, and in 

doing so, acted in ways that increased the cost of gas for its customers, in violation 

of the law under which the Commission approved the PBR program, Section 9-444 

of the Act and of the Commission’s own rules.   

 The authorizing Order for the PBR program and this review1 noted that the 

Commission’s Staff harbored concerns regarding the operation of the PBR 

program’s salient feature, the Gas Cost Performance Program’s Benchmark.  The 

Commission responded to those concerns by noting that Nicor Gas itself assured the 

                                                        

1 Northern Illinois Gas Company d/b/a NICOR Gas Company, Petition for permission to place into effect 
proposed Rider 4, Gas cost, pursuant to Section 9-244 of the Illinois Public Utilities Act, Order, 
November 23, 1999 (“Order”). 
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parties that the Commission retained oversight over the operation of the 

Benchmark:  “…this program will be subject to review after two years.”  Order at 38.

 This proceeding embodies the review that the Commission intended would 

address those concerns.  The People take exception to the Proposed Order’s 

conclusions on the storage management issue, which are the direct result of Nicor’s 

implementation of the GCPP and the Benchmark through which the GCPP operated.  

Those conclusions fail to resolve the very concerns that the Commission’s 

authorizing Order purported the statutory review should address.   

 The People will argue that the Proposed Order’s conclusions regarding the 

storage manipulation issue are unsupported in both law and fact.  Because Nicor has 

produced insufficient evidence to demonstrate that it acted in accordance with the 

objectives of the GCPP as approved by the Commission and as required by 

Commission rules and Illinois law in connection with gas costs charged to customers 

for gas consumed during the months of February, 2001 and March, 2001, the People 

maintain that ratepayers are entitled to refunds of at least $64.1 million, plus 

interest to compensate them for those unjust and unreasonable gas commodity 

charges, as explained in this Brief on Exceptions at 22-26.2  Evidence on Nicor’s 

abuse of the GCPP during these two months, presented by the AG through its expert 

witness David Effron, is unrebutted in the record.   

                                                        

2 This $64 million is in addition to those refunds recommended by the Proposed Order to be 
refunded to customers, i.e., 1) the amounts agreed to be refunded to customers by ICC Staff and Nicor 
in their Stipulation, amounting to $64 million; and 2) the $8.1 million adjustment on DSS withdrawals 
recommended by CUB.  Proposed Order at 4, 28; “Stipulation Between Northern Illinois Gas Company 
and the Staff Witnesses of the Illinois Commerce Commission,” (“Stipulation”) filed February 16, 
2012 in this docket. 
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 In the alternative, the People request that should the Commission decide that 

Nicor has produced insufficient evidence to demonstrate that it acted in accordance 

with the objectives of the GCPP as approved by the Commission and as required by 

Commission rules and Illinois law throughout the duration of the GCPP, that it order 

Nicor to compensate customers in one of the amounts calculated in AG witness 

Effron’s testimony (AG Ex. 1.3, Schedule DJE-7), as determined by the calculation 

presented in that testimony, and as explained in this Brief on Exceptions at pages 

27-29.  The calculation contained in that exhibit proposes a refund between 

$144,796,000 and $181,879,000, plus interest, which particular amount the People 

recommend that the Commission adopt in accordance with their findings in this 

case.     AG Ex. 1.3, Schedule DJE-7.  

 With the exclusion of Exception No. 1, the People’s Proposed Language 

appears in its entirety at the end of this brief, beginning on page 34. 

 The People request at this time, pursuant to Part 200.850 of the 

Commission’s rules, 83 Ill.Adm.Code 200.850, that the Commission grant Oral 

Argument in this very important proceeding.  The issues in this proceeding are 

complex, the docket is voluminous and due to the passage of time, many, if not all of 

the Commissioners may be unfamiliar with the relevant facts and law.  Where the 

case is complex, the need for a comprehensive understanding and informed exercise 

of Commission discretion on behalf of ratepayers is even more critical than usual.  

The principle which the People are asking the Commission to uphold is straight-

forward:  that the Commission, through the regulatory authority granted by the 
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General Assembly, recognize the interests of ratepayers and see that they are made 

whole as a result of abusive, unjust and unreasonable utility actions taken during 

the course of the alternative regulation plan approved by this Commission in Docket 

No. 99-0127, in violation of Commission rules and Section 9-244 of the Public 

Utilities Act.  The benefits to the Commission for holding Oral Argument in this case, 

given its complexity and the serious issues it raises, could not be clearer.   

I. EXCEPTION NO. 1:  The Proposed Order’s Account of the Evidentiary 
Hearings in this Case Is Incomplete and Should Be Corrected to 
Reflect the Fact that Nicor Withdrew the Testimony of its Rebuttal 
Witnesses Labhart and O’Connor. 

 

 On February 28, 2012, during the second day of evidentiary hearings in these 

proceedings, and immediately prior to their scheduled cross-examinations, Nicor 

unexpectedly withdrew in its entirety the pre-filed rebuttal and surrebuttal 

testimonies of Mr. Glenn Labhart and Dr. Phillip O’Connor.  Tr. 1378-1379.   

Witnesses for the AG and CUB had responded to Mr. Labhart’s and Dr. O’Connor’s 

pre-filed rebuttal testimony in their respective pre-filed rebuttal testimonies, but 

following this withdrawal, neither Mr. Labhart nor Dr. O’Connor were cross-

examined by the AG, CUB, ICC Staff or any other party.  In order to correctly reflect 

these developments, the seventh paragraph on page 2 of the Proposed Order should 

be modified as follows: 

On April 29, 2011, Nicor filed the rebuttal testimony of the following 
witnesses:  James M. Gorenz; Phillip O’Connor; Paul R. Carpenter, 
Ph.D., Principal at The Brattle Group; Glenn Labhart; and David A. 
Moes, Managing Director, Navigant Consulting Inc. and Christopher G. 
Gulick, Principal, Bates White, LLC.  
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 The first paragraph on page 3 of the Proposed Order should be modified as 

follows: 

On December 20, 2011, Nicor Gas filed the surrebuttal testimony of 
the following witnesses:  Mr. Gorenz; Mr. Labhart; Dr. O’Connor; Dr. 
Carpenter; and Messrs. Moes and Gulick.  

 
 The second paragraph appearing on page 3 of the Proposed 

 Order should be modified as follows: 

Evidentiary hearings were held on February 28, February 29, 2012, 
and March 1, 2012, before duly-authorized ALJs of the Commission at 
its offices in Chicago.  At these evidentiary hearings, Nicor, Staff, the 
AG, and CUB entered appearances and presented testimony.  The 
Retail Energy Supply Association (“RESA”) and Interstate Gas Supply 
of Illinois, Inc. (“IGS”) also entered appearances.  Mr. Gorenz, Dr. 
Carpenter, and Messrs. Moes and Gulick testified on behalf of Nicor.  
On February 29, 2012, Nicor withdrew in its entirety the rebuttal and 
surrebuttal testimonies of Mr. Glenn Labhart and Dr. Phillip O’Connor.   
Ms. Everson and Mr. Zuraski testified on behalf of Staff.  Mr. Effron 
testified on behalf of the AG.  Mr. Mierzwa testified on behalf of CUB.  
Certain additional materials were received into the record by order of 
the ALJs. 

 
II. EXCEPTION NO. 2:  The Proposed Order’s Analysis of the Storage 

Manipulation Issue is Incomplete and Legally Insufficient As It 
Questions Nicor’s Intentions During the GCPP Without Explaining or 
Analyzing Its Concerns . 

 
 The Proposed Order’s very brief analysis of the storage manipulation issues 

raised by the AG and CUB begins with the statement: “…the Commission questions 

the Company intentions during the implementation of this program.”  Proposed 

Order at 17. 

 The People take exception to this provocative statement not because we 

disagree with the issue it raises, but because it raises issues without resolving them.  

To begin its analysis of the storage withdrawal topic in this manner begs a variety of 
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questions.   What actions of the Company underlie the questions to which the 

statement refers?  What questions did those actions raise?  In framing its discussion 

in this way, the Proposed Order appears to suggest that Nicor’s intentions are 

relevant to this review, yet the paragraph that follows does not address any of the 

issues raised by this statement.   The instant record, however, sheds considerable 

light on the Company’s intentions during the GCPP. 

 The Commission approved Nicor’s proposal for an alternative regulation plan 

pursuant to Section 9-244 of the Public Utilities Act.  That statute provides that the 

Commission shall approve an alternative regulation program if the record 

demonstrates that 

(1) the program is likely to result in rates lower than otherwise would have 
been in effect under traditional rate of return regulation for the services 
covered by the program and that are consistent with the provisions of 
Section 9-241 of the Act; and  

(2) the program is likely to result in other substantial and identifiable         
benefits that would be realized by customers served under the program 
and that would not be realized in the absence of the program; and 

(3) the utility is in compliance with applicable Commission standards for 
reliability and implementation of the program is not likely to adversely 
affect service reliability; and 

(4) implementation of the program is not likely to result in deterioration of 
the utility’s financial condition; and 

(5) implementation of the program is not likely to adversely affect the 
development of competitive markets; and 

(6) the electric utility is in compliance with its obligation to offer delivery 
services pursuant to Article XVI; and 

(7) the program includes annual reporting requirements and other 
provisions that will enable the Commission to adequately monitor its 
implementation of the program; and 

(8) the program includes provisions for an equitable sharing of any net 
economic benefits between the utility and its customers to the extent the 
program is likely to result in such benefits. 

 
220 ILCS 5/9-244(b). 
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 These requirements reveal a pattern worth noting.  The intended beneficiary 

of alternative regulation plans under the Act is clearly the ratepayer, not the utility.  

Criterion Numbers 1, 2 and 7 are specifically designed to benefit ratepayers, 

Criterion 1 through lower rates, Criterion 2 through “other substantial and 

identifiable benefits”3 and Criterion 7 through reporting requirements to assist in 

Commission oversight.   Criteria 3 and 5 are also designed to protect ratepayers by 

avoiding detrimental impacts on reliability and competition.  Criterion 4 is intended 

to avoid damaging effects on the utility.  Criterion 8 intends that any economic 

benefits be shared equally between the utility and ratepayers.4   Overall, the focus is 

on improving or not harming ratepayers, while creating a neutral impact on the 

Company (with the exception of Criterion Number 8).  The overwhelming evidence 

in this case, however, demonstrated that the Company’s intentions were at odds 

with the thrust of these requirements, as its actions focused on how Criterion 

Number 8 could be maximized in favor of the Company.   By law, the Commission 

could not approve a plan that subordinated ratepayer benefits to those of the 

utility’s shareholders. 

 First, the ICC Staff witnesses made clear in their testimony in this proceeding 

that the Company’s intentions in implementing the GCPP were unmistakable:  Nicor 

designed the GCPP to be a profit-enhancing program, and took advantage of the plan 

                                                        

3 No evidence was introduced in this review to demonstrate that the GCPP ever produced any other 
“substantial or identifiable benefits” for customers as set forth in Section 9-244. 
4  Criteria 6 is irrelevant to this proceeding as it applies only to electric utilities. 
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to increase profits for its shareholders at every possible opportunity.  As Staff 

witness Zuraski testified, “…the Company discovered a way to profit through the 

GCPP with virtually no effort, through net withdrawals of old gas (purchased well 

before the PBR program went into effect) that originally cost the Company less than 

40 cents per MMBTU.”  ICC Staff Ex. 1.0R at 5. 

 Testimony provided on a variety of issues other than storage manipulation 

revealed that availing itself of opportunities to benefit its shareholders was the chief 

motivation behind Nicor’s decisions while the GCPP was in effect.  The Proposed 

Order listed each of the issues on which ICC Staff and Nicor came to agree would be 

resolved through the Stipulation.  Although the Stipulation did not identify how any 

particular testimony supported any of the stipulated adjustments, testimony 

supplied by ICC Staff and admitted into the record describes the following issues as 

characteristic of Nicor’s pursuit of its own interests over those of its customers: 

 LIFO derived savings: LIFO strategy was “an accounting trick” used to take 

advantage of historical differences in market prices, would most likely increase base 

rates and future PGA rates, and did not reflect any improvements in efficiency or gas 

purchasing acumen.  ICC Staff Ex. 1.0R at 20-21. 

 In-field Transfers/Storage credit adjustment: Nicor failed to identify or 

quantify in-field transfers in 11 months in 2000 and for all of 2002, when doing so 

would have hurt their performance under the Benchmark, but identified and 

quantified in-field transfers very aggressively in 2001, when it benefited the 
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Company the most and resulted in greater “savings” under the GCPP.  ICC Staff Ex. 

1.0R at 26-36.  

 Reversal of costs from 2000 affiliate discount: Nicor lacked any legitimate 

reason to enter into certain transactions with its Nicor Enerchange affiliate, and 

incurred increased gas costs when it did so, despite previous assurances to the 

Commission in Docket No. 99-0127 that storage withdrawals were a function of 

weather and could not and would not be manipulated by the Company.  ICC Staff Ex. 

1.0R at 39-42.  

 Reversal of costs from 2001 weather insurance:  Nicor provided a $2 million 

discount to Aquila that ultimately increased gas charges to ratepayers by $3 million.  

ICC Staff Ex. 1.0R at 42-44. 

 Adjustment based on certain Hub revenues:   Nicor improperly excluded 

revenues from the PGA, depriving customers of the associated offset to gas costs.  

ICC Staff Ex. 1.0R at 47-50. 

 Revision of Benchmark to reflect capacity costs:  During the 9d, making 9-

0127 proceedings, Nicor deliberately halted negotiations with interstate pipelines 

until the case was almost over and resumed them after no more evidence would be 

entered into the record, in order to hide new contract rates from the ICC’s 

consideration of the benchmark, making it easier for Nicor to beat the benchmark 

and create “savings”.  ICC Staff Ex. 2.0R at 25.    

 Revision of Benchmark to reflect capacity management credits: Nicor 

improperly reduced its capacity management credits in a way that improperly 
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impacted the Commission’s determination of the Benchmark, enabling Nicor to earn 

unwarranted rewards under the GCPP and increasing gas costs for ratepayers.  ICC 

Staff Ex. 2.0R at 33-36. 

 Given the ICC Staff’s thorough analysis of the above issues, the Company’s 

intentions for the GCPP, as alluded to in the Proposed Order’s conclusion, are 

blatantly obvious.  That its motivations regarding management of its gas storage 

inventories were any less tainted, as described below, is simply not credible. 

III. EXCEPTION NO. 3: The Proposed Order’s Suggestion that the 
Commission Lacks Authority to Grant the Refunds Requested by the 
AG and CUB is Unsupported. 

 
 The Proposed Order’s analysis on storage manipulation continues its initial 

observation with the conclusion that “…it does not appear that the actions call for 

the type of refunds requested by the AG and CUB.”  Proposed Order at 17. 

 This statement is as confusing as the statement that precedes it.  It appears to 

link questions the Proposed Order says underlie the Company’s intentions for the 

GCPP with the type of refunds sought by the AG and CUB, as if to suggest that those 

questionable intentions might justify some refunds but not others.  Given that the 

ICC Staff and Nicor have already agreed to a $64 million refund to customers in 

connection with a variety of issues – all of which reflect the Company’s self-serving 

intentions -- it is unclear what is meant when “the type of refunds” referenced in 

this statement are characterized as somehow inappropriate.  It is either a reference 

to refunds claimed by the AG and CUB as due ratepayers in connection with the 

Company’s manipulation of its gas storage operations and withdrawals under the 
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GCPP or it is a reference to the size of the refund sought by the AG and CUB.  

Without knowing the context of this statement, the People must address each 

possibility. 

 In its Second Interim Order in this proceeding, the Commission explicitly 

anticipated the possibility that its review could result in refunds.  In fact, it noted 

that “…all parties agree that some amount of refunds will be in order, although there 

remain outstanding issues amongst the parties concerning the amount of refunds.”  

Second Interim Order at 4.  The Commission further noted that the parties 

(including Nicor) recognized “…the possibility that one or more types of refunds 

may need to be made,”…and that this 9-244 review “…is the appropriate formal 

mechanism to consider the totality of issues currently before this Commission as a 

result of the operation of the Program, including the transactions occurring in 

1999.”  Id. at 5.    

 In reopening this docket, the Commission stated it would consider  

…all issues relating to the operation of the Program Nicor Gas 
implemented under tariffs filed in accordance with the Commission’s 
Order entered November 23, 1999 in Docket 99-0127, and all issues 
relating to any refunds that may be owing to Nicor customers as a 
result of the operation of the Program and as a result of the operation 
of the Company’s Rider 6 in 1999, 2000, 2001 and 2002, and for 
ordering such other and further relief as deemed equitable and just.”  

 
Second Interim Order at 5-6. 

The Commission added that it would “…examine any issues it deems appropriate in 

light of new information raised in the current docket.”  Id. at 6. 
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 It is apparent that in reopening the record in this case, the Commission took 

a broad view of its discretion to act in granting refunds.  There is nothing in the 

Second Interim Order to suggest that the Commission would consider refunds in 

response to some issues but exclude the possibility of refunds with respect to 

others.  This statement in the Proposed Order is unsupported by either facts or law. 

 If, on the other hand, the Proposed Order means to suggest that the “type of 

refund” being requested by the AG and CUB is somehow inappropriate due to its 

size, the People assert that there has been no credible argument made or evidence 

produced in this proceeding to suggest that the Commission lacks the authority to 

make customers whole or that Nicor lacks the financial resources to implement such 

a ruling.  The People address the issue of Commission authority to order refunds in 

Section VII of this brief. 

IV. EXCEPTION NO. 4 : The Proposed Order Incorrectly Suggests that the 
Company’s Storage Management Policies Were to be Dictated by the 
Benchmark, Rather Than by the Interests of Ratepayers.   

 
 In observing that Nicor “…did follow the withdrawal percentages established 

in the Commission’s Order approving the program,” Proposed Order at 17, the 

Proposed Order’s analysis would appear to represent that the withdrawal 

percentages used to construct the Benchmark were intended to dictate the 

Company’s management of its gas inventory.  The assumptions behind this 

statement are mistaken.  The withdrawal percentages were established for the 

purpose of calculating the Storage Credit Rate (“SCR”) that constituted one 

component of the Storage Credit Adjustment (“SCA”), a separate input to the GCPP 
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benchmark.  There was no requirement, or even any implicit intent, that the 

Company adhere strictly to the SCR withdrawal percentages in its managing its 

storage operations.   

 Nicor’s original alternative regulation petition had proposed a new Rider 4, 

“Gas Supply Performance Program” which would use a market-sensitive benchmark 

and compare the company’s annual costs under that benchmark with the company’s 

actual gas costs as calculated under Rider 6.  Nicor’s GCPP petition claimed that if 

the Commission approved its GCPP proposal, the Commission would no longer need 

to conduct annual prudence reviews under Rider 6 because the market-sensitive 

benchmark would substitute for the discipline of regulation by providing an 

objective prudence standard.  Order at 3.   

 Instead of having its recoverable costs determined in a Purchased Gas 

Adjustment (“PGA”) proceeding, in which the Commission would review costs and 

prudence issues. Nicor would have its recoverable costs determined through the use 

of a market-based benchmark, which would determine a benchmark gas cost.   Nicor 

proposed the benchmark as an alternative to the PGA, and the GCPP formula was 

designed to incent the Company to achieve lower gas costs than could be achieved 

under traditional regulation.  Order at 2.  To the extent Nicor’s costs under Rider 6 

were lower than the benchmark gas cost, Nicor would share the savings difference 

on a 50/50 basis with ratepayers.  Should Nicor’s actual cost of gas exceed the 

benchmark cost of gas, the shortfall would also be split equally between Nicor and 

its customers.  Order at 3. 
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 The benchmark formula was designed to replicate the market cost of gas 

through use of the following calculation: 

 
    Market Index Cost  
 
  Minus  Storage Credit Adjustment (SCA) 
    [SCA = Storage Credit Rate (SCR) X actual withdrawals)] 
  
  Plus  Firm Deliverability Adjustment (FDA) 
 
  Plus  Commodity Adjustment (CA)                           
 
  Equals  Benchmark Cost of Gas 
 
 
 Nicor had no ability to influence the Firm Deliverability Adjustment, as that 

was a fixed dollar amount.  Nor was it able to influence the Commodity Adjustment, 

as that was a product of actual deliveries to customers.   Neither of those factors, nor 

the Market Index Cost, were matters of significant controversy in the 99-0127 

docket.    

 The Proposed Order is incorrect in assuming that following the withdrawal 

percentage inputs in the benchmark formula was one of Nicor’s duties under the 

GCPP.   The Benchmark, as the Commission approved it, was “…designed as an 

accurate proxy for costs under traditional regulation …” Order at 39.    There was no 

obligatory component in the Benchmark formula that could be interpreted to dictate 

Nicor’s withdrawal and injection actions. Moreover, there is no directive in the 99-

0127 Order to suggest that the Commission expected Nicor to adhere to the 

withdrawal percentages used to construct the benchmark, especially if doing so 

would increase the cost of gas for ratepayers.  The purpose of the GCPP was not to 
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construct a formula to dictate Nicor’s storage strategy, but to give Nicor an incentive 

to purchase gas more efficiently with the goal of lowering gas commodity charges to 

its customers.  

 The alternative regulation provision in the Public Utilities Act under which 

the GCPP formula was authorized allowed the Commission to approve incentive 

regulation plans such as the plan presented to the Commission by Nicor in Docket 

No. 99-0127.  Mandatory withdrawal percentages were never part of the incentive 

regulation plan Nicor originally proposed, nor were they part of the Commission’s 

directives in approving that plan.  Rather, the concept underlying Nicor’s proposal 

(at least in theory) was to give Nicor the discretion to purchase gas for its customers 

in a way more likely to benefit those customers (given prevailing market conditions) 

than would traditional regulation.  There was never a proposal to create artificial 

standards to dictate Nicor’s decisions on gas withdrawals and injections in 

disregard of how application of those standards might impact ratepayers. 

 The goal behind the Benchmark was to make it as accurate a representation 

of Nicor’s most recent withdrawal patterns as possible, so that the benchmark 

would act as an appropriate incentive in creating a “price to beat.”   That Nicor 

would point to one component of the benchmark to justify the actions it took in 

disregard of ratepayer interests speaks volumes about the “intentions” that the 

Proposed Order alluded to as one the Commission “questioned.” 

 There was certainly no expectation that the Company would match the 

Storage Credit Rate withdrawal percentages when there was reason to believe that 
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doing so would be harmful to customers.  Nicor’s decision to follow the withdrawal 

percentages contained in the benchmark during critical periods when the GCPP was 

in effect had nothing to do with furthering the alleged goal of the GCPP: to increase 

the likelihood that ratepayers would pay less under the GCPP than under traditional 

regulation. Rather, there was ample reason to believe that suppressing the storage 

withdrawals to keep the withdrawals in line with the SCR percentages in the early 

months of 2001 would be costly to customers.   

 The Benchmark’s Storage Credit Adjustment equals the Storage Credit Rate5 

multiplied by the actual quantity of gas withdrawn from storage by Nicor during a 

calendar year.  CUB Ex. 1.0 at 15.   Staff witness Zuraski explained the SCA as 

follows:  

…the Storage Credit Adjustment (“SCA”) represents the difference in 
the value of gas when it was withdrawn from storage and the value of 
gas when it was injected into storage.  To represent this value, the SCA 
uses fixed monthly weights and actual monthly market prices to 
compute an annual storage credit rate, which is then multiplied by 
actual annual storage withdrawals.  Thus, this SCA fluctuates from 
year to year due to the movement in market prices and to changes in 
annual storage withdrawals.  When the SCA is positive, it implies that 
gas was more valuable during the withdrawal season than the 
injection season and thus, the use of storage is likely to decrease costs. 
Hence, the SCA is subtracted from the other components of the 

                                                        

5 The Storage Credit Rate is the difference between the weighted average Market Index price for 
injections (weighted by Nicor Gas’ actual 1994-1998 annual monthly injection amounts) and the 
weighted average Market Index Price for withdrawals (weighted by Nicor Gas’ actual monthly 
withdrawal volumes in the GCPP year).  Use of the SCR to calculate the SCA was intended to 
accurately represent those percentages of annual withdrawals made in high-cost months and those 
percentages of annual injections made in low-cost months.   See AG Ex. 1.3, Schedule DJE-1 for the 
SCR monthly injection and withdrawal weightings for each month that were approved in the 99-0127 
order.  
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benchmark (so an increase in the SCA is a decrease in the benchmark, 
while a decrease in the SCA is an increase in the benchmark).   

 
Staff Ex. 1.0R at 23-24. 

 According to the Lassar Report, the SCA represented “…a correction to the 

Market Price that reflects the fact that the true price of gas is not the market price at 

the time the gas was delivered, but the price at the time of the injection of the gas.  

CUB Ex. 1.02 at 11.  The purpose of the SCA was to incorporate into the notational 

benchmark this change in price so that Nicor will not ‘beat’ the benchmark through 

the simple operation of its historical injection and withdrawal patterns.”  Id., fn 2. 

 While market conditions may cause some variations from this pattern from 

time to time, incorporating the withdrawal schedule resulting from normal seasonal 

variations in price in the SCA would accurately reflect the price advantage 

consumers expect due to the fact that natural gas can be stored.  Most important, 

use of  this factor as an input to the benchmark formula would help create a 

benchmark market price that represented prudent gas purchases and would create 

an efficient “price to beat” under the GCPP.  As stated in the Commission’s Order in 

99-0127, the SCA was “…intended to recognize the annual benefit that Nicor Gas’ 

customers receive as a result of the Company’s purchase of gas supplies during off-

peak periods, when prices are typically lower, the injection of that gas into storage, 

and the withdrawal of those supplies to meet demand during peak periods, when 

prices are typically higher.”  Order at 13.   

 The Storage Credit Adjustment can be positive or negative, reflecting 

seasonal variations in the market price of gas during peak usage months and off-
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peak usage months. Multiplying the SCR factor times actual withdrawals to arrive 

at the SCA was meant to reflect the actual seasonal price differential associated with 

that efficiently-timed pattern of withdrawals and injections, and more importantly, 

to reflect the impact of that differential on gas costs that Nicor (as would any 

responsible utility) passed on to its customers in a traditional regulatory 

framework.   

 During 2000, the first year that the GCPP was in effect, the SCA was a 

negative number, “inverted” due to the fact that the average market price indices in 

the off-peak months, when gas is typically injected, were higher than in the peak 

months, when gas is typically withdrawn – just the opposite of the usual pricing 

pattern.   

 The actual SCA for 2000 was negative: -$0.6863.  AG Ex. 1.2 at 17-18; AG Ex. 

1.3, Schedule DJE-3, p. 1.  A negative SCA would increase the Benchmark . 

 During 2001, the SCA was a positive number, reflecting the more normal 

pricing pattern of high peak usage prices in the winter and lower off-peak usage 

prices in the summer.  But the SCA in 2001 was unusually high, much higher than it 

had been in the years 1994-1998 that the Commission had used to establish the 

benchline components of the SCA.   

 The actual SCA for 2001 was $2.7503.  AG Ex. 1.2 at 21; AG Ex. 1.3, Schedule 

DJE-4, p. 1.  A positive SCA would decrease the benchmark.      

 Nicor’s motivations in implementing the GCPP became especially clear 

during the 2001 heating season.  As the Lassar Report stated: 
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… Nicor recognized a small withdrawal in January, which was also 
predicted to be the highest priced gas of the year. Given its 
withdrawal performance in January, Nicor recognized that it would 
“under−perform” against the storage component of the Benchmark 
unless it, at minimum, matched its withdrawals to the SCR weightings.  
Thus, after January, Nicor planned a greatly reduced storage cycle in 
an attempt to beat the storage component of the Benchmark. 

 
CUB Ex. 1.03 at 52, fn 24. 

 After Nicor had “recognized a small withdrawal in January, which was also 

predicted to be the highest priced gas of the year,” by late January, Nicor knew that 

it was highly likely that its greatly reduced storage cycle for 2001 would be costly to 

customers. Tr. 1352 – 54.  Yet the Company persisted with this strategy.   

A. Storage Management in 2001. 

 Given that the Company knew that its actions would be detrimental to 

customers, it should not be able to now escape the consequences of those actions 

just because it had not imagined the extent to which those actions would harm 

customers.  AG witness Effron quantified the effect of Nicor’s suppression of its 

withdrawals for just two months, February and March of 2001: 

 While the reduced level of withdrawals in January 2001 can be 
explained by the low inventory at the beginning of the month and 
possibly weather, these factors cannot explain the reduced level of 
withdrawals for the remainder of the first quarter of 2001.  The stored 
gas inventory at the end of January 2001, although less than the 
average inventory in the prior seven-year period, was not 
exceptionally low, and the weather over the next two months was 
approximately normal (a bit colder actually). The primary reason for 
the magnitude of the reduction to the normal level of withdrawals in 
that two month period can only be the Company’s “greatly reduced 
storage cycle in an attempt to beat the Benchmark.”  The reduced 
withdrawals in February and March 2001 increased the cost of gas by 
approximately $64 million in those two months. Although this is not 
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as great as the effect of the reduced withdrawals in January 2001, it is 
by no means immaterial either. 

 
 AG Exhibit 1.4, at 17-18. 
 
 Nicor Gas did not respond to, or contest, this testimony.  In fact, the 

Company, at the last minute, withdrew the testimony of its main witness addressing 

the Company’s storage operations in the first quarter of 2001, a Mr. Glenn Labhart 

(referenced at AG Exhibit 1.4 at 11-12, 16-18).  By withdrawing the testimony of Mr. 

Labhart, Nicor Gas literally acknowledged that it was offering no response to Mr. 

Effron’s testimony regarding the effect of its suppressed withdrawals on the cost of 

gas to customers during February and March of 2001. 

 In this case, the only testimony Nicor had submitted in this proceeding that 

rebutted AG witness Effron’s testimony regarding Nicor’s very reduced withdrawals 

in February and March of 2001 was withdrawn.  Evidence justifying the Company’s 

withdrawal activities during February and March of 2001 is therefore non-existent. 

 At the end of January 2001, the Company had 54.5 Bcf of gas in inventory.  AG 

Ex. 1.4, Workpapers.  As Mr. Effron testified, this balance, although less than the 

average inventory in the prior seven-year period, was not exceptionally low.  In fact, 

the Company’s end-of-January inventory balance in 1995 was as low as 59.8 Bcf and 

in January of 1994, it was even lower, at 52.8 Bcf.  Id.   The Proposed Order’s account 

of the evidence in this issue leaves out this critical information:  the Company’s end-

of-January inventory balance during two years that the Commission reviewed in 

constructing the Benchmark (1994 and 1995) was close to or even lower than the 

2001 end-of-January balance that Nicor claims was too low to justify further 
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withdrawals.  In the prior seven years before 2001, there was one year when the 

inventory at the end of January was lower and two years where it was only a little 

higher.  Tr. 1361-62.  If the withdrawals in February and March of 2001 had 

matched the average February-March withdrawals for the years 1994-1998, the 

cost of gas would have been lower by $64.1 million.  AG Ex. 1.4, page 18.   This would 

have required an increase in the volume of withdrawals of approximately 24.5 Bcf 

Tr. 1356.  The record shows that inventory at the end of January 2001 would have 

supported increased withdrawals of this magnitude. Tr. 1358.  The Company offered 

no evidence that would indicate otherwise.  Tr. 1356-57.  

 In summary, as of the end of January 2001, Nicor knew that that it was highly 

likely that reducing its storage withdrawals in the coming months would be costly to 

customers, but it persisted with this plan in its “attempt to beat the storage 

component of the Benchmark.” The Company should not now be allowed to escape 

the consequences of its actions.  Yet the Proposed Order appears to exempt Nicor 

from any responsibility for the lower withdrawals in the early months of 2001 

based on the level of storage gas in inventory at the end of January, ignoring 

evidence that firmly establishes the fact that there was nothing abnormally low 

about the January 2001 inventory balance: 

 According to the record the inventory levels at the end of 
January 2001 was 56.8 Bcf. The levels at the end of January 2000 was 
65.5 Bcf, in 1999 it was 76.2 Bcf, in 1998 it was 81.8 Bcf and in 1997 it 
was 73.3 Bcf. The 4 year average preceding 2001 was 72.4 Bcf or 30% 
higher than 2001. If the company would have withdrawn more gas 
form [sic] its inventory, this would have caused Nicor’s to replace the 
gas layers at current market prices. 
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Order at 16. 

 AG witness Effron, however, had explicitly addressed these points: 

 On cross examination, the Company cited to data showing that 
the storage inventory at the end of January in four of the seven years 
preceding 2001 was higher than it was at the end of January 2001.   
Tr. 1360-63.   This is perfectly logical, as AG witness Effron had 
testified that stored gas inventory at the end of January 2001 was less 
than the average inventory in the prior seven-year period, so by 
definition the stored gas inventory at the end of January in at least 
some, if not most, of those earlier years would have been higher than 
the stored gas inventory at the end of January 2001.  In addition, 
referring to the workpapers accompanying AG Exhibit 1.4, from which 
the Company’s January storage data were taken, it can be seen that 
while the January inventories were higher in the cited years, the 
withdrawals in those years were also much higher.  For example at 
the end of January 1999, the Company had 76.2 Bcf in storage. Tr. 
1361.  However, the gross withdrawals in February and March 1999 
totaled 52.5 Bcf, exceeding the withdrawals in February-March 2001 
by 35.7 Bcf.  AG Ex. 1.4, Workpapers.  The fact that the storage 
inventory at the end of January in certain of the years before 2001 
was higher than it was at the end of January 2001 says nothing about 
the extent to which withdrawals in February and March could have 
been increased, given the volume of inventory at the end of January 
2001. 
 The Company has offered no evidence to rebut AG witness 
Effron’s testimony that the withdrawals in February and March could 
have been safely and prudently increased by 24.5 Bcf, with substantial 
savings to customers.  This analysis is based on increasing the 
withdrawals to the average for the years 1994-1998.   If the 
withdrawals in February-March of 2001 had been at the same level of 
withdrawals in February-March 1998, the results would have been 
virtually identical, both in terms of increased volume and savings to 
customers. AG Ex. 1.2, Schedule DJE-5, at 3-4; AG Ex. 1.4 at 18.   The 
only reason for the suppression of withdrawals in February and 
March of 2001 was the greatly reduced storage cycle in an attempt to 
beat the storage component of the Benchmark. Tr. 1357-58. 

 
AG Initial Brief at 34-35. 

 It is true that if the Company would have withdrawn more gas from its 

inventory in February and March of 2001, this would have caused Nicor to replace 
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the withdrawn layers at current market prices.  That is exactly the point.  If the 

Company had withdrawn more gas from its inventory, the replacement of the 

withdrawn layers would have been at market prices in effect throughout 2001, 

especially in the summer months.  As the analyses by AG and CUB established, this 

would have been of enormous benefit to customers.  The only thing that prevented 

the Company from following this course of action was its greatly reduced storage 

cycle in an attempt to beat the storage component of the Benchmark. 

 As it occurred, Nicor’s net withdrawals in the first quarter of 2001 were only 

29.6 Bcf, in the seven years between 1994 and 2000, net withdrawals ranged from 

57.1 Bcf to 81.9Bcf, with an average of 70.6 Bcf.  The average net withdrawal in the 

first quarter for the years 1994 to 2000 was 138% greater than the first quarter net 

withdrawal in 2001.  The lowest first quarter net withdrawal in any of the years 

1994 through 2000 was 93% greater than the first quarter net withdrawal in 2001.  

Consequently, Nicor’s inventory as of the end of March, 2001, was in fact, higher 

than the stored gas inventory as of the end of March in any of the seven preceding 

years, even though the stored gas inventory at the beginning of January 2001 was 

lower than in any of the seven preceding years.  By any objective standard, Nicor’s 

net withdrawals for the first quarter of 2001 were unusually low, so low that the 

only logical explanation (especially in the absence of any rebuttal from Nicor on first 

quarter 2001 withdrawals) can be Nicor’s concerted attempt to beat the Benchmark.  

AG Initial Brief at 32-33.  
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 The inventory level at the end of January 2001 does not excuse the 

Company’s suppression of withdrawals in the subsequent months and it does not 

excuse the deleterious effect of that suppression on the cost of gas paid by its 

customers.  As explained in AG witness Effron’s testimony, this suppression of 

withdrawals increased gas charges for Nicor’s customers by $64.1 million, in 

violation of the Commission’s own rules and contrary to the objectives of the GCPP 

under Section 9-244.  The Proposed Order incorrectly fails to perform this analysis 

and the Commission should reject its conclusions regarding Nicor’s performance 

under the GCPP in 2001. 

B. Storage Management in 2000. 

 The Proposed Order also disregards the fact that the scenario described for 

the first quarter of 2001 was merely the result of previous actions that the Company 

took to beat the Benchmark throughout the existence of the PBR, rather than protect 

ratepayers.   AG witness Effron attributed the lower withdrawals in 2001 to three 

factors:  a relatively low level of inventory of stored gas at the end of 2000; a 

probable developing realization that minimizing the level of withdrawals in 2001 

would increase the benchmark, and deliveries in January 2001 being less than 

normal due to weather conditions. AG Exhibit 1.4 at 5.  He further attributed the 

relatively low level of inventory of stored gas at the end of 2000 to the Company’s 

increased net withdrawals in 1999 and 2000 in order to implement the Company’s 

concealed strategy of capturing a share of the benefit of low priced LIFO gas in 

inventory for shareholders. 
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 In fact, the attempt to access the low-cost layers of gas in inventory was the 

whole basis of the Company’s proposal to implement the GCPP.  This was made 

manifestly clear in the “Inventory Value Team Report.” (“IVTR”)  See generally 

Stipulated Ex. 1; AG In.Br. at 12-13.  Not only the AG and CUB, but the ICC Staff, cited  

Nicor’s Inventory Value Team Report as providing the most cogent explanation for 

Nicor’s GCPP proposal.   The IVTR offers significantly greater than a “shred” of 

evidence that Nicor planned to access low-cost layers of storage gas through the 

GCPP.   

 In addition, the Lassar Report did not mince words regarding its own inquiry 

into Nicor’s intentions in filing its PBR petition: 

During the course of our investigation we have determined that one of the 

primary motivations of the Company in entering into the PBR was to 

access and share the benefit of delivering the low-cost LIFO gas (that is, 

gas that was being carried at a low cost in Nicor’s inventory) to the 

ratepayer.  Prior to petitioning the ICC for approval of the PBR, the 

Company had internal discussions regarding the significant amount of 

LIFO gas priced at historical prices dating back to 1954.  The Company 

realized that the liquidation of these low-cost LIFO layers under the 

traditional rate structure would result in the book value of the gas 

inventory reductions being realized only by Nicor’s ratepayers.  The use of 

the PBR would provide a mechanism for the Company to share in the 

benefits achieved from the sale of the low-cost LIFO gas to the ratepayer. 

 

CUB Ex. 1.2 at 18. 
 
 Even if the Inventory Value Team Report didn’t explicitly state that “we are 

going to liquidate LIFO layers in 1999 and 2000,” the Lassar Report found that was 

clearly the strategy that was contemplated.  And that is exactly what happened once 

the GCPP was approved and implemented in 1999 and 2000.   
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 The low inventory at the end of 2000 was the direct result of Nicor Gas’ 

attempt to access the low-cost layers of gas in inventory.  As the Lassar Report 

concluded: 

Thus, as a practical matter, the considerable risks outlined above 
were, in the view of the Company, effectively mitigated by the 
certainty of the benefit which could be derived from liquidating low-
cost LIFO layers.  Naturally, by mitigating risk, the LIFO layers were 
critical to Nicor’s decision to embark upon the PBR, and we believe 
Nicor would not have agreed to the PBR had it not known that the 
low-cost LIFO layers essentially ensured Nicor’s success.  We note that 
Nicor did not inform the ICC during the initial PBR proceedings of any 
of the specific strategies it intended to employ to lower the 
ratepayer’s gas costs, including the benefits which could be derived by 
accessing and sharing the benefits of delivering low-cost Company 
owned gas to ratepayers.  In addition, although the Company has filed 
quarterly reports with the ICC Staff since the inception of the PBR, the 
benefits realized from the use of the LIFO layers has not been 
highlighted to the ICC. 

 

CUB Ex. 1.2 at 19. 

 As the Lassar Report recognized, the whole premise of the GCPP was to 

divert from ratepayers half of the benefits of the low cost gas in inventory benefits 

that in the absence of the GCPP would accrue 100% to customers.  Remarkably, 

Nicor Gas has claimed that the benefits of the access to the low cost gas “would have 

been shared equally by Nicor Gas and its customers.”  Nicor Initial Brief at 30.  This 

is like a burglar claiming he was only looking to share the victim’s belongings 

equally.  The very intent of the PBR was to divert benefits to shareholders at the 

expense of customers, but Nicor chooses to ignore the Lassar Report’s LIFO analysis.   

In the face of evidence such as this, however, Nicor has no grounds whatsoever to 

advance to the Commission the fiction that accessing its low-cost storage gas was 
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not its primary motivation in proposing the GCPP, and the outstanding reason for 

the losses suffered by Nicor’s ratepayers during the program’s duration. 

 The Commission should reject the Proposed Order’s conclusions and find 

that the lower level of withdrawals in January 2001 was the result of the reduced 

storage gas inventory at the end of 2000 and that the lower levels of withdrawals in 

the subsequent months were the result of the Company’s greatly reduced storage 

cycle in its attempt to beat the storage component of the Benchmark.  This strategy 

imposed unnecessary and improper costs on customers. Accordingly, the 

Commission should order Nicor to refund $144,800,000 to customers to hold them 

harmless from the additional costs resulting from the manipulation of its storage 

operations in 2001, as set forth in AG Ex. 1.3, DJE Schedule 7. 

V. EXCEPTION NO. 5:  The Proposed Order’s Claim That Gas Price 
Spikes Excused Nicor’s Actions Under the GCCP is Contrary to the 
Objectives of Section 9-244 of the Public Utilities Act.  

 
 The conclusion in the Proposed Order that it was “not necessarily 

foreseeable to think that the gas prices would spike during 2001” is also irrelevant.  

By the end of January 2001, the spike in gas prices had already taken place and 

prices were beginning to trend down.  Again, as found by the Lassar Report. “Nicor 

recognized a small withdrawal in January, which was also predicted to be the 

highest priced gas of the year.” CUB Ex. 1.03 at 52, fn 24.  The suppression of 

withdrawals in February and January was implemented with full knowledge of what 

the prices had been in the immediately preceding months and what the current 

prices were.   
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 Furthermore, as the People explained in their Initial Brief, Staff presented 

evidence in this proceeding that by the end of 2000, the Company undoubtedly 

knew what the SCA for 2001 would be.  AG Initial Brief at 29.   In fact, the SCA for 

2001 was very high, much higher than the SCA had been calculated for the years 

1994-1998 that the Commission had used in approving the GCPP formula.  Staff 

witness Zuraski had highlighted this awareness with respect to the in-field transfer 

issue.  Even without knowing exactly whether the Company was aware of the 

winter-summer differentials when planning its in-field transfers, Zuraski noted that 

futures market prices would have alerted the Company to the upcoming SCA rate.   

The table below, taken from Mr. Zuraski’s revised direct testimony on reopening, 

shows the SCA rates that would have been predicted by the 12-month strips of 

futures prices available just before the start of each year: 

Table 5     Storage Credit Rates 

Implied by 12-month Futures Strip Compared with Actual 

Year 

Futures 

Transaction  

Date 

SCA Rate 

Implied by 

Futures 

Actual 

SCA Rate 

2000 12/28/1999 $0.043 ($0.686) 

2001 12/27/2000 $2.469 $2.750 

2002 12/27/2001 ($0.006) ($0.326) 

 

ICC Staff Ex. 1.0R at 30. 
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 As can be seen from this chart, the availability of gas futures prices was a 

fairly accurate predictor of the actual SCA Rate, and an absolutely accurate signal as 

to whether the rate would be positive or negative for the years 2001 and 2002.   The 

likelihood that Nicor was not aware of gas futures prices (as any reliable gas utility 

would be) and what they predicted for the SCA is simply not within the realm of 

possibility.    With this knowledge at hand, the presumption is that the Company 

acted accordingly.  Given Nicor’s willingness to use the GCPP to ensure that it 

benefitted from the formula even if its ratepayers did not, it is entirely logical to 

presume that they used this information to plan a decreased withdrawal cycle in 

2001.    When under cross-examination AG witness Effron also testified to the 

existence of this data as a viable explanation for Nicor’s decreased withdrawals in 

2001, Nicor did not challenge the logic of his understanding.  Tr. 1353-1354.   This 

explanation is utterly credible, and, in fact, more than likely, as the Company has not 

offered a viable basis to attack it. 

 The issue is not whether gas prices spiked or not but whether Nicor acted in 

the best interests of ratepayers.  As is evident to anyone familiar with the natural 

gas market, gas prices are subject to fluctuation, including spikes, at any time, with 

or without incentive regulation.  To suggest that Nicor’s actions in 2001 can be 

excused because gas prices increased during that period is to further suggest that 

Nicor was entitled to act in its own best interests, even if those actions increased the 

cost of gas for ratepayers and even if those actions were avoidable.  The Proposed 

Order’s conclusion in this regard is wrong and the Commission should disregard it. 



32 

 

VI. EXCEPTION NO. 6:   The Proposed Order’s Assertion That the 
Excessive Charges Paid by Ratepayers Under Nicor’s 
Implementation of the GCPP Must Be Offset Against Program 
Benefits Is Contrary to the Conditions of the Commission’s Approval 
and of the Objectives of Section 9-244.  

 
 The Proposed Order also declines to order any refund related to the storage 

operations on the grounds that “It would be necessary to look at the program as a 

whole and not just a limited period.”  There is no legal or factual basis for this 

statement.  It appears to suggest that any funds that ratepayers were cheated of 

have to be offset by any benefits derived from the GCPP.  The premise of this 

analysis is that the monies that ratepayers were deprived of were a mere “cost” of 

the GCPP, which must be offset against any benefits they received.  This conclusion 

also wrongly places the burden on AG and CUB to prove that there were no benefits 

in the years other than 2001 that would offset the harmful effects of the Company’s 

actions in 2001.   

 First, there is nothing in the 99-0127 Order to suggest that the GCPP was to 

be implemented in such a fashion.  The purpose of the GCPP was to increase the 

likelihood that ratepayers would pay lower rates under the program than without it, 

throughout the duration of the program.   There was no cost-benefit component 

intended for the GCPP, only an incentive for Nicor to make smarter gas purchases.  

But under Nicor’s plan, ratepayers received only 50% of the benefits of cheap gas 

they would have otherwise received, instead of the 100% of the benefits of any low-

cost gas Nicor would have sold them under traditional regulation.  The Proposed 

Order is wrong in presenting the GCPP as a voluntary rate experiment for 
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ratepayers when it was actually a program designed to change Nicor’s actions to 

increase the likelihood that its gas purchasing practices would favor ratepayers.  In 

actuality, the GCCP as proposed and implemented by Nicor had the opposite effect 

from that which is provided for in Section 9-244 and the result the Commission 

itself intended:  instead of making ratepayers better off than they would have been 

under traditional regulation, it made them worse off.   The AG and CUB presented 

quantifications of the detrimental effects of the Company’s actions that 

demonstrated how ratepayers were worse off under the GCPP due to actions taken 

by Nicor.   Nicor has not rebutted those assertions. 

 Secondly, the Company has already stipulated to the distribution of a $64 

million refund to its customers.  The terms of the stipulation Nicor entered into with 

the ICC Staff did not subject the refund to any balancing or cost-benefit analysis and 

the Order’s approval of the Stipulation does not suggest that it should have.  The 

only distinguishing characteristic of the refund proposed in the Stipulation and the 

refunds proposed by the AG and CUB is that Nicor has agreed to the former but not 

to the latter.  The Proposed Order does not explain why such a constraint must be 

applied to the refunds calculated and proposed by the AG and CUB, but not to the 

refund proposed by ICC Staff.  The Commission should reject any recommendation 

premised on such an analysis, as it is totally without merit.  

 Third, the Commission is totally within its rights in this proceeding to subject 

Nicor’s performance under the GCPP to scrutiny sufficient to determine how 

ratepayers may have been made worse off under the formula than they would have 
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been without it.  Specifically, the Commission is entitled to apply the standard in 

Part 525.40 of its rules, “Purchased Gas Adjustment Charge, Recoverable Gas Costs,” 

that in making its gas purchases, the utility should not take actions that will increase 

the cost of gas for its customers. 

VII. EXCEPTION NO. 7   The Proposed Order Is Wrong When It Claims the 
Commission Lacks Authority to Order a Refund During a 9-244 
Review Proceeding. 

 
 The Proposed Order’s claim that there is “no provision under Section 9-

244(c) to order this type of refund” is on its face, in conflict with the rest of the 

Order.  This narrow reading of the Public Utilities Act strips the Commission of the 

oversight which the General Assembly so clearly intended for it to have with respect 

to alternative regulation programs.  The Commission itself relied upon this 

mandatory statutory review to support its approval of the program. Order at 38. 

Significantly, as the People pointed out in their Introduction above, the Commission 

refuted Staff’s concerns about the accuracy of the Benchmark by noting that the 9-

244(c) review would address any shortcomings of the Benchmark.  Order at 38. 

When the Proposed Order states that there is “no provision under Section 9-

244(c) to order this type of refund,” it appears to conclude that when the 

Commission adopted the GCPP pursuant to Section 9-244(c), the Company was 

absolved from any standard of reasonableness not only in its gas purchasing 

practices but also in the very implementation of the GCPP.  However as noted 

earlier, in the Second Interim Order in these cases, the Commission reopened the 

record to consider:  



35 

 

… all issues relating to the operation of the Program Nicor Gas 
implemented under tariffs filed in accordance with the Commission’s 
Order entered November 23, 1999 in Docket 99-0127, and all issues 
relating to any refunds that may be owing to Nicor customers as a 
result of the operation of the Program and as a result of the operation 
of the Company’s Rider 6 in 1999, 2000, 2001, and 2002, and for 
ordering such other and further relief as deemed equitable and just. 

 
ICC Docket 02-0067, December 17, 200, Second Interim Order at 6. 

 The Proposed Order subscribes to the misplaced notion that the 

Commission’s authority to act on behalf of ratepayers in reviewing Nicor’s 

performance under the GCPP is somehow prescribed by the language of the 

authorizing statute, which does not specifically mention refunds.   Initially, the 

People note that the Commission has broad oversight over all regulated utility 

operations, pursuant to Section 4-101 of the Act: 

The Commerce Commission shall have general supervision of all 
public utilities, except as otherwise provided in this Act, shall inquire 
into the management of the business thereof and shall keep itself 
informed as to the manner and method in which the business is 
conducted.  It shall examine those public utilities and keep informed 
as to their general condition, their franchises, capitalization, rates and 
other charges, and the manner in which their plants, equipment and 
other property owned, leased, controlled or operated are managed 
,conducted and operated, not only with respect to the adequacy, 
security and accommodation afforded by their service but also with 
respect to their compliance with this Act and any other law, with the 
orders of the Commission and with the charter and franchise 
requirements. 

 
 220 ILCS 5/4-101 (emphasis added). 

 Furthermore, the Commission’s discretion in ratemaking will be respected by 

the Courts as long as it is based on credible evidence and is not arbitrary or 

capricious, even when that discretion is based only on its evaluation of the 
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credibility of the evidence.  In Commonwealth Edison v. Illinois Commerce Comm’n., 

405 Ill.App. 3d 389, 937 N.E.2d 685 (2d Dist. 2010) (“ComEd”), the Court upheld the 

Commission’s decision regarding the disallowance from operating costs only one-

quarter of the utility’s labor costs associated with a merger between  its parent 

company, Exelon and Public Service Enterprise Group Corporation.   The 

Commission excluded this portion of labor costs for ComEd employees, reasoning 

that it had “wide latitude” to exercise its “business judgment” to reach “pragmatic 

solutions.”  ComEd, 405 Ill.App.3d 402, 937 N.E.2d 701.   Although ComEd had 

argued for full recovery and other intervenors had argued for total disallowance, the 

Court concluded that the Commission was within its authority to approve a different 

amount, a 75% disallowance, purely on the basis of the Commission’s credibility 

judgment of the various witnesses who had testified on the issue.  As long as the 

Commission’s factual findings are sufficient to enable judicial review, they will be 

upheld, even if they are premised in credibility determinations.  ComEd, 405 

Ill.App.3d 400-01, 937 N.E.2d 699-700. 

 This Commission’s authority to exercise its discretion in this review is no 

different than that which the Appellate Court upheld in ComEd.   Should the 

Commission conclude that evidence presented by Nicor in support of its compliance 

with the requirements of Section 9-244 is not credible, and that ratepayers were 

charged unjust and unreasonable rates at any time during the GCPP, it is free to craft 

a solution to remedy that wrong.      



37 

 

 Whether there is any explicit provision under Section 9-244(c) to order this 

type of refund is irrelevant.  The Commission’s adoption of the GCPP did not absolve 

Nicor from normal standards of just and reasonableness.   The People maintain that 

in the face of overwhelming record evidence that Nicor’s true intentions for the 

GCPP were other than those objectives for alternative regulation set forth in the Act , 

the Company’s abuse of the law to promote and protect its own interests relieves 

the Commission of any responsibility to forego a prudence review in this 

proceeding.   The Commission appeared to acknowledge that when it announced 

that the very purpose of this investigation was to address “any refunds that may be 

owing to Nicor customers as a result of the operation of the Program and as a result 

of the operation of the Company’s Rider 6 in 1999, 2000, 2001, and 2002, and for 

ordering such other and further relief as deemed equitable and just.”  In short, if the 

absence of any specific provision under Section 9-244(c) to order a refund meant 

that Nicor has no refund liability irrespective of the egregiousness of its intentions 

and actions, there would have been no purpose to reopening the record in these 

cases to consider issues relating to refunds that may be owing to Nicor customers as 

a result of the operation of the GCPP. 

VIII. PROPOSED LANGUAGE 

 Should the Commission conclude that the evidence supports a finding that 

Nicor’s ratepayers are entitled to a refund of $64.1 million to hold them harmless for 

overcharges in connection with gas consumption in February and March of 2002, in 
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accordance with the evidence described in this brief, the Proposed Order’s analysis 

appearing on pages 16 and 17 should be modified as follows: 

4. Commission Analysis and Conclusion  
 

Both the AG and CUB argue that Nicor planned to manipulate the system in an 
attempt to beat the benchmarks for the PBR. The claim is that Nicor withdrew too much 
gas from its inventory in 2000 and had to replace it with more expensive gas in 2001.The 
results of this action were increased costs to the ratepayers for that time period. Nicor 
states that there were unique market conditions in late 2000 that contributed to greater 
reliance on withdrawals as opposed to market purchases than otherwise may have been 
expected. November and December 2000 were unusually cold causing a surge in 
demand which led to soaring prices and a rapid drawdown of storage levels. Staff did not 
address this issue or claim that any refund was warranted.  

 
The AG‟s witness Mr. Effron claims that the Company could have withdrawn 

more gas from inventory in January of 2001 and not relieds on market purchases. He 
stated that the inventory was lower than average, but not unreasonably low. According 
to the record the inventory levelslevel at the end of January 2001 was 56.854.4 Bcf. The  
While the inventory levels at the end of January 2000 was 65.5 Bcf, 1995 1999 it was 
76.2 Bcf, in 1998 it was 81.8 Bcf and in 1997 it was 73.3 Bcf. The 4 year average 
preceding 2001 was 72.4 Bcf or 30% were somewhat higher, at 59.7Bcf, the inventory 
level at the end of January 1994 was even lower, at 52.8 Bcf.  Yet the withdrawals in 
those years were much greater.  AG Ex. 1.4, Workpapers. The record shows that the 
Company so suppressed its withdrawals in February and March of 2001 that the stored 
gas inventory as of March 31, 2001 was higher than 2001the stored gas inventory as of 
the end of March in any of the seven preceding years.  Id. In fact, Nicor offered no 
evidence to rebut the testimony that the withdrawals in February and March could have 
been safely and prudently increased by 24.5 Bcf, with substantial savings to customers. 
If the company would have withdrawn more gas formfrom its inventory, thisit would have 
caused Nicor‟s to replacereplaced the gas layers at current market prices, which would 
have been beneficial to customers.  

 
CUB‟s witness Mierzwa claims that Nicor was concerned about its performance 

under the GCPP and that is why the Company decided to reduce gas withdrawals in 
early 2001. If Nicor would have withdrawn more gas formfrom its inventory between 
February and December 2001, the gas customers would have been better off. Mr. 
Mierzwa points to the Company‟s failure to follow the SCA in September 2001 and the 
remainder of 2001 as evidence that the Company could – and did – manipulate its 
withdrawal patterns to maximize its revenue potential to the detriment of ratepayers, 
because Nicor‟s decision to lower the withdrawal cycle for the remainder of 2001 
increased ratepayers‟ costs.  

 
 Nicor claims that because of the low inventory level of gas at the end of 2000, it 
was impossible for Nicor to withdraw the gas in 2001 at the levels it did in prior years. 
The Company concluded that the lower inventory levels were due to colder weather and 
higher prices that led to more withdrawals at the end of 2000. This spike in prices and 
the higher demand because of the cold weather, led to rapid drawdown by gas utilities 
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nationwide, not just with Nicor. The Company also states that during this time period 
Nicor followed the withdrawals percentages set forth in the Commission‟s Order 
approving the GCPP. This fact is not disputed by either Mr. Effron or Mr. Mierzwa. Next 
the Company points to the fact that “Instead of a traditional prudence review, Section 9-
244(c) of the Act requires the Commission to review the program every two years after 
its implementation to determine whether it is meeting its objective.”Order Docket 99-
0127 at 37 (Nov. 23, 1999). Thus Nicor claims it would not be proper for the Commission 
to award relief one year„s analysis of effect on customers without considering the other 
two years of the GCPP. Finally, according to the Company there is no legal theory to 
support the refunds recommended by the AG and CUB based on the 2001 withdrawal 
cycle. 
 
While the Commission questions the Company intentions during the implementation of 
this program, it does not appear that the actions call for the type of refunds requested by 
the AG and CUB. The Company did follow the withdrawal percentages established in the 
Commission‟s Order approving the program. It was not necessarily foreseeable to think 
that the gas prices would spike during 2001. It would be necessary to look at the 
program as a whole and not just a limited period. There is no provision under Section 9-
244(c) to order this type of refund. Therefore, the request of the AG and CUB is hereby 
rejected.The Commission finds that Nicor‟s greatly reduced storage cycle in its attempt 
to beat the storage component of the Benchmark was unreasonable and imposed 
unnecessary and improper costs on customers in 2001.   In ordering that these cases be 
reopened the Commission stated that it would “…..consider for final resolution in this 
proceeding all issues relating to the operation of the Program Nicor Gas implemented 
under tariffs filed in accordance with the Commission‟s Order entered November 23, 
1999, in Docket 99-0127, and all issues relating to any refunds that may be owing to 
Nicor customers as a result of the operation of the Program..and for ordering such other 
and further relief as deemed equitable and just.”  Second Interim Order at 6.  The Public 
Utilities Act requires the Commission to review and evaluate the performance of 
alternative rate mechanisms by comparison to previously-approved standards:  In the 
case of other regulatory mechanisms that reward or penalize utilities through the 
adjustment of rates based on utility performance, the utility's performance shall be 
compared to standards established in the Commission order authorizing the 
implementation of other regulatory mechanisms.  220 ILCS 5/9-244(a).  Thus, to the 
extent that the Company‟s implementation of the GCPP imposed unreasonable or 
excessive costs on customers, the Commission must take the necessary steps to hold 
customers harmless from the effect of such action by the Company. 
 
  
 It is irrelevant that Nicor followed the withdrawal percentages used to establish 
the SCR weightings used in the calculation of the SCA component of the benchmark.  
This does not excuse the Company from the consequences of its actions.  The 
withdrawal percentages were established based on the Company‟s historical withdrawal 
patterns in order to calculate the effect of storage withdrawals on the cost of gas over 
the course of the year and to incorporate that effect into the determination of the 
benchmark against which the Company‟s performance would be measured.   The 
withdrawal percentages were not intended as a directive to the Company as to what it 
should or should not withdraw in its actual storage operations.  There was no reason for 
the Company to follow the withdrawal percentages when there was reason to believe 
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that doing so would impose additional costs on customers, as there clearly was in early 
2001. More to the point, the fact that Nicor followed the withdrawal percentages used to 
establish the SCR weightings says nothing about whether the overall volume of 
withdrawals in 2001 was reasonable or whether the reduced level of withdrawals was 
justifiable. 
 
 The fact that the Company could not predict the extent to which its greatly 
reduced storage cycle would be harmful to customers is irrelevant.  Nicor implemented 
its greatly reduced storage cycle with complete disregard for the effect on the cost of gas 
charged to customers.  By late January, Nicor knew that it was highly likely that its 
greatly reduced storage cycle for 2001 would be costly to customers.  Tr. 1352 – 54.  Yet 
the Company persisted with this strategy.  Given that the Company knew that its actions 
would be detrimental to customers, It should not be able to now escape the 
consequences of those actions because the spike in gas prices during 2001 was not 
foreseeable and the extent of consequent harm to customers could not be foreseen or 
measured in advance. 
 
 Nicor‟s claim that it would not be proper for the Commission to award relief based 
on one year„s analysis of the effect on customers without considering the other two 
years of the GCPP is without merit.  AG and CUB presented evidence that the 
Company‟s storage operations in 2001 were detrimental to customers and quantified 
that detriment.  Even if the GCPP did provide benefits to customers in the other two 
years (as it was intended to do), this cannot excuse the Company‟s actions in 2001.  
That is, assuming that the Company established that it implemented the GCPP prudently 
in 2000 and 2002, this does not justify its imprudent, and costly, actions in 2001. 
  
 Under traditional regulation, Nicor is required to “…refrain from entering into any 
such transaction that would raise the Gas Charge(s).”   83 Ill.Adm.Code 525.40. This 
rule was in place when the GCPP was approved, and the approval of that alternative 
rate mechanism was not intended to dismantle the basic rules under which all utilities 
were expected to operate.  The Commission did not approve the GCPP with the 
intention that it should replace Part 525.40.  In fact, Commission approval of the GCPP 
was premised on the assumption that the GCPP should make it easier for Nicor to get 
the best deal possible for its customers.  It was not meant to recast the regulatory 
bargain as one in which Nicor would be permitted to flagrantly disregard the interests of 
its customers in the name of alternative regulation.  As such, Nicor‟s plan would, at a 
minimum, have to endeavor to make its customers at least as well off under the GCPP 
as they would have been under traditional regulation, which provides that utilities not 
take any actions that would increase the cost of gas.  Nicor violated this basic 
requirement, and the only appropriate remedy is to require refunds for the excess cost of 
gas imposed on customers by the Company‟s implementation of the GCPP. 
 
 The Commission has the authority to direct a utility to comply with the terms of an 
alternative regulation plan order, pursuant to its general supervisory authority under 
Section 4-101 of the Act and more specifically pursuant to Section 9-244(d) of the PUA, 
should it determine that the utility is not implementing the program in accordance with 
the order. 220 ILCS 5/4-101, 220 ILCS 5/9-244(d). The Commission also has the 
authority to require a review at whatever intervals its discretion dictates, for the purposes 
of determining “…whether the program should be revised, modified or terminated.”  Id.   
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The Commission has found that its discretion in this proceeding is necessarily broad due 
to the complexity of the issues at hand, as it has already noted the very real possibility 
that its review could result in the granting of refunds to Nicor‟s customers.  Second 
Interim Order at 4-6. 
 
 The record shows that at the end of January 2001, the Company had 54.4 Bcf of 
gas in inventory.  AG Ex. 1.4, Workpapers.  This balance, although less than the 
average inventory in the prior seven-year period, was not exceptionally low.  In the prior 
seven years there was one year when the inventory at the end of January was lower and 
two years where it was only a little higher.  Tr. 1361-62.  If the withdrawals in February 
and March of 2001 had been higher by 24.5 Bcf, which would have approximated the 
level of withdrawals in earlier years, the cost of gas would have been lower by $64.1 
million.  AG Ex. 1.4, page 18, Tr. 1356.  The record shows that inventory at the end of 
January 2001 would have supported increased withdrawals of this magnitude. Tr. 1358.  
The Company offered no evidence that would indicate otherwise.  Tr. 1356-57.  The 
Commission finds that the lower level of withdrawals in February and March of 2001 
were the result of the Company‟s greatly reduced storage cycle in its attempt to beat the 
storage component of the Benchmark.  This strategy imposed unnecessary and 
improper costs on customers. Accordingly, it is ordered that Nicor refund $64,100,000 to 
customers to hold then harmless from the additional costs resulting from the 
manipulation of its storage operations in 2001.  

 

 In the alternative, should the Commission conclude that the evidence 

supports findings that Nicor’s implementation of the GCPP overcharged customers 

for gas consumption throughout the life of the GCPP, the Proposed Order’s language 

appearing on pages 16 and 17 should be changed as follows:  

 
4. Commission Analysis and Conclusion  
 

Both the AG and CUB argue that Nicor planned to manipulate the system in an 
attempt to beat the benchmarks for the PBR. The claim is that Nicor withdrew too much 
gas from its inventory in 2000 and had to replace it with more expensive gas in 2001.The 
results of this action were increased costs to the ratepayers for that time period. Nicor 
states that there were unique market conditions in late 2000 that contributed to greater 
reliance on withdrawals as opposed to market purchases than otherwise may have been 
expected. November and December 2000 were unusually cold causing a surge in 
demand which led to soaring prices and a rapid drawdown of storage levels. Staff did not 
address this issue or claim that any refund was warranted.  

 
The AG‟s witness Mr. Effron claims that the Company could have withdrawn 

more gas from inventory in January of 2001 and not relies on market purchases. He 
stated that the inventory was lower than average, but not unreasonably low. According 
to the record the inventory levels at the end of January 2001 was 56.8 Bcf. The levels at 
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the end of January 2000 was 65.5 Bcf, in 1999 it was 76.2 Bcf, in 1998 it was 81.8 Bcf 
and in 1997 it was 73.3 Bcf. The 4 year average preceding 2001 was 72.4 Bcf or 30% 
higher than 2001. If the company would have withdrawn more gas form its inventory, this 
would have caused Nicor‟s to replace the gas layers at current market prices.  

 
The AG‟s witness Mr. Effron attributed the lower withdrawals in 2001 to three 

factors:  a relatively low level of inventory of stored gas at the end of 2000; a probable 
developing realization that minimizing the level of withdrawals in 2001 would increase 
the benchmark and deliveries in January 2001 being less than normal due to weather 
conditions. AG Exhibit 1.4 at 5.  He further attributed the relatively low level of inventory 
of stored gas at the end of 2000 to the Company‟s increased net withdrawals in 1999 
and 2000 in order to implement the Company‟s concealed strategy of capturing a share 
of the benefit of low priced LIFO gas in inventory for shareholders. 

 
CUB‟s witness Mierzwa claims that Nicor was concerned about its performance 

under the GCPP and that is why the Company decided to reduce gas withdrawals in 
early 2001. If Nicor would have withdrawn more gas form its inventory between February 
and December 2001, the gas customers would have been better off. Mr. Mierzwa points 
to the Company‟s failure to follow the SCA in September 2001 and the remainder of 
2001 as evidence that the Company could – and did – manipulate its withdrawal patterns 
to maximize its revenue potential to the detriment of ratepayers, because Nicor‟s 
decision to lower the withdrawal cycle for the remainder of 2001 increased ratepayers‟ 
costs.  
 
 Nicor claims that because of the low inventory level of gas at the end of 2000, it 
was impossible for Nicor to withdraw the gas in 2001 at the levels it did in prior years. 
The Company concluded that the lower inventory levels were due to colder weather and 
higher prices that led to more withdrawals at the end of 2000. This spike in prices and 
the higher demand because of the cold weather, led to rapid drawdown by gas utilities 
nationwide, not just with Nicor. The Company also states that during this time period 
Nicor followed the withdrawals percentages set forth in the Commission‟s Order 
approving the GCPP. This fact is not disputed by either Mr. Effron or Mr. Mierzwa. Next 
the Company points to the fact that “Instead of a traditional prudence review, Section 9-
244(c) of the Act requires the Commission to review the program every two years after 
its implementation to determine whether it is meeting its objective.”Order Docket 99-
0127 at 37 (Nov. 23, 1999). Thus Nicor claims it would not be proper for the Commission 
to award relief one year„s analysis of effect on customers without considering the other 
two years of the GCPP. Finally, according to the Company there is no legal theory to 
support the refunds recommended by the AG and CUB based on the 2001 withdrawal 
cycle. 
 
While the Commission questions the Company intentions during the implementation of 
this program, it does not appear that the actions call for the type of refunds requested by 
the AG and CUB. The Company did follow the withdrawal percentages established in the 
Commission‟s Order approving the program. It was not necessarily foreseeable to think 
that the gas prices would spike during 2001. It would be necessary to look at the 
program as a whole and not just a limited period. There is no provision under Section 9-
244(c) to order this type of refund. Therefore, the request of the AG and CUB is hereby 
rejected.The Commission finds that Nicor‟s greatly reduced storage cycle in 2001 was 
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unreasonable and imposed unnecessary and improper costs on customers.   In ordering 
that these cases be reopened, the Commission stated that it would “…..consider for final 
resolution in this proceeding all issues relating to the operation of the Program Nicor Gas 
implemented under tariffs filed in accordance with the Commission‟s Order entered 
November 23, 1999, in Docket 99-0127, and all issues relating to any refunds that may 
be owing to Nicor customers as a result of the operation of the Program..and for ordering 
such other and further relief as deemed equitable and just.”  Second Interim Order at 6.  
The Public Utilities Act requires the Commission to review and evaluate the performance 
of alternative rate mechanisms by comparison to previously-approved standards:  In the 
case of other regulatory mechanisms that reward or penalize utilities through the 
adjustment of rates based on utility performance, the utility's performance shall be 
compared to standards established in the Commission order authorizing the 
implementation of other regulatory mechanisms.  220 ILCS 5/9-244(a).  Thus, to the 
extent that the Company‟s implementation of the GCPP imposed unreasonable or 
excessive costs on customers, the Commission must take the necessary steps to hold 
customers harmless from the effect of such action by the Company. 
 
 It is irrelevant that in the first quarter of 2001 Nicor followed the withdrawal 
percentages used to establish the SCR weightings used in the calculation of the SCA 
component of the benchmark.  This does not excuse the Company from the 
consequences of its actions.  The withdrawal percentages were established based on 
the Company‟s historical withdrawal patterns in order to calculate the effect of storage 
withdrawals on the cost of gas over the course of the year and to incorporate that effect 
into the determination of the benchmark against which the Company‟s performance 
would be measured.   The withdrawal percentages were not intended as a directive to 
the Company as to what it should or should not withdraw in its actual storage operations.  
There was no reason for the Company to follow the withdrawal percentages when there 
was reason to believe that doing so would impose additional costs on customers, as 
there clearly was in early 2001.  More to the point, the fact that Nicor followed the 
withdrawal percentages used to establish the SCR weightings says nothing about 
whether the overall volume of withdrawals in 2001 was reasonable or whether the 
reduced level of withdrawals was justifiable. 
 

The AG‟s witness Mr. Effron claims that the Company could have withdrawn 
more gas from inventory in January of 2001 and not relieds on market purchases. He 
stated that the inventory was lower than average, but not unreasonably low. According 
to the record the inventory levelslevel at the end of January 2001 was 56.854.4 Bcf. The  
While the inventory levels at the end of January 2000 was 65.5 Bcf, 1995 1999 it was 
76.2 Bcf, in 1998 it was 81.8 Bcf and in 1997 it was 73.3 Bcf. The 4 year average 
preceding 2001 was 72.4 Bcf or 30% were somewhat higher, at 59.7Bcf, the inventory 
level at the end of January 1994 was even lower, at 52.8 Bcf.  Yet the withdrawals in 
those years were much greater.  AG Ex. 1.4, Workpapers. The record shows that the 
Company so suppressed its withdrawals in February and March of 2001 that the stored 
gas inventory as of March 31, 2001 was higher than 2001the stored gas inventory as of 
the end of March in any of the seven preceding years.  Id. In fact, Nicor offered no 
evidence to rebut the testimony that the withdrawals in February and March could have 
been safely and prudently increased by 24.5 Bcf, with substantial savings to customers. 
If the company would have withdrawn more gas formfrom its inventory, thisit would have 
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caused Nicor‟s to replacereplaced the gas layers at current market prices, which would 
have been beneficial to customers.  
 
 Nicor attempted to attribute the low level of storage gas inventory at the end of 
2000 to the weather in November of December of that year.  However, that explanation 
fails because in November, when temperatures were about average, the Company‟s net 
withdrawals were much higher than normal, while in December, when the weather was 
much colder than normal, there was only a relatively modest increase in net withdrawals.  
The Company‟s alternative explanation, that it was not just the weather in those months 
as a whole, but rather the day by day weather pattern, that caused the increased 
withdrawals, also fails, because no evidence was provided that the increased 
withdrawals actually took place on the exceptionally cold days.  The theory that the day 
by day weather pattern in November and December 2000 caused increased withdrawals 
in those months is nothing more than speculation.  The only plausible explanation for the 
low level of storage inventory at the end of 2000 is the Company‟s intentional depletion 
of its storage gas in order to capture a share of the benefit of low priced LIFO gas in 
inventory for shareholders.  The Company‟s inability to withdraw a more normal level of 
gas from storage in January 2001 was not due to circumstances beyond its control such 
as weather, but was rather the result of its own actions, which were taken without regard 
to the interests of its customers. 
 
 The Company‟s inability to predict the extent to which its greatly reduced storage 
cycle would be harmful to customers is also irrelevant.  The lower level of withdrawals in 
January was due to the low inventory level of gas at the end of 2000.  The spike in gas 
prices in January 2001 exacerbated the effect of the reduced withdrawals in that month, 
but the higher prices were not the cause of the harm to customers from the lower than 
normal withdrawals in that month. Then, once Nicor recognized a small withdrawal in 
January, in the subsequent months of 2001, the Company planned a greatly reduced 
storage cycle in an attempt to beat the storage component of the Benchmark.  By late 
January, Nicor knew that it was highly likely that its greatly reduced storage cycle for 
2001 would be costly to customers Tr. 1352 – 54.  Yet the Company persisted with this 
strategy.  Given that the Company knew that its actions would be detrimental to 
customers, it should not be able to now escape the consequences of those actions 
because the spike in gas prices during 2001 was not foreseeable and the extent of 
consequent harm to customers could not be foreseen or measured in advance. 
 
 Nicor‟s claim that it would not be proper for the Commission to award relief based 
on one year„s analysis of the effect on customers without considering the other two 
years of the GCPP is without merit.  AG and CUB presented evidence that the 
Company‟s storage operations in 2001 were detrimental to customers and quantified 
that detriment.  Nicor did not present any evidence that the benefits of the GCPP (if any) 
in the other years of its existence even approximated the detriment in 2001 quantified by 
AG and CUB.  More generally, even if the GCPP did provide benefits to customers in the 
other two years (as it was intended to do), this cannot excuse the Company‟s actions in 
2001.  That is, assuming that the Company established that it implemented the GCPP 
prudently in 2000 and 2002, this does not justify its imprudent, and costly, actions in 
2001. 
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 Under traditional regulation, Nicor is required to “…refrain from entering into any 
such transaction that would raise the Gas Charge(s).”   83 Ill.Adm.Code 525.40. This 
rule was in place when the GCPP was approved, and the approval of that alternative 
rate mechanism was not intended to dismantle the basic rules under which all utilities 
were expected to operate.  The Commission did not approve the GCPP with the 
intention that it should replace Part 525.40.  In fact, Commission approval of the GCPP 
was premised on the assumption that the GCPP should make it easier for Nicor to get 
the best deal possible for its customers.  It was not meant to recast the regulatory 
bargain as one in which Nicor would be permitted to flagrantly disregard the interests of 
its customers in the name of alternative regulation.  As such, Nicor‟s plan would, at a 
minimum, have to endeavor to make its customers at least as well off under the GCPP 
as they would have been under traditional regulation, which provides that utilities not 
take any actions that would increase the cost of gas.  Nicor violated this basic 
requirement, and the only appropriate remedy is to require refunds for the excess cost of 
gas imposed on customers by the Company‟s implementation of the GCPP. 
 
 The Commission has the authority to direct a utility to comply with the terms of an 
alternative regulation plan order, pursuant to its general supervisory authority under 
Section 4-101 of the Act and more specifically pursuant to Section 9-244(d) of the PUA, 
should it determine that the utility is not implementing the program in accordance with 
the order.  220 ILCS 5/4-101, 220 ILCS 5/9-244(d).   The Commission also has the 
authority to require a review at whatever intervals its discretion dictates, for the purposes 
of determining “…whether the program should be revised, modified or terminated.”  Id.   
The Commission has found that its discretion in this proceeding is necessarily broad due 
to the complexity of the issues at hand, as it has already noted the very real possibility 
that its review could result in the granting of refunds to Nicor‟s customers.  Second 
Interim Order at 4-6. 
 
 The record shows that the Company withdrew 54.3 Bcf from storage inventory in 
2001, which was less than half of the next lowest level of withdrawals in the immediately 
preceding seven years.  AG Exhibit 1.4 at 13.  If the withdrawals in 2001 had matched 
the average withdrawals in the years 1994-1998 (the five year period used by the 
Commission to develop the SCR weightings in the calculation of the SCA component of 
the benchmark) the cost of gas in 2001 would have been lower by $182 million.  AG 
Exhibit 1.2 at 26.  If the withdrawals in 2001 had matched the withdrawals in 1998 (a 
year when the weather pattern in the early months of the year was similar to the weather 
pattern in the early months of 2001) the cost of gas in 2001 would have been lower by 
approximately $145 million.  AG Exhibit 1.2 at 31.  Although the weather in early 2001 
was warmer than the average weather in the early months of the years 1994-1998, this 
is not the case for the weather in early 2001 compared to the weather in early 1998.  
Thus, by comparing the withdrawals in 2001 to the withdrawals in 1998, the effect of 
weather on the level of withdrawals in early 2001 is eliminated.  The Commission finds 
that the lower level of withdrawals in January 2001 was the result of the reduced storage 
gas inventory at the end of 2000 and that the lower levels of withdrawals in the 
subsequent months were the result of the Company‟s greatly reduced storage cycle in 
its attempt to beat the storage component of the Benchmark.  This strategy imposed 
unnecessary and improper costs on customers. Accordingly, it is ordered that Nicor 
refund $144,796,000 [or $181,879,000], plus interest to its customers to hold then 
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harmless from the additional costs resulting from the manipulation of its storage 
operations. 

 

IX. CONCLUSION 

 WHEREFORE, the People request that the Commission grant it the relief 

sought herein, find that Nicor overcharged customers for gas consumption in 

February and March of 2001, and direct Nicor to refund to customers at least $64.1 

million to address those overcharges that occurred under Nicor’s implementation of 

the GCCP pursuant to the Commission’s order in 99-0197, in accordance with the 

arguments presented in this brief and consistent with unrebutted evidence of 

record on those overcharges.  In the alternative, should the Commission conclude 

that the evidence supports findings that Nicor’s implementation of the GCPP 

overcharged customers for gas consumption throughout the life of the GCPP, the  

People ask that the Commission issue findings in accordance with that conclusion, 

and direct Nicor to issue to its customers a refund consistent with evidence 
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presented by the People in AG Ex. 1.3, Schedule DJE-7, in an amount between 

$144,796,000 and $181,879,000, plus interest.     

Respectfully submitted, 

 
The People of the State of Illinois 
 
By LISA MADIGAN, Attorney General 
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