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In accordance with the Administrative Law Judge's September 19, 2012 Notice of 

Continuance of Hearing and Notice of Schedule, the Citizens Utility Board ("CUB") and the 

People of the State of lllinois, by Lisa Madigan, Attorney General of the State of Illinois ("AG") 

(jointly, "CUB/AG") jointly submit these Reply Comments in response to the Initial Joint 

Comments of the Utility Stakeholders to the Staff Proposed Draft Rule on Rate Case Expense 

("Utility Comments"). CUB/AG support the Staff Proposed Draft Rule, filed on September 19, 

2012. As noted by the Utility Stakeholders, the workshop process was successful in the creation 

of significant consensus regarding the language in the Draft Rule. CUB/AG file this Reply to 

respond to several Utility Stakeholder comments which weaken the Draft Rule by removing 

criteria which would be beneficial for Illinois Commerce Commission ("Commission") review 

of utility rate case expense. 

This rulemaking is a result of the Final Order in ICC Docket 10-0467, where the 

Commission requested the creation of a rule that would determine what must be included in rate 

case expense, the level of specificity involved in that inclusion, and the documentation involved. 

10-0467 Final Order of May 24, 2011 at 82. The Commission noted that such a rule would put 

all parties "on notice" as to what defines a recoverable rate case expense and the evidence that 



must be introduced in order to support attorney and expert witness fees. Id. The Draft Rule 

proposed by Commission Staff ("Staff') meets the expectations set out in the 10-0467 Order. 

For ease of organization and understanding, this Reply will follow the outline used by the 

Utility Stakeholders for those items where CUB/AG have a response to the Utility Stakeholders. 

Failure to address a particular Utility Comment should not be construed to mean agreement with 

the Utility Comment. 

Multiple Sections: Inclusion of "Necessary" or "Necessity" 

In the context of the Draft Rule, it is appropriate to include "necessity" of work as a 

criterion for determining whether a particular cost is just and reasonable. The "necessity" 

criterion is not an "additional requirement," as argued by the Utility Stakeholders. Rather, it is a 

criterion for the evaluation of the justness and reasonableness of costs. Utilities, while free to 

pay for unnecessary work using shareholder funds, should not be permitted to recover the costs 

of unnecessary work from their ratepayers. Requiring that the utilities show the necessity of 

work comports with Section 9-229, as whether work was "necessary" can and should affect the 

Commission's determination of whether the cost of that work was just and reasonable. The Draft 

Rule does not draw any bright line distinctions as to what exactly makes a cost recoverable. 

Instead, as was intended by the 10-0467 Order, it provides "guidance for all parties as to what 

evidence is needed to establish attorney's fees and expert witness fees." 10-0467 Final Order of 

May 24, 2011 at 71. Therefore, the Draft Rule does not require that work be "necessary" in 

order to be just and reasonable or recoverable. Instead, it uses necessity as a criterion, and 

requires that utilities explain why work was necessary, which will allow the Commission to 
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determine whether the costs were just and reasonable and recoverable. The language in the Draft 

Rule is appropriate and provides reasonable criterion for evaluation of rate case expense. 

Section _.200 Required Support for Compensation Costs 

Requiring the Use ofTask Code Billing 

The Utility Stakeholders argue that requiring outside legal counselor staff to include the 

American Bar Association's Litigation Code places an onerous restriction on legal service 

providers that could require costly and drastic changes to those provider's billing systems. 

Utility Comments at 9-10. Utility Comments at 9-11. This requirement, however, is not unduly 

burdensome on those service providers that currently have the technical capabilities to provide 

these codes. The use of these code systems could provide relevant and important information 

detailing what types of tasks outside counsel is engaged in during a rate case and could be highly 

useful in the Commission's determination of whether rate case expenses are just and reasonable. 

Although CUB/AG disagree with the Utility Stakeholders' primary argument that this 

requirement is unduly burdensome, CUBI AG accept the alternative proposal that the information 

is to be produced by those service providers who utilize such billing systems. 

Requiring the Utilities to Provide Projections 

The Utility Stakeholders object to providing projections as to expense that it has not, but 

may, incur. Utility Comments at 11. Presumably, utilities have a budget for rate case expense, 

and monitor how actual costs compare to that budget during the course of a rate case. The 

Commission, too, should have the benefit of comparing projected costs to actual costs in its 

evaluation of rate case expense that a utility seeks to recover from ratepayers. Additionally, the 

availability of projections would allow Staff, CUBIAG and other intervenors to more accurately 
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determine the likely overall revenue requirement impact of rate case expense prior to the final 

update provided by utilities. Because utilities should have a budget and projected rate case 

expense readily available, this requirement would not place any undue burden on utilities. 

Section _.300 Determination of Reasonable Compensation Costs 

Consideration ofAmounts Expended in Other Public Service Commission Proceedings 

The Utility Stakeholders object to consideration of amounts expended in rate cases before 

other jurisdiction's public service commissions and seek to limit review to only cases before the 

Illinois Commerce Commission. Utility Comments at 14. CUB/AG finds no merit to this 

argument, the crux of which is that including other jurisdictions in an analysis of rate case 

expenses will unduly burden the parties and add to the cost of litigation. See Utility Comments 

at 14. Despite potential procedural differences between jurisdictions in rate cases, many times 

the underlying issues presented in an extra-jurisdictional rate case are strikingly similar, if not 

identical, to a rate case before the Illinois Commerce Commission. No matter the jurisdiction, 

the common threads that run through rate cases, and the information gleaned from another 

jurisdiction's treatment of rate case expenses, may be highly relevant to the Commission's 

determination of whether a rate case expense is just and reasonable. Moreover, this type of 

relevant information is generally publicly available through other public service commission 

websites or is the type of information already produced in discovery. Therefore, obtaining it will 

not place an undue burden or expense on the utility or any of the parties. 

In addition, despite the Utility Stakeholders concern that including other jurisdictions will 

lead to an "insurmountable" analysis (Utility Comments at 15), the reality of a rate case is that 

oftentimes a quick analysis will reveal whether a comparison of extra-judicial expenses will be 
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relevant to the resolution of the rate case expense issue before the Commission. Therefore, the 

Utility Stakeholder's concerns that disputes over the relevance of other jurisdictions will add to 

rate case litigation expenses are without merit. Additionally, the availability of information 

about rate case expenses in other jurisdictions will allow Staff, CUB/AG, and other interveners, 

to more accurately guide the Commission's determination as to the justness and reasonableness 

of rate case expenses. Therefore, including other jurisdictions in the consideration of fees 

charged for comparable services is relevant and not unduly burdensome. 

Conclusion 

With respect to those issues identified above, CUBIAG request that the Draft Rule be 

adopted using the language originally submitted by Staff. 

Dated: November 28,2012 Respectfully Submitted, 
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