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STATE OF ILLINOIS 

ILLINOIS COMMERCE COMMISSION 

Illinois Commerce Commission ) 
  on its own motion ) 
 ) Docket Nos. 01-0705/02-0067/02-0725 
Northern Illinois Gas Company d/b/a NICOR )  (consol.) 
Gas Company ) 

 
BRIEF ON EXCEPTIONS OF 

NICOR GAS COMPANY 
 

Northern Illinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas”) respectfully 

submits its Brief on Exceptions to the Administrative Law Judges’ (“ALJs”) Proposed Order 

dated November 5, 2012 (“Proposed Order” or “PO”).  Pursuant to Section 200.830 of the Rules 

of Practice of the Illinois Commerce Commission (“Commission”), 83 Ill. Adm. Code § 200.830, 

suggested replacement language is provided as Exceptions in Exhibit A to this brief. 

I. INTRODUCTION 

The Proposed Order correctly adopts the refund proposal set forth in the February 16, 

2012 Stipulation (“Stipulation”) between Nicor Gas and the Commission Staff (“Staff”) as being  

supported by the record, as well as Staff’s proposed refund methodology.  The Proposed Order 

also properly rejects three of the four remaining refund claims made by the Citizens Utility 

Board (“CUB”) and/or the Illinois Attorney General’s Office (“AG”).  Meanwhile, as described 

below, the Proposed Order’s acceptance of an additional $8.1 million refund related to the 

remaining delivered storage service withdrawal issue is not consistent with the facts in the 

evidentiary record.   

Overall, the Proposed Order correctly separates the rhetoric from the facts.  And, it is the 

facts in the evidentiary record upon which the Commission must render its decision.  E.g., 220 

ILCS 5/10-103.  These facts show that Nicor Gas’ Commission-approved Gas Cost Performance 
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Program (“GCPP”) was in effect for only three years from January 1, 2000 to December 31, 

2002.  Bartlett Dir., Nicor Gas Ex. 1.0, 5:101-07.  During that entire period, Nicor Gas was the 

low-cost provider of natural gas among major Illinois gas utilities.  See Gorenz Reb., Nicor Gas 

Ex.  3.0, 15:302-11; Nicor Gas Ex. 3.1; Moes/Gulick Reb., Nicor Gas Ex.  7.0, 4:62-5:76.  

Throughout the GCPP period, the safe and reliable delivery of natural gas to customers was the 

paramount consideration influencing Nicor Gas’ storage operations.  These facts are undisputed. 

Beginning in 2002, Nicor Gas’ actions associated with the GCPP came under the scrutiny 

of several investigations, including one conducted by former United States Attorney for the 

Northern District of Illinois Scott Lassar.  Mr. Lassar’s investigation concluded that certain 

accounting errors occurred in connection with the GCPP and recommended various corrections, 

as set forth in the October 28, 2002 Report to the Special Committee of the Board of Directors of 

Nicor Inc. (the “Lassar Report”).1  Bartlett Dir., Nicor Gas Ex. 1.0, 7:132-33.  However, none of 

the agencies that reviewed Nicor Gas’ actions under the GCPP, including the Securities and 

Exchange Commission (“SEC”) and the United States Attorney’s Office for the Northern District 

of Illinois, found that the Company engaged in fraudulent or criminal activity—either in 1999 

when Nicor Gas first proposed the GCPP to the Commission, or during the years that the GCPP 

was in effect.  The Lassar Report expressly found: 

Under the PBR [GCPP], Nicor [Gas] found itself operating in a 
new and highly complex regulatory environment that was intended 
to align the Company’s and ratepayers’ interests.  We identified 
several instances in which the Company took actions that had the 
effect of benefiting the Company and disadvantaging ratepayers.  
In other instances, the Company made inadvertent accounting 
errors, sometimes to the benefit of the Company and sometimes to 
the benefit of ratepayers.  We did not find that there was criminal 
activity or fraud. 

                                                 
1 The Lassar Report was admitted into evidence as CUB Exhibit 1.02 Revised. 
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CUB Ex. 1.02 Rev. at 7.  The Lassar Report also concluded that the total volume of gas storage 

withdrawals by Nicor Gas in 2001 was not due to improper attempts to manipulate the storage 

cycle.  Id. at 52, n.24.  Consistent with the Lassar Report’s recommendations, in early 2003, 

Nicor Inc. submitted independently audited, restated financial results to the SEC, and Nicor Gas 

submitted its restated GCPP results for the years 1999-2001 to the Commission.  Bartlett Dir., 

Nicor Gas Ex.  1.0, 7:147-8:164.  Importantly, the SEC, the United States Attorney’s Office for 

the Northern District of Illinois and a variety of civil litigants examined the restated results and 

found no errors.2  Nicor Inc.’s audited restated financial results, which include the restatement of 

the GCPP results, have never been disputed.  See id. at 4:84-85. 

Given this factual background, the Proposed Order correctly adopts the refund proposals 

set forth in the Stipulation.  The Stipulation resolved all issues to the extent that Staff asserted 

that Nicor Gas is liable for refunds in this proceeding, and it will result in the return of $64 

million to customers.  Nicor/Staff Ex.  1; Tr. 1471:4-1472:3.  The Proposed Order (at 31) also 

correctly adopts the only refund allocation proposal supported by the record:  Staff’s 

recommendation that the refund be made through the Company’s Purchased Gas Adjustment 

(“PGA”) Rider mechanism.  Everson Dir., Staff Ex.  3.0, 18:346-19:369; Tr. 1290:22-1291:10; 

Tr. 1297:1-4. 

In light of the Stipulation, four contested issues remained for consideration concerning 

the operation of the GCPP:  (1) the claims by the AG and CUB concerning Nicor Gas’ 2001 

storage cycling; (2) CUB’s claim concerning alleged storage carrying charges; (3) CUB’s claim 

concerning the benefit of low-cost last-in first-out (“LIFO”) layers of gas inventory; and  

(4) CUB’s claim regarding delivered storage service (“DSS”) withdrawal activity.  See Nicor 

                                                 
2 These are facts as to which the Commission may take administrative notice.  83 Ill. Adm. Code § 

200.640(a)(7).  See also Moes/Gulick Sur., Nicor Gas Ex.  12.0R, 3:47-49.  
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Cross Ex.  1.0; Tr. 1107:6-1108:15, 1290:22-1298:18.  The Proposed Order reaches conclusions 

on the first three of these issues that are supported by the facts and are consistent with the law.  

As discussed more fully below, the Proposed Order’s correct conclusions include:    

 2001 Storage Withdrawals:  The AG and CUB claims should be rejected on several 
grounds, including that (i) the refunds requested are not supported by any legal or 
regulatory theory of recovery that would justify the massive refunds sought, (ii) the 
Company followed the withdrawal percentages established in the Commission’s 
Order approving the GCPP, (iii) unforeseeable market conditions over which Nicor 
Gas had no control impacted physical storage operations, (iv) the review of only a 
partial “slice in time” segment of the program would be inappropriate, and (v) 
nothing in Section 9-244(c) of the Public Utilities Act (the “Act”) allows this type of 
refund (PO at 17);   

 Storage Carrying Charges:  CUB’s adjustment should be rejected on several 
grounds, including that (i) it would be inconsistent with the uniform system of 
accounts for gas utilities, which permits withdrawals of gas to “be priced according to 
the first-in-first-out, last-in-first-out, or weighted average cost method” and requires 
the Commission to approve “any other pricing method, or change in the pricing 
method adopted by the utility,” 83 Ill. Adm. Code § 505.1170(C), (ii) the issue was 
previously rejected in Docket No. 04-0779 where the Commission found no 
significant cash flow advantage accrued to the Company by selling the gas to 
customers at the current year’s LIFO prices, given the storage charges borne by the 
Company, and (iii) Nicor Gas’ customers will receive 100% of the value of the LIFO 
layers under the terms of the Stipulation (PO at 21); and 

 LIFO Benefit:  CUB’s unsupported adjustment should be rejected in favor of Staff’s 
adjustment, which is consistent with the PGA methodologies and is based on 
deliveries to customers in accord with the Commission’s concern with making 
customers whole (PO at 25). 

Each of these conclusions of the Proposed Order is supported by the law and the facts.  

Accordingly, the Commission should adopt the Proposed Order’s conclusions with respect to 

each of these issues, subject to limited language edits noted herein.   

Nicor Gas, however, respectfully submits that the Proposed Order reaches the wrong 

conclusion with respect to the DSS withdrawals, which relate to capacity the Company leased 

from third party Natural Gas Pipeline Company of America (“NGPL”).  This claim, supported 

only by inferences from CUB’s sole witness, has no basis in fact.  Instead, the facts demonstrate 
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that Nicor Gas already restated its GCPP results to account for its use of DSS storage between 

2000 and 2002, and those restatements have never been challenged by any party to this 

proceeding.  Carpenter Reb., Nicor Gas Ex.  5.0R, 10:187-89, 35:671-72, 36:685-87.  Moreover, 

CUB presents no facts to support this claim, but relies entirely on speculation; namely, that Nicor 

Gas and its auditors miscalculated the restatement by allegedly “missing” some DSS storage 

withdrawals.  Id. at 35:672-81; Carpenter Sur., Nicor Gas Ex.  10.0, 23:422-25:463.  This 

speculation is solely “supported” by fragmentary excerpts from two unidentified documents.  See 

id.  The Commission cannot properly rely on such speculation.  See, e.g., Ameropan Oil Corp. v. 

Illinois Commerce Comm’n, 298 Ill. App. 3d 341, 348, 698 N.E.2d 582, 587 (1st Dist. 1998) 

(“speculation has no place in the ICC’s decision”); Allied Delivery System, Inc. v. Illinois 

Commerce Comm’n, 93 Ill. App. 3d 656, 667, 417 N.E.2d 777, 785 (1st Dist. 1981) (“The 

speculation indulged in by the Commission is clearly an unsatisfactory and unacceptable basis 

for its decision.”). 

In contrast, the facts presented by Nicor Gas show that its restated DSS withdrawal 

activities were reviewed and approved by the Company’s independent auditors.  Carpenter Sur., 

Nicor Gas Ex. 10.0, 24:459-60.  These restated results were, in turn, subject to review by the 

SEC and the United States Attorney’s Office for the Northern District of Illinois; neither of these 

expert agencies found Nicor Gas’ restated DSS withdrawal activities to be inaccurate.  In short, 

CUB’s speculation about alleged errors has no basis in fact.  Nicor Gas addresses this issue more 

fully below in Exception No. 1.  The Commission should adopt the revisions Nicor Gas offers to 

the Proposed Order regarding this issue. 
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II. ARGUMENT 

A. Exception No. 1 – The Proposed Order Should Be Revised To Reject 
CUB’s Adjustment Regarding Delivered Storage Service Withdrawals 

During the period of the GCPP, Nicor Gas leased delivered storage service or “DSS” 

storage capacity from third party NGPL.  NGPL is not part of Nicor Gas’ system of Company-

owned storage fields.  The quantification of Nicor Gas’ DSS withdrawals during the years of the 

GCPP affects the Storage Credit Adjustment (“SCA”) component of the GCPP Benchmark, and 

CUB argued in this proceeding that certain DSS withdrawals were allegedly “unaccounted for.”  

Yet, almost a decade has passed since Nicor Gas restated its GCPP results to account for its use 

of DSS storage between 2000 and 2002, and those restatements were never challenged by any 

party to this proceeding.  Carpenter Reb., Nicor Gas Ex.  5.0R, 10:187-89, 35:671-72, 36:685-87.  

Indeed, Nicor Gas’ restated results were ratified by Nicor Gas’ independent auditors and were 

accepted by the SEC.  Carpenter Sur., Nicor Gas Ex. 10.0, 24:459-61; Tr. 1231:6-20 (Mierzwa).  

Unquestionably, these subject matter experts are trained to review and analyze accounting 

records, and they found no issues with Nicor Gas’ restated results. 

Moreover, CUB’s adjustment improperly relies entirely on speculation, “supported” by 

fragmentary excerpts from two unidentified documents, that Nicor Gas and its auditors 

miscalculated the restatement  by allegedly “missing” some DSS storage withdrawals.  Carpenter 

Reb., Nicor Gas Ex.  5.0R, 35:672-81; Carpenter Sur., Nicor Gas Ex.  10.0, 23:422-25:463; Tr. 

1227:15-19 (Mierzwa).  CUB witness Mr. Mierzwa did not find any additional evidence to 

“support” his theory among the deposition transcripts of twelve current and former Nicor Gas 

employees or among the several hundreds of thousands of documents produced by Nicor Gas in 

response to discovery, all of which he says he reviewed.  Mierzwa Dir., CUB Ex.  1.0 2nd Rev. 
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8:193-9:214.  For these reasons and as set forth below, Nicor Gas respectfully submits that the 

Proposed Order errs in adopting CUB’s DSS withdrawals adjustment.       

In reaching its conclusion regarding the DSS withdrawals, the Proposed Order 

improperly imposes a burden on Nicor Gas to “explain any discrepancies.”  PO at 28.  On the 

contrary, the burden of proof is on CUB as the advocate of this $8.1 million adjustment to Nicor 

Gas’ restated GCPP results.  See, e.g., Farmers Auto. Ins. Ass’n v. Gitelson, 344 Ill. App. 3d 888, 

896-97, 801 N.E.2d 1064, 1071 (1st Dist. 2003) (recognizing that burden of proof in a civil 

proceeding rests on the party requesting relief and reversing lower court findings as against the 

manifest weight of the evidence).    

Because Mr. Mierzwa provided no evidence to support his claims, CUB has not met its 

burden of proof.  Mr. Mierzwa relied entirely on speculation that Nicor Gas and its independent 

auditors somehow overlooked certain DSS withdrawals in the restatement.  Carpenter Reb., 

Nicor Gas Ex.  5.0R, 35:672-81; Carpenter Sur., Nicor Gas Ex.  10.0, 23:422-25:463.  In 

particular, according to Mr. Mierzwa, Nicor Gas understated its DSS withdrawals by 50,000 

MMBtu for 2000, 7.2 million MMBtu for 2001 and 11.2 million MMBtu for 2002.  CUB Ex. 

1.12.  Mr. Mierzwa’s supporting analysis consisted solely of subtracting the withdrawal amounts 

shown on one document (NIC 109409) from the withdrawal amounts shown on a second 

document (NIC 114180).  Tr. 1228:17-1229:22; Nicor Cross Exs. 4-5.  Mr. Mierzwa arbitrarily 

selected the higher figures shown on NIC 114180 without offering any explanation for his 

choice, even though Nicor Gas and its auditors relied on the lower figures shown on NIC 

109409.  The figures shown on NIC 109409 (Nicor Gas Ex.  10.2), which was used for the 

restatement, represent Nicor Gas’ actual physical DSS withdrawals.  Mr. Mierzwa did not offer 

any explanation or evidence of any respect in which the prior restatements were deficient.  Nor 
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could he, given his testimony that he has no knowledge of what was done on the restatements.  

Tr. 1230:1-19.  Additionally, Mr. Mierzwa did not find any additional support for his claim 

among the 360,000 documents provided by the Company that he claims to have reviewed.  

Mierzwa Dir., CUB Ex.  1.0 2nd Rev. 9:213-14.  As discussed above, the Commission cannot 

properly rely on such speculation.      

Even if Nicor Gas had the burden of proof, the burden of production shifted to CUB with 

respect to the claims they made in opposition once Nicor Gas had established a prima facie case.  

See, e.g., Illinois Bell Tel. Co. v. Illinois Commerce Comm’n, 327 Ill. App. 3d 768, 776, 762 

N.E.2d 1117, 1123-24 (3d Dist. 2002); Anderson v. Dept. of Public Property, 140 Ill. App. 3d 

772, 777-78, 489 N.E.2d 12, 16 (4th Dist. 1986); City of Chicago v. Illinois Commerce Comm’n, 

133 Ill. App. 3d 435, 442, 478 N.E.2d 1369, 1375 (1st Dist. 1985).  And even though Nicor Gas 

was not obligated to produce any evidence to rebut CUB’s non-existent case, Nicor Gas has 

presented ample evidence contradicting Mr. Mierzwa’s speculative claims.  For example, Nicor 

Gas’ contemporaneous Aquifer Reports, which are excerpted in Nicor Gas Exhibit 10.3 and were 

provided to CUB in discovery, show DSS withdrawals that confirm those shown on NIC 109409.  

In addition, the figures shown in NIC 109409 correspond to the DSS withdrawals shown on 

other Nicor Gas documents relating to DSS injections and withdrawals in the relevant timeframe.  

These documents—NIC 114182 and NIC 114183—were also provided to CUB in discovery and 

are in the record at Nicor Gas Exhibit 10.4.  Finally, Nicor Gas expert witness Paul Carpenter 

testified that Mr. Mierzwa was unable to support his argument that the difference that he 

identified between the two documents should be used to adjust Nicor Gas’ restated results.  

Carpenter Sur., Nicor Gas Ex.  10.0, 24:447-57.   
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In light of CUB’s failure to provide any evidence supporting its claim and the contrary 

evidence submitted by Nicor Gas, the Commission should revise the Proposed Order to reject 

CUB’s adjustment relating to DSS withdrawals.  Commission orders must be based on facts, and 

any Commission order based on findings that are not supported by “substantial evidence” is 

subject to judicial reversal.  220 ILCS 5/10-201(e)(iv)(A); Citizens Util. Bd. v. Illinois 

Commerce Comm’n, 166 Ill. 2d 111, 132-33, 651 N.E.2d 1089, 1100 (1995).  Nicor Gas 

proposes replacement language regarding this issue in Exception No. 1. 

B. Exception No. 2 – The Proposed Order Should Be Revised To Clarify 
The Description Of The Stipulation 

The Proposed Order (at 4-6) correctly finds that the evidence detailed in the Stipulation—

entered into evidence as Nicor/Staff Exhibit 1.0—supports resolution of all issues raised by Staff 

here and warrants the direction to Nicor Gas to refund customers $64 million, pursuant to the 

terms of the Stipulation.  Accordingly, the Commission should adopt the Proposed Order’s 

conclusion approving the refund agreed to in the Stipulation as overwhelmingly supported by the 

evidence.  For the sake of clarity, Nicor Gas proposes some additional language to the Proposed 

Order’s description of the amounts at issue in the Stipulation.  There is no dispute that the refund 

amount agreed to in the Stipulation between Staff and Nicor Gas is $64 million.  Nicor/Staff Ex.  

1.  The Proposed Order (at 3-4) correctly reflects this amount, as well as the total amount of the 

adjustments agreed to by Staff and Nicor Gas of $56,073,771 and the stipulated interest amount 

of $12,323,657.  The Stipulation also reflects the agreement between Staff and Nicor Gas that the 

total agreed-upon adjustments “result in a total refund to customers, before interest, of 

$51,676,342, since Nicor Gas was seeking to collect a total surcharge of $4,397,428, before 

interest (see Nicor Gas Ex. 8.0, 2:34 through 2:36).”  Nicor/Staff Ex.  1, ¶ 6.  It is the stipulated 
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refund amount of $51,676,342 plus the stipulated interest amount of $12,323,657 that results in 

the $64 million refund.  The proposed additional language is shown in Exception No. 2. 

C. The Proposed Order’s Correct Conclusions Should Be Adopted  

1. 2001 Storage Withdrawals 

AG and CUB claimed in this proceeding that Nicor Gas’ customers are due a substantial 

refund for gas costs incurred in 2001—between $144.8 million and $181.9 million.  Their claims 

are based primarily upon the belief of the AG and CUB witnesses that Nicor Gas withdrew too 

much gas from storage inventory in 2000.  See, e.g., Tr. 1201:19-1202:5 (Mierzwa).  These 

withdrawals, in turn, forced Nicor Gas to greatly reduce its withdrawals in 2001 and rely on 

purchases of expensive market gas instead.  See, e.g., Mierzwa Reb., CUB Ex. 2.0 Rev., 27:621-

45:1007; Effron Reb., AG Ex. 1.4 Rev., 1:18-18:371.  Notably, Staff never joined the AG and 

CUB in making these claims. 

The Proposed Order reaches the correct result on this issue—the only result that can be 

supported by the record and the law.  As discussed below, no evidence raises any basis for the 

Commission to question Nicor Gas’ “intentions” with respect to the GCPP.  PO at 17.  Without 

waiving its right to expand on these points in Reply Exceptions, or to other points made by CUB 

or the AG on Exceptions, Nicor Gas summarizes briefly here the reasons why this is so.  

In 2001, gas costs to Nicor Gas’ customers were lower than those for virtually every 

other gas utility in Illinois, demonstrating that Nicor Gas managed the market conditions 

affecting all utilities better than other utilities were able to.  In fact, Nicor Gas’ performance  

vis-á-vis other gas utilities was better during the GCPP period than it was in the two years before 

the GCPP period.  See, e.g., Gorenz Reb., Nicor Gas Ex. 3.0, 15:302-11; Nicor Gas Ex. 3.1.  This 

fact, by itself, is strong evidence that Nicor Gas did nothing that was intended to harm or had the 

effect of harming customers.  At all times, Nicor Gas operated its storage fields or gas supply 
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operations in a manner that emphasized the safe and reliable delivery of natural gas to its 

customers as the Company’s overriding consideration. 

a) Withdrawals In 2001 Were The Result Of Depleted Inventories 
At Year-End 2000, Which In Turn Resulted From 
Aberrational Weather And Pricing Patterns in 2000 

Neither Mr. Effron nor Mr. Mierzwa contended that Nicor Gas paid more than market 

price for the gas it bought in 2001, or that the price was unreasonable in some other way.  Each 

concedes that in 2001 Nicor Gas could not have withdrawn more gas from storage than it already 

had, because of low inventory levels at year-end 2000.  Effron Reb., AG Ex. 1.4 Rev., 8:174-

9:176; 9:187-89; Nicor Cross Ex. 7.  No evidence supports the conclusion that these low end-of-

2000 inventory levels resulted from an intent or “plan” to reduce 2001 withdrawals for Nicor 

Gas’ benefit by allowing Nicor Gas to access low cost LIFO inventory.  Inventory levels at the 

end of October 2000 were comparable to inventories in the month of October in other years, and 

the evidence demonstrates that in 2000, Nicor Gas was not planning to reduce inventory levels in 

any unusual way.  See, e.g., CUB Ex. 1.05 Rev., p. 2; Tr. 1336:15-1337:9 (Effron).  Mr. Mierzwa 

conceded that he did not find a single document reflecting an “intent” on the part of Nicor Gas to 

lower inventory levels in 2000 to benefit itself.  Tr. 1121:12-16, 1122:17-21.   

 The most likely explanation—and the only one supported by the record—for the 

deterioration of inventory levels between the end of October and end of December 2000, is the 

very extreme weather conditions that prevailed in November and December 2000, months in 

which unusually cold weather was experienced in the Nicor Gas territory and nationwide.  See, 

e.g., Carpenter Reb., Nicor Gas Ex. 5.0R, 18:335-19:386.  These “frigid temperatures caused a 

surge in demand that led to soaring prices and a rapid drawdown of storage levels.” Id. at 

19:373-75.  The drawdown of underground natural gas storage inventories impacted all gas 

utilities, not just Nicor Gas.  Carpenter Sur., Nicor Gas Ex. 10.0, 13:234-37, Figure 4 at 14:245-
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46; Tr. 1224:14-20 (Mierzwa).  Given the unusual weather conditions in November and 

December 2000 and the unforeseeable and unprecedented spike in natural gas prices, it was 

perfectly rational—and in customers’ best interests—for Nicor Gas to have relied on gas in 

storage to serve its customers during those months.  See, e.g., Carpenter Reb., Nicor Gas Ex. 

5.0R, 19:387-21:406; Moes/Gulick Sur., Nicor Gas Ex. 12.0R, 11:233-17:309.   

Mr. Effron attempted to downplay the effects of the weather on November withdrawals, 

arguing that the weather that month was not unusually cold.  Effron Reb., AG Ex. 1.4, 6:125-

7:140.  Nicor Gas expert witnesses David Moes and Christopher Gulick refuted Mr. Effron’s 

conclusions on the impacts of weather in late 2000.  First, Messrs. Moes and Gulick explained 

that the level of withdrawals is highly dependent on the distribution of degree days within a 

month, not the total number of degree days within the period, which was Mr. Effron’s focus.  

They then presented a detailed analysis of the distribution of heating degree days within  

November 2000.  Moes/Gulick Sur., Nicor Ex. 12.0, 11:233-12:248, 16:294-97.  When viewed 

from the perspective of distribution of degree days, the weather in November 2000 was 

unusually cold, and was the type that “leads to an increased usage of storage and increased 

withdrawals.”  Id. at 12:249-16:298.  A balanced view of all the available information leads to a 

reasonable conclusion that the much colder temperature patterns strongly contributed to the level 

of storage withdrawals in late 2000.   

Dr. Carpenter also described the market prices at that time—particularly the substantial 

price spike that occurred in November and December 2000—as a further contribution to Nicor 

Gas’ reliance on gas in storage.  Carpenter Reb., Nicor Gas Ex. 5.0, 15:296-17:318.  Even  

Mr. Mierzwa recognized that the increasing prices in November 2000 gave Nicor Gas an 

incentive to buy less daily gas and increase storage withdrawals: “I believe the increase in gas 
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prices that were [sic] experienced in November 2000 had a more significant impact in Nicor 

[Gas’] purchasing decisions.”  Mierzwa Reb., CUB Ex. 2.0, 34:768-70.  These price spikes in 

November and December 2000 led to a rapid drawdown by gas utilities of inventory nationwide, 

not just by Nicor Gas.  Carpenter Reb., Nicor Gas Ex. 5.0, 18:335-19:386.  At the end of 

December 2000, national gas storage inventories were much lower than normal, and thus Nicor 

Gas was in a position comparable to the position of gas companies nationwide, a circumstance 

recognized by Mr. Mierzwa.  Carpenter Sur., Nicor Gas Ex. 10.0, 13:234-37, 14:245-46; Tr. 

1224:14-20 (Mierzwa).   

A separate factor contributing to the low year-end 2000 inventory levels was forecasted 

pricing that took place earlier in 2000; the anticipated price levels created a disincentive to fill 

storage in the spring and summer of 2000 to the same degree as might have existed in previous 

years.  Mr. Mierzwa, however, did not investigate this absence of economic incentives to fill 

storage beginning in mid-2000, and thus has no reason to disagree with the proposition that 

“nationwide storage levels were extremely low due to a lack of economic incentive to fill 

storage.”  Tr. 1212:14-21, 1215:21-22.   

The United States Energy Information Administration, an independent federal agency, 

summarized these events and circumstances from the vantage point of December 2001:  “Rising 

prices at the beginning of the natural gas storage refill season in April 2000 resulted in lower 

levels of injections than normal and unusually low levels of natural gas in storage at the start of 

the 2000-2001 winter.  … the 2000-2001 heating season began with relatively cold temperatures 

in November and December 2000.  The frigid temperatures caused a surge in demand that led to 

soaring prices and a rapid drawdown of storage levels.  … With inventory levels well below 

expected norms, concerns emerged that they might not be sufficient to last through the heating 
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season.”  U.S. Natural Gas Markets: Mid-Term Prospects for Natural Gas Supply, United States 

Energy Information Administration (December 2001), quoted in Carpenter Reb., Nicor Gas Ex. 

5.0R, 18:342-19:384. 

b) CUB and the AG Present Only Conflicting And Unsupported 
Hypotheses To Support Their Claims Regarding 2000 
Inventory Levels And 2001 Withdrawals 

Against these uncontested facts demonstrating the influence on levels of inventory 

nationwide, Messrs. Effron and Mierzwa offer only speculation and inference to support their 

assertions that low inventories were designed to benefit Nicor Gas under the GCPP.  But 

Commission orders must be based on facts.  A Commission order must be based on findings that 

are supported by “substantial evidence,” or the order is subject to judicial reversal.  220 ILCS 

5/10-201(e)(iv)(A); Citizens Util. Bd., 166 Ill. 2d at 132-33, 651 N.E.2d at 1100; Commonwealth 

Edison Co. v. Illinois Commerce Comm’n, 398 Ill. App. 3d 510, 514, 924 N.E.2d 1065, 1074 (1st 

Dist. 2009).   The Commission cannot properly rely on speculation, as discussed earlier. 

The AG and CUB do not point to a single shred of factual evidence to support their 

assertion that the low end-of-2000 inventory levels resulted from an improper attempt to benefit 

Nicor Gas and its shareholders—through the GCPP or otherwise—at the expense of Nicor Gas 

customers.  They do not have any evidence that supports the conclusion that Nicor Gas’ physical 

inventory management decisions in 2000 or 2001 (or at any time throughout the GCPP) were 

improper, questionable in any way, or were not in accordance with generally accepted inventory 

management methods.  Neither Mr. Effron nor Mr. Mierzwa offered an opinion that Nicor Gas 

inventory management was improper or outside the boundaries of an appropriate management 

system.  Nor would they have been competent to do so, given their respective backgrounds in 

accounting and finance. 
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No facts support the conclusion that the drawdown of physical inventory was motivated 

by Nicor Gas’ effort to access low-cost LIFO gas.  Neither Mr. Effron nor Mr. Mierzwa cites a 

single document or other piece of evidence that tends to show that the late 2000 inventory 

withdrawals were motivated by attempts to access low-cost LIFO gas.  The only documentary 

evidence that does exist directly contradicts this conclusion.  CUB Exhibit 1.05 Rev. states, at 

page 2, that as of August 4, 2000, although Nicor Gas thought it might have the ability to effect a 

year-end inventory reduction, there was no expectation it would actually happen.   

The evidence also shows that it was not necessary for Nicor Gas to increase physical 

withdrawals in order to access the low-cost inventory.  The Lassar Report, for example, noted 

that Nicor Gas attempted to access its low-cost LIFO layers not through physical withdrawals, 

but rather through accounting concepts such as “storage prefills.”  See CUB Ex. 1.02 Rev. at  

57-64.  The only relevant testimony in the record of this case reinforces the conclusion that 

depletion of physical inventory was not necessary to access the low-cost LIFO inventory.  Staff 

witness Richard Zuraski testified that “pre-fill storage deals” were the means chosen by Nicor 

Gas to access low-cost LIFO inventory.  Zuraski Dir., Staff Ex. 1.0R, 12:235-45.  Similarly, 

Nicor Gas witnesses Moes and Gulick concluded it was not necessary for the Company to 

physically drawdown the storage inventory in order to access the lower cost LIFO layers.  

Moes/Gulick Sur., Nicor Gas Ex. 12.0R, 18:314-15.  Mr. Mierzwa likewise conceded that it was 

not necessary for Nicor Gas to use physical withdrawals to access LIFO inventory, as that 

inventory was accessed through storage prefills.  Mierzwa Dir., CUB Ex.  1.0 2nd Rev. 36:1020-

21.  Mr. Effron also testified that “the intent of the storage prefills was to allow Nicor [Gas] to 

maintain the physical inventory quantities necessitated by operational requirements while also 

preserving access to the lower priced layers of inventory.”  Effron Dir., AG Ex. 1.2 Rev., 14:4-6.  
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Thus, the testimony is unanimous that physical withdrawals were not necessary for Nicor Gas to 

access LIFO inventory. 

Finally, if, as the AG and CUB maintain, Nicor Gas had been bound and determined to 

deplete physical inventory levels to access low-cost LIFO, then why did it abruptly reverse that 

course in 2001 and reduce its withdrawals?  This is a fundamental inconsistency and flaw in their 

“inference” that the AG and CUB never confront:  if greater withdrawals were the key to Nicor 

Gas’ core strategy of unlocking low-cost LIFO, why then did it abandon that strategy in 2001 

and begin to preserve inventory?  Only one answer exists:  withdrawals were never influenced by 

a desire to access low-cost LIFO, not in 2001 and not in 2000.3 

Both Mr. Effron and Mr. Mierzwa also argue, as an alternative, that although inventory 

levels were unusually low at the end of 2000, they had “recovered” by the end of January 2001, 

and thus withdrawals for the remainder of 2001 could have approximated historic levels.4  This 

position is inconsistent with Mr. Effron’s initial position that Nicor Gas could not have 

withdrawn gas throughout 2001 that matched the withdrawals in either of his historical 

comparison periods.  Moreover, it rests on the incorrect assumption that inventory levels had 

“recovered” by the end of January 2001.  As the Proposed Order correctly notes  

                                                 
3 The AG and CUB are likely to claim that the minimization of withdrawals in 2001 was due to a concern 

that, because of the high Storage Credit Rate (“SCR”) in 2001, greater withdrawals would substantially increase the 
SCA and correspondingly lower the benchmark.  But this strategy would have required Nicor Gas to perform the 
complicated calculation whether, on a net basis, it was better off (1) increasing physical withdrawals (and accessing 
low-cost LIFO), or (2) decreasing withdrawals to reduce the SCA and increase and thereby “beat” the benchmark.  
If Nicor Gas had performed that calculus, Mr. Mierzwa was apparently unable to locate it in the 360,000 documents 
that he claims he reviewed, as no evidence of it appears in the record.  And, if Nicor Gas had performed that 
calculation, it apparently chose the wrong alternative, because Mr. Mierzwa’s analysis shows that the reduced 
withdrawals in 2001 did not inure to the benefit of Nicor Gas because those withdrawals increased the cost of gas by 
more than they increased the benchmark, resulting in a failure to “beat” the benchmark in the amount of $42.304 
million.  See CUB Ex. 1.18. 

4 It should be noted, however, that the great bulk of Mr. Mierzwa’s calculated customer savings from 
increased 2001 withdrawals are attributable to January 2001.  CUB Exhibit 1.18 shows that of the $176.4 million 
increased gas costs resulting from lowered withdrawals (the difference between $1,175,151,000 and $998,678,000, 
column (i) Total), $142.2 million are attributable to January (the difference between $315,563,000 and 
$173,316,000, column (i) January).  Thus, virtually all of Mr. Mierzwa’s claimed damages to customers occurred in 
a month in which both Mr. Effron and Mr. Mierzwa believe that greater withdrawals could not have been feasible. 
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(at 16), inventory levels at the end of January 2001 remained fully 30% lower than the four-year 

average preceding 2001.   

Finally, Mr. Mierzwa claimed that in September 2001 Nicor Gas decided to lower the 

2001 withdrawal cycle quantity, to the detriment of customers.  The Proposed Order (at 16) 

characterizes his testimony as supporting Mr. Mierzwa’s conclusion that lowered withdrawals 

after September 2001 “increased ratepayers’ costs”.  This testimony and the Proposed Order’s 

characterization of it are both contrary to other evidence presented by Mr. Mierzwa.  First, Mr. 

Mierzwa relies on CUB Exhibit 1.14 to support his claim regarding the September 2001 

“decision.”  Mierzwa Dir., CUB Ex. 1.0 2nd Rev., 51:1403-4.  This document does not discuss 

the impact of a revised withdrawal cycle on either the benchmark or, more broadly, performance 

under the GCPP, nor does it reflect any decision at all to reduce the withdrawal cycle.  Moreover, 

Mr. Mierzwa’s own “damages” exhibit shows that the amount of withdrawals in the months of 

September through December 2001 were not reduced, but were greater than the amounts that 

would have been withdrawn had the SCA withdrawal percentages been met.  CUB Exhibit 1.18 

shows that Nicor Gas in fact withdrew 26.172 Bcf in those months whereas adhering to the SCA 

storage percentages would have resulted in the withdrawal of only 19.380 Bcf of gas during that 

period (based on the 66.349 Bcf cycle that had been established earlier in 2001).  This same 

exhibit shows that if Nicor Gas had adopted the withdrawal cycle that supports Mr. Mierzwa’s 

“damages” analysis, customers would have incurred increased gas costs in the amount of about 

$9 million in the months of September through December 2001.  Tr. 1188:2-18.5  Thus, by doing 

what it did, Nicor Gas saved customers $9 million in those months; doing what Mr. Mierzwa in 

hingsight said Nicor Gas should have done would have harmed them by that amount. 

                                                 
5 This $9 million number represents the difference in the column (i) amounts for September through 

December between the 66.3 Bcf withdrawal cycle case at the top of the page and the 115.1 Bcf withdrawal cycle at 
the bottom of the page. 



 

Consol. Docket Nos. 01-0705, 02-0067 and 02-0725 18 
 

For all of the above reasons, as well as for those stated in Nicor Gas’ Initial and Reply 

Briefs in this proceeding, the Proposed Order correctly concludes that the CUB and AG 

adjustments based on the 2001 withdrawal cycle have no merit.  Those adjustments are contrary 

to the facts in the record and reflect nothing more than internally inconsistent inferences and 

speculation far beyond any fields of expertise possessed by either Mr. Effron or Mr. Mierzwa.  

No facts support any reason to question Nicor Gas’ “intentions” with respect to 2000 or 2001 

storage decisions.  In light of the evidence in the record, Nicor Gas offers limited modifications 

to the Proposed Order on this issue in Exception No. 3. 

2. Storage Carrying Charges 

The Proposed Order (at 21) correctly rejects CUB’s argument that Nicor Gas’ customers 

should be refunded the higher storage inventory carrying costs resulting from allegedly replacing 

low-cost LIFO layers with high-cost layers.  Mierzwa Dir., CUB Ex.  1.0 2nd Rev., 34:946-63.  

Neither Staff nor the AG supported CUB’s argument, leaving CUB witness Mierzwa as the sole 

proponent of this $40 million adjustment.  CUB Ex.  2.02.  The logical conclusion of 

Mr. Mierzwa’s claim is that low-cost layers should never be accessed, which is untenable both 

factually and legally.  As a factual matter, Mr. Mierzwa’s claim for storage inventory carrying 

costs simply does not square with reality.  Specifically, it implies that low-cost gas in storage 

should never be accessed because, by definition, it would always need to be replaced by higher-

cost gas.  Carpenter Reb., Nicor Gas Ex.  5.0R, 9:167-70.   

In addition, numerous legal flaws undermine CUB’s position.  First, nothing in the Act or 

the Commission’s Rules prohibits a utility from either (i) using gas in inventory or (ii) adding a 

LIFO layer of gas that is priced higher than a previous layer of gas, both points to which Staff 

witness Richard Zuraski agreed.  Tr. 1284:7-15.  Indeed, nothing in the Act or the Commission’s 

Rules even suggests that a utility should be penalized when it adds a LIFO layer of gas that is 
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priced higher than prior layers.  Second, CUB’s adjustment is completely inconsistent with the 

Commission’s acceptance of the LIFO methodology of accounting for gas in storage.  See, e.g., 

83 Ill. Adm. Code § 505.1170(C).  Third, this adjustment would require the Commission to 

engage in improper single-issue and retroactive ratemaking by adjusting rates that it previously 

found just and reasonable in Nicor Gas rate cases decided after 2003 (Docket No. 04-0779, 

Order at 19 (Sept. 20, 2005); Docket No. 08-0363, Order (Mar. 25, 2009 and Oct. 7, 2009)).  See, 

e.g., Citizens Util. Bd., 166 Ill. 2d at 136-37, 651 N.E.2d at 1102; Citizens Utilities Co. v. Illinois 

Commerce Comm’n, 124 Ill. 2d 195, 210-11, 529 N.E.2d 510, 517 (1988).  Fourth, CUB’s 

adjustment would impose a prudence standard on Nicor Gas’ decision to access the low-cost 

LIFO layers, which is legally improper in a performance-based regulation context.  See, e.g., 

Docket No. 99-0127, Order at 37 (Nov. 23, 1999), 1999 Ill. PUC LEXIS 921 (citing Section 9-

244 of the Act). 

For all these reasons, the Commission should adopt the Proposed Order’s conclusion 

rejecting CUB’s proposed carrying costs adjustment as revised in Exception No. 4. 

3. LIFO Benefit 

Staff, the AG and CUB all proposed an adjustment relating to the benefit due to Nicor 

Gas’ customers incurred from low-cost LIFO layers of gas inventory withdrawn from accounting 

inventory during the Company’s operation of the GCPP.  The Stipulation between Nicor Gas and 

Staff addressed this issue and, as set forth in the Proposed Order, will result in a refund of 

$21,871,934.  PO at 25.  The AG conceded that the Stipulation between Nicor Gas and Staff 

fully addressed this issue.  See AG Ex. 1.3 Rev., Sch. DJE-7; AG Init. Br. at 38.  However, CUB 

insisted on pressing for a higher dollar adjustment, based upon use of a different methodology.  

CUB Init. Br. at 26-29; Mierzwa Dir., CUB Ex.  1.0 2nd Rev., 22:562-23:590, 33:916-929; CUB 

Ex. 1.09.  Thus, as the Proposed Order recognizes, the remaining question relates to the 
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calculation of the benefit.  The Proposed Order correctly accepts Staff’s method for calculating 

the adjustment because it is (i) consistent with the PGA methodologies and (ii) based on 

deliveries to customers in accord with the Commission’s concern with making customers whole.  

PO at 25.  Additionally, the Proposed Order correctly concludes that CUB failed to provide 

adequate support for its adjustment.  PO at 25.  Thus, the Commission should adopt the Proposed 

Order’s conclusion accepting Staff’s LIFO benefit adjustment and rejecting CUB’s alternate 

proposal on the same issue, as slightly revised in Exception No. 5. 

4. Refund Allocation 

The Proposed Order (at 31) correctly adopts Staff’s refund allocation proposal as the only 

methodology supported by the evidence.  Specifically, Staff proposed that any refund in this 

proceeding be made to Nicor Gas customers via the Commodity Gas Charge and the Non-

Commodity Gas Charge through an Ordered Reconciliation Factor reflected in the Company’s 

Purchased Gas Adjustment (“PGA”) filing.  Staff Init. Br. at 13-14; Everson Reb., Staff Ex. 6.0, 

8:163-9:172; Everson Dir., Staff Ex. 3.0, 18:346-19:369; Tr. 1290:22-1291:10; Tr. 1297:1-4.  

The Proposed Order (at 31) also correctly concludes that the proposal made by the Retail Energy 

Supply Association (“RESA”) and Interstate Gas Supply of Illinois, Inc. (“IGS”) cannot be 

adopted because of the lack of evidentiary support and lack of clarity as to how the proposal 

would be implemented.  As Nicor Gas noted in its Reply Brief (at 23), the eleventh hour 

proposal by RESA and IGS was problematic because Nicor Gas did not have the opportunity to 

test whether that proposal is reasonable or determine whether it would impose any unreasonable 

costs or administrative burdens on the Company.  Accordingly, the Commission should adopt the 

Proposed Order’s determination to use Staff’s proposed refund methodology and reject the 

RESA and IGS proposal as lacking evidentiary support.  Nicor Gas offers additional language to 

this conclusion in Exception No. 6. 
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D. Technical and Conforming Corrections 

Nicor Gas offers revisions in Exception No. 7 to the Findings and Orderings Paragraphs 

of the Proposed Order consistent with Nicor Gas’ position on Exception No. 1 above.  

Additionally, Nicor Gas offers certain typographical corrections to the Proposed Order as 

reflected in Nicor Gas’ Exhibit A. 

III. CONCLUSION  

WHEREFORE, for each of the reasons set forth herein and within its Initial and Reply 

Briefs, Northern Illinois Gas Company d/b/a Nicor Gas Company respectfully requests that the 

Commission revise the Proposed Order consistent with the positions set forth herein and with the 

replacement language set forth in Exhibit A.   

Dated:  November 28, 2012    Respectfully submitted, 
 
NORTHERN ILLINOIS GAS COMPANY 
D/B/A NICOR GAS COMPANY 
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