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STATE OF ILLINOIS 
 

ILLINOIS COMMERCE COMMISSION 
 
 

Illinois Commerce Commission  :   
On its Own Motion : 
 :  Docket No. 11-0711 
    : 
 : 
Development and Adoption of Rules  :    
Concerning Rate Case Expense : 
  
  
 

VERIFIED REPLY COMMENTS OF THE STAFF 
OF THE ILLINOIS COMMERCE COMMISSION 

 
 

Staff of the Illinois Commerce Commission (“Staff”), by and through its 

undersigned counsel, pursuant to Section 200.800 of the Rules of Practice of the Illinois 

Commerce Commission (“Commission” or “ICC”) (83 Ill. Adm. Code 200.800) and 

Section 10-101 of the Public Utilities Act (the “PUA” or “Act”), respectfully submits its 

Verified Reply Comments in the instant proceeding. 

I. BACKGROUND 

The Final Order in Docket No. 10-0467, a ComEd rate case, directed a 

rulemaking be initiated to examine the issue of rate case expenses and provide 

guidance to all parties as to what evidence is needed to establish attorney fees and 

expert witness fees; specifically, how to apply Section 9-229 of the Act.  (Order, Docket 

No. 10-0467, May 24, 2011, p. 71; 220 ILCS 9/229)  The Commission initiated this 

proceeding on November 2, 2011.  (Initiating Order, Docket No. 11-0711, November 2, 

2011, p. 2)  
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The parties convened regular workshops and circulated draft rules.  Staff would 

like to formally acknowledge the productive workshops that occurred throughout the 

workshop process.   

The following parties intervened:  Citizens Utility Board (“CUB”), Northern Illinois 

Gas Company d/b/a Nicor Gas (“Nicor”), Ameren Illinois Company d/b/a Ameren Illinois 

(“Ameren”), Commonwealth Edison Company (“ComEd”), Mt. Carmel Public Utility 

Company (“Mt. Carmel”), MidAmerican Energy Company (“MEC”), The Peoples Gas 

Light and Coke Company and North Shore Gas Company (“Peoples/NS”), and the 

People of the State of Illinois (“AG”). 

Staff filed its proposed Draft Rule (“Draft Rule”) on September 19, 2012.  ComEd, 

Ameren, Nicor, Peoples/NS, Mt. Carmel and MEC (“the Utilities” or “the Stakeholders”) 

jointly filed Initial Comments on October 31, 2012.  These Reply Comments by Staff 

follow. 

II. COMMENTS 

Staff agrees with the Utilities’ statement in their Initial Comments that the parties 

reached consensus on a great portion of the language in Staff’s Draft Rule.  (Utilities’ 

Initial Comments, p. 2)  Staff appreciates all of the parties’ expenditure of time and 

money in good faith efforts to reach this point. 

A. Inclusion of “Necessary” and “Necessity” 

The Utilities first argue that the inclusion of the word “necessary” and “necessity” 

in the Draft Rule goes beyond the Act and case law’s overriding principles that standard 

of review of any utility expense is “justness and reasonableness.”  (Utilities Initial 

Comments, pp. 2-6)  Staff agrees that while Sections 9-201 and 9-229 use the terms 
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“justness and reasonableness;” Staff’s opinion is that unnecessary costs are not 

reasonable and therefore run afoul of both Sections of the PUA.  In other words, in 

order to be “just and reasonable” an expense must be necessary.  One can only 

imagine the confusion that would result if an expense did not first need to be 

“necessary” to be “just and reasonable.”  Staff wonders what “unnecessary” expenses 

the Stakeholders have in mind when they contend that necessary is a “different” 

standard than “just and reasonable.”  In Staff’s view, it is clearly an intrinsic part of “just 

and reasonable.”  Staff, however, and without waiving its position that necessity is an 

inherent element of the “just and reasonable” standard, and in an effort to eliminate 

contested issues, Staff would be willing to modify the language in Sections ___.200 

(b)(3), ___.200 (d)(i)(b), ___.300 (a)(4) and ___.300(a)(7) to replace “necessary” with 

“reasonable.”  In Staff’s view, this modification does not change the intrinsic nature of 

necessity being an element of “just and reasonable.” 

B. “Consistency” Change in Section ___.20 Scope 

The Utilities appear to propose that subparagraph (b) of Section ___.20 should 

include the word “incremental” to clarify that “amounts paid to utility or affiliate 

employees that the utility seeks to recover as rate case expense must be related to 

those employees’ preparation or litigation of a rate case filing.”  (Utilities Initial 

Comments, p. 7)  This edit is improper for consistency’s sake.  Utilities do not uniformly 

present compensation of utility employees (or affiliates).  Some utilities include 

employee compensation, some include only incremental test year expense (normal 

level of compensation included as an operating expense) and some do not include any 

employee compensation expense as rate case expense.  A more universal approach 
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should be applied in this rule.  Further, the use of the word “incremental” would 

improperly limit the scope of this rule.  Section 9-229 directs the Commission to assess 

the just and reasonableness of 100% of a utility’s rate case expense.  Incremental 

means something less than 100%.  Thus, Staff would argue that this change should not 

be adopted.  Staff would note that the Company’s addition of the word “incremental” in 

Section ___.100 Definitions, “Miscellaneous Expenses” should also be removed for the 

same reasons. 

C. Determination of Justness and Reasonableness of Amounts 
Expended 

The Utilities’ Initial Comments take issue with the phrase “such parties” in 

Section ___.200(a).  (Utilities’ Initial Comments, p. 9)  Staff disagrees that the Draft Rule 

implies that parties of record and the Commission assess the justness and 

reasonableness of rate case expense.  Parties, including Staff, make recommendations 

to the Commission regarding rate case expense, by promulgating discovery and 

assessing the information garnered during that period of the docket, which is what this 

Section describes.  Staff does not believe that Section ___.200(a) of the Draft Rule 

should be modified.     

D. Utilities Should Provide Projections 

On pp. 11-12, Comment 4, this section looks like it was written solely with 

formula rate filings in mind, due to the footnote on page 11.  In other traditional rate 

cases, rate case expense must be based on projections; therefore updated projections 

are absolutely necessary.  Staff would agree to modify the proposed language to 

provide that when projections are included as the basis for the requested rate case 

expense, the projections should be updated.   
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E. Affidavit Requirement 

Section ___.200(d) of the Draft Rule requires an affidavit from a utility 

representative making affirmations on the part of the utility relating to the compensation 

paid and sought to be recovered as rate case expense.  Although the stakeholders 

argue that these rate case expenses are already subject to a great level of scrutiny 

(Utilities Initial Comments, pp. 12-13), there is nothing in the rule to specifically hold a 

utility representative accountable for reviewing those expenses.  This requirement 

would serve as an extra layer of review both to encourage outside attorneys, outside 

technical experts and their support staff to submit bills that accurately reflect the 

services rendered and to ensure that the utilities are only requesting recovery of costs 

which were reasonably and prudently incurred.  In an effort to eliminate contested 

issues, Staff would be willing to modify the language in Section ___.200(d) as provided 

in the Utilities’ Alternative No. 2, in their Appendix A.  

F. Market Data and Fees 

Section ___.300(a)(8) of the Draft Rule states that the Commission, in its 

determination of reasonableness, may consider “[m]arket data concerning fees charged 

for comparable services, including, without limitation, fees charged in prior rate cases or 

other public service commission proceedings[.]”  The Utility Stakeholders propose 

changing the phrase “without limitation” to “as applicable” (Utilities Initial Comments, pp. 

13-14), and Staff does not object to this proposal.  

The Utility Stakeholders also propose striking “other public service commission 

proceedings” from Section ___.300(a)(8) of the Draft Rule, lamenting  that “the standard 

sets up a situation that is fraught with difficulty, distractions and misinformation” (Utilities 



11-0711 
Staff’s Reply Comments 

6 
 

Initial Comments, p. 14), due to the “insurmountable task” of finding exact fee 

comparisons in terms of work executed in other jurisdictions.  It is Staff’s opinion that 

this information would be an invaluable source for both the Commission and other 

parties in determining the reasonableness of the compensation costs paid to Outside 

Attorneys, Technical Experts and their Support Staff.  Staff, however, appreciates the 

Stakeholders’ arguments regarding comparability.  Thus, Staff offers the following 

proposed changes to the language: 

8) Market data concerning fees charged for comparable services 
including, without limitation as applicable, fees charged in prior rate cases 
by an affiliate of the utility in Illinois or other jurisdictions; or other public 
service commission proceedings; 
 

III. CONCLUSION 

Staff recommends that the Commission approve the Staff’s recommendations to 

its Draft Rule made herein.   

 
 

 
        Respectfully submitted, 

           
       JESSICA L. CARDONI 
       MICHAEL J. LANNON 
       NICOLE LUCKEY 
       Counsel for the Staff of the Illinois 
       Commerce Commission 
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