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ON THE STAFF OF THE ILLINOIS COMMERCE COMMISSION’S 

PROPOSED DRAFT RULE REGARDING MUNICIPAL AGGREGATION 
 

Pursuant to the Notice of Continuance of Hearing and Notice of Schedule of the 

Administrative Law Judge entered on November 7, 2012, Commonwealth Edison Company 

(“ComEd”) submits these verified initial comments to the Staff of the Illinois Commerce 

Commission’s (“Staff”) Proposed Draft Rule on Governmental Electric Aggregation and 

accompanying Verified Comments filed on November 1, 2012 (the “Draft Rule”).   

INTRODUCTION 

In an Initiating Order dated July 31, 2012, the Illinois Commerce Commission 

(“Commission”) initiated a proceeding to develop rules regarding municipal aggregation under 

provisions of the Illinois Power Agency Act (“IPA Act”) and the Public Utilities Act (“PUA”).  

ICC Docket No. 12-0456 (Initiating Order July 31, 2012) at 2.  Subsequent to the Initiating 

Order, Staff conducted a series of workshops during September and October 2012.  Because this 

rulemaking affects the interests of a variety of stakeholders, the workshops have benefitted from 

the robust participation of numerous intervenors reflecting diverse organizations.  Intervenors 

include electric utilities, a variety of retail electric suppliers (“RESs”), the Illinois Power Agency, 

the Metropolitan Mayors’ Caucus, the Office of the Attorney General, and the Citizens Utility 
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Board.  While the workshop process was successful in identifying and narrowing the issues in 

this rulemaking, several issues remain.   

ComEd’s Verified Comments address the following issues.  First, ComEd notes that the 

Draft Rule omits an Applicability section identifying those who fall within the purview of the 

Draft Rule.  Given the variety of actors involved in the municipal aggregation process, ComEd 

believes the Draft Rule should clearly establish those falling within its scope.  Second, ComEd 

proposes various additions and changes to the Definitions section to provide clarity and 

consistency within the Draft Rule.  Third, ComEd proposes revisions to the provisions regarding 

the Transfer of Customer Information to clarify when a Governmental Aggregator may request 

such information and to strengthen the protections afforded to customer information.  Fourth, 

ComEd recommends changes to the Opt-Out Aggregation Provisions that add clarity and ensure 

verification of a customer’s election to opt out.  Fifth, ComEd proposes that the Draft Rule’s 

Failure to Comply section be deleted because it merely restates existing law and, in any event, 

fails to address all of the actors that would appear to be subject to the Draft Rule. 

These proposed revisions, along with technical revisions to clarify and strengthen the 

Draft Rule and ensure consistency, are reflected in legislative format in the attached Appendix A. 

COMMENTS 

I.  Omission of an “Applicability” Section 

While the overwhelming majority of Commission rules apply to public utilities and retail 

electric suppliers, municipal aggregation introduces new participants to the process of arranging 

for the supply of retail customers, including municipalities, townships and their agents.  It is 

therefore a particularly noticeable omission that the Draft Rule neglects to incorporate any 

statement regarding its applicability.  Indeed, a clear statement regarding this Draft Rule’s scope 
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is perhaps more important here than in other contexts where the rule clearly applies to those 

entities that are most often the subject of the Commission’s regulation – i.e., utilities and perhaps 

RESs.  As a result, the Draft Rule creates uncertainty as to whom it applies, including whether or 

how it applies to municipalities and their agents.  This confusion further extends to other 

provisions of the Draft Rule.  For example, proposed Section 470.600 (“Failure to Comply”) 

addresses enforcement of violations by utilities and RESs only, and fails to address enforcement 

of violations by an entity that is neither a utility nor a RES.  To make clear to whom the Draft 

Rule applies, ComEd accordingly recommends the addition of a section concerning applicability. 

II.  Section 470.10 Definitions 

ComEd proposes various changes and additions to the Definitions to provide clarity and 

consistency within the Draft Rule. As explained further below, these revisions include clarifying 

the sources of legislative authority and adding or revising various definitions to avoid confusion 

within the Draft Rule.  

Sources of Legislative Authority.  The definitions of “Aggregation Program,” “Opt-in 

Aggregation Program,” and “Opt-out Aggregation Program” each refer to both Section 1-92 of 

the IPA Act and Section 16-104(b) of the PUA as the sources of their authority.  Section 1-92 of 

the IPA Act, which originally became effective beginning January 1, 2010, provides that 

municipalities, townships, and counties may adopt ordinances that allow these governmental 

units to authorize opt-in and opt-out aggregation programs.  20 ILCS 3855/1-92(a).  Section 16-

104(b) of the PUA, on the other hand, was last amended over a decade earlier in 1999, and only 

generally authorizes “aggregation for any voluntary grouping of customers.”  220 ILCS 5/16-

104(b) (emphasis added).  It does not contemplate an opt-out aggregation scenario.  Accordingly, 

the Draft Rule’s definitions should avoid mischaracterizations of the nature of these provisions or 
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language that conflates these two very separate statutes.  Indeed, there is no statutory basis for 

citing Section 16-104(b) of the PUA as a source of authority for the specific opt-in and opt-out 

aggregation programs described in Section 1-92. 

ComEd accordingly proposes the following revisions to correct these overstatements: 

 Change the definition of “Aggregation Program” from offered “pursuant to Section 1-
92 of the IPA Act and Section 16-104(b) of the [PUA],” to offered “pursuant to 
Section 1-92 of the IPA Act or Section 16-104(b) of the [PUA].”  (Emphasis added.) 
 

 Change the definition of “Opt-in Aggregation Program” from offered “in accordance 
with Section 1-92 of the [IPA] Act and Section 16-104(b) of the [PUA],” to offered 
“in accordance with Section 1-92 of the [IPA] Act or Section 16-104(b) of the 
[PUA].”  (Emphasis added.) 
 

 Change the definition of “Opt-Out Aggregation Program” from offered “in 
accordance with Section 1-92 of the [IPA] Act and Section 16-104(b) of the [PUA],” 
to offered “in accordance with Section 1-92 of the [IPA] Act.” 
 

Definition of “Governmental Aggregator.”  Section 1-92(a) of the IPA Act refers to a 

“governmental aggregator.”  20 ILCS 3855/1-92(a) (“A governmental aggregator under this 

Section is not a public utility or an alternative retail electric supplier”).  However, Section 1-92(e) 

of the IPA Act also refers to an “aggregated entity.”  20 ILCS 3855/1-92(e) (“If the corporate 

authorities, township board, or county board operate as an opt-out program for residential and 

small commercial retail customers, then it shall be the duty of the aggregated entity …”).  The 

Draft Rule defines and uses the first term “Governmental Aggregator”, but does not define the 

second term, “aggregated entity.”  To avoid confusion, ComEd proposes to revise the definition 

of “Governmental Aggregator” to clarify that an “Aggregated Entity” has the same meaning as 

“Governmental Aggregator,” as used in the Draft Rule and in Section 1-92(a) of the IPA Act. 

Addition of Other Definitions Used in the Draft Rule.  The Draft Rule uses – but does 

not define – the  terms “ICC,” “Incumbent Aggregation Service,” “Incumbent Aggregation 

Supplier,” “Non-Aggregation RES Service,” and “Public Utilities Act.”  To avoid any confusion, 
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ComEd proposes definitions of these terms. 

III.  Section 470.100 Transfer of Customer Information 

ComEd proposes three principal revisions to this Section: (1) clarify that a Governmental 

Aggregator may only request customer information following passage of an ordinance 

authorizing municipal aggregation; (2) require all Governmental Aggregators, not merely 

township boards, to provide a utility with an accurate list of customers before the utility provides 

the Governmental Aggregator with account numbers, names, and addresses for these customers; 

and (3) clarify the information that the current Aggregation Supplier must submit to the 

Governmental Aggregator and that the same confidentiality and liability provisions set forth in 

Section 1-92 of the IPA Act apply to all submissions of information required by the Draft Rule. 

Clarification of When a Governmental Aggregator May Request Customer 

Information.  As an initial matter, Section 470.100 does not address when a Governmental 

Aggregator may request customer information.  Section 1-92 of the IPA Act, however, is clear 

that the municipality, county board or township must first pass an ordinance authorizing 

municipal aggregation.  20 ILCS 3855/1-92(a).  For an opt-in aggregation program, passage of 

the ordinance would appear to be the only prerequisite that must be satisfied prior to a 

Governmental Aggregator requesting customer information from the utility.  20 ILCS 3855/1-

92(a).  An opt-out aggregation program, however, requires a referendum in which a majority of 

voting residents approve opt-out aggregation, followed by passage of the ordinance.  Each of 

these two events must occur prior to the Governmental Aggregator submitting a request to the 

utility for customer information.  ComEd therefore proposes language reflecting the timing of 

each of these scenarios. 
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Uniform Application of Verification Requirement.  Section 1-92(c)(2) of the IPA Act 

requires a utility to submit customers’ “account numbers, names, and addresses” – but only after 

“any township board has first provided an accurate customer list to the electric utility as provided 

for herein.”  20 ILCS 3855/1-92(c)(2).  Proposed Section 470.100(b) also would require the 

utility to submit “account numbers, names, and addresses” – but, as currently drafted, would not 

first require the Governmental Aggregator (other than a township board) to provide an accurate 

customer list to the utility.  ComEd proposes to revise Section 470.100(a) to uniformly apply the 

same requirements on all Governmental Aggregators.  Indeed, this is consistent with Ameren 

Illinois Company d/b/a Ameren Illinois’ municipal aggregation tariff, which is currently in effect 

and requires each Governmental Aggregator to first provide an accurate customer list.  Ameren 

Ill. Co., Ill. C. C. No. 1, Original Sheet No. 6.002.  A rule providing for the same treatment would 

merely confirm what the Commission has already approved. 

Clarification That the Confidentiality and Liability Provisions Also Apply to the 

Provision of Any Additional Information.  As noted above, Section 470.100(a) would require a 

utility to submit the information identified in Section 1-92(c)(2) of the IPA Act – “account 

numbers, names, and addresses.”  Section 1-92(c) of the IPA Act imposes confidentiality 

requirements on Governmental Aggregators receiving this information from utilities and broadly 

shields utilities from any liability arising from their provision of this information to 

Governmental Aggregators.  20 ILCS 3855/1-92(c)(2) (“Any corporate authority, township 

board, or county board receiving customer information from an electric utility shall be subject to 

the limitations on the disclosure of the information described in Section 16-122 of the Public 

Utilities Act and Section 2HH of the Consumer Fraud and Deceptive Business Practices Act, and 

an electric utility shall not be held liable for any claims arising out of the provision of 
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information pursuant to” Section 1-92(c)(2) of the IPA Act). 

However, proposed Sections 470.100(b) and 470.100(c) would go further, and also 

require a utility to “identify, at a minimum, customers that are receiving, or pending to receive, 

utility hourly service or RES service,” and provide “information that allows the Governmental 

Aggregator to identify aggregation customers receiving service.”  Put another way, proposed 

Sections 470.100(b) and 470.100(c) require utilities to provide additional categories of 

information not otherwise required in Section 1-92, and further leave the door open to the 

provision of additional information with the phrase “at a minimum.”  In the event this provision 

of the Draft Rule is adopted, ComEd therefore proposes that Section 470.100(e) be added to 

clarify and reaffirm that the same confidentiality requirements and liability protections set forth 

in Section 1-92(c) of the IPA Act apply to Governmental Aggregators receiving, and utilities 

providing, these currently unspecified categories of information.   

IV.  Section 470.400 Opt-out Aggregation Provisions 

To avoid erroneously including a customer in an Aggregation Program, Sections 

470.400(b), 470.400(c), 470.500(a), 470.500(b), and 470.500(c) each include provisions 

requiring verification of a customer’s request to join an aggregation program “in the same 

manner as an electric service provider confirms a change in a customer’s selection of a provider 

of electric service under subsections (a) through (c) of Section 505/2EE of the Consumer Fraud 

and Deceptive Business Practices Act.”  Proposed Section 470.400(a), however, omits this 

verification requirement for a customer’s request to opt-out of an aggregation program.  To avoid 

erroneously excluding a customer from an Aggregation Program, ComEd proposes to revise 

Section 470.400(a) to add the following similar precautionary provision: “In the event the 

customer elects to opt-out of the opt-out aggregation program, the aggregation supplier must 
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verify such a customer’s request to opt out in the same manner as an electric service provider 

confirms a change in a customer’s selection of a provider of electric service under subsections (a) 

through (c) of Section 505/2EE of the Consumer Fraud and Deceptive Business Practices Act.” 

ComEd also proposes technical revisions to Section 470.400 to clarify and strengthen its 

provisions and ensure consistency, both among its subsections and with the prerequisites of 

Section 470.100. 

V.  Section 470.600 Failure to Comply 

ComEd proposes to delete this Section because it merely restates existing law.  For 

example, Section 5-101 of the PUA requires that “[e]very public utility shall obey and comply 

with each and every requirement of this Act and every order, decision, direction, rule or 

regulation made or prescribed by the Commission in the matters herein specified….”  220 ILCS 

5/5-101 (emphasis added).  Moreover, the PUA imposes penalties for violations of its provisions 

and Commission orders and rules.  See 220 ILCS 5/5-202.  Further, these penalty provisions 

extend to “any corporation other than a public utility” that fails to “obey, observe, or comply with 

any order, decision, rule, regulation, direction, or requirement … of the Commission….”  Id.  The 

Failure to Comply Section of the Draft Rule, however, adds nothing to these existing PUA 

provisions.  Notably, although the Draft Rule addresses the variety of actors involved in 

municipal aggregation, the Failure to Comply section fails to address how a customer aggrieved 

by an entity other than a utility or RES could bring a complaint.  ComEd accordingly 

recommends that the Draft Rule either revise this section to fully address the scope of its 

provisions and violations thereof or delete what are currently redundant provisions. 

VI. Other Revisions 

ComEd also proposes various technical revisions to Sections 470.200 (Notifications to the 
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Commission), 470.300 (Customer Notifications), and 470.500 (Opt-in Aggregation Provisions) to 

clarify and strengthen them and ensure consistency.  ComEd further notes that the Draft Rule 

does not consistently capitalize terms defined in Section 470.10 (Definitions).  ComEd 

recommends that the capitalized defined terms be capitalized throughout the Draft Rule. 

CONCLUSION 
 

In light of the foregoing, ComEd requests that the changes reflected in Appendix A, 

attached hereto, be made to the Draft Rule. 

 
Dated: November 28, 2012   Respectfully submitted, 

 
      COMMONWEALTH EDISON COMPANY  
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