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STATE OF ILLINOIS  

ILLINOIS COMMERCE COMMISSION 

COMMONWEALTH EDISON COMPANY 
 
Petition for Statutory Approval of a Smart Grid 
Advanced Metering  Infrastructure Deployment Plan 
pursuant to Section 16-108.6 of the Public Utilities Act  

: 
: 
: 
: 
: 

 
No. 12-0298 
On Rehearing 

BRIEF ON EXCEPTIONS ON REHEARING OF  
COMMONWEALTH EDISON COMPANY 

Commonwealth Edison Company (“ComEd”) submits its Brief on Exceptions on 

Rehearing (“BOE Reh.”) pursuant to Section 10-111 of the Public Utilities Act (the “Act”), 220 

ILCS 5/10-111, Section 200.830 of the Commission’s Rules of Practice, 83 Ill. Admin. Code § 

200.830, and the schedule set by the Administrative Law Judge.  Separate Exceptions to the 

Proposed Order on Rehearing (“PO Reh.”) are filed simultaneously. 

I. INTRODUCTION 

The Commission on rehearing should approve a revised Advanced Metering 

Infrastructure (“AMI”) Deployment Plan (“AMI Plan” or “Plan”) that satisfies every legal 

obligation owed by ComEd to customers as well as every legal and financial obligation owed to 

ComEd.  The obligation to deploy AMI meters, the period during which they must be deployed, 

the cost–benefit threshold, the approval process, and the financial obligations owed to utilities 

who elect to participate are all creations of the Energy Infrastructure Modernization Act 

(“EIMA”). 1  They all must be respected as established.   

EIMA balances obligations utilities assume with assurances utilities are given.  To ensure 

that utilities can meet their obligations, it expressly links rates and costs as well as revenues and 

investment expenditures.  ComEd is correspondingly assured that its reasonable and prudent 

                                                 
1  Illinois Public Act (“PA”) 097-0616, as amended and supplemented by PA 097-0646. 
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costs of service will be recovered.  Undoubtedly, there exists today an open debate about the 

meaning, timing and fate of that assurance, which although not at issue here, colors these 

proceedings.  However, EIMA distinctly assures that a “participating utility shall recover the 

expenditures made under the infrastructure investment program through the ratemaking process, 

including, but not limited to, the performance-based formula rate and process ….”  220 ILCS 

5/16-108.5(b).   

With all these assurances and obligations in mind, ComEd developed its original AMI 

Plan and its meter deployment schedule early this year, and proposed it to the Commission in 

April.  ComEd chose a meter deployment schedule from among many that would have satisfied 

ComEd’s deployment obligations under EIMA.  EIMA does not mandate any particular 

schedule.  It leaves that determination to the utility based on the utility’s understanding of its 

own capabilities, operational and financial.  The particular pace and schedule of ComEd’s AMI 

Plan was premised financially on ComEd’s prediction of its future revenues based on its 

understanding of EIMA.  Trpik Reh. Reb., ComEd Ex. 21.0, 4:63-66; Tr. 102:3-6; see House 

Resolution 1157 (2012).  

In its June 22 final Order in this Docket (the “June 22 Order”), the Commission found 

that ComEd’s AMI Plan met every statutory obligation of ComEd and approved it subject to 

modifications the Commission found to be consistent with EIMA.  The Commission recognized 

expressly that its authority to modify AMI Plans does not allow it to impose requirements at odds 

with those established by law.  Addressing this question in the context of meter deployment 

specifically, the July 22 Order stated (at 14):  

The Commission agrees with intervenors that a shorter deployment could 
bring the benefits of AMI meters to customers sooner, but also recognizes that 
the EIMA only requires full deployment within 10 years - as long as that 10-
year deployment is cost beneficial.   
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Just as it cannot shorten the ten-year period, the Commission cannot morph the statutory 

requirement that AMI Plans be cost beneficial into a requirement that any revised or updated 

plan be more cost-beneficial than the original.   

The June 22 Order also respected the Commission’s role in approving AMI Plans 

authored and implemented by utilities.  EIMA authorizes and requires the Commission to review 

and approve plans, and not to order utilities to invest in a particular manner.2  The June 22 Order 

approved ComEd’s Plan (as modified in ways not at issue here) and directed ComEd to file a 

modified Plan, but it did not order ComEd to make any specific investment on any specific 

schedule.  EIMA also recognizes that AMI plans are not rigid, and can and must evolve as 

circumstances change, as recognized in the EIMA’s annual update process.  Importantly, the law 

imposes no greater or additional criteria on amended, revised, or updated plans than apply to 

original plans.  In keeping with that aspect of the law, the June 22 Order neither prejudged any 

future Plan revision, nor provided that future changes would be governed by any different 

standard or presumption.   

By the time of the June 22 Order three months later, much had changed already.  Based 

on the Commission’s May 29 order, both ComEd and the Commission then knew that ComEd 

would not receive the revenues it had expected.  ComEd timely and transparently informed the 

Commission that its AMI Plan had to be adjusted.  After the Commission first declined to stay its 

Order and the entire pending Plan process,3 ComEd turned to a focused rehearing request, and 

                                                 
2  220 ILCS 5/16-108.6(b), (d); also compare 220 ILCS 5/8-503 (authorizing such orders only after notice 

and on different findings, including the necessity of a particular investment).  Even utilities subject to a corrective 
action plan prepare their own plan, again subject to Commission review.  220 ILCS 5/16-108.6(e).  Utilities are also 
free to update their plans at least annually (id.), and the Commission approval of the prior plan does limit that right.   

3  ComEd has not acted as if a stay was granted.  It prepared and filed a Plan as directed and activities under 
that Plan, including those added by the Commission in its modifications, the activities have proceeded under that 
Plan. 
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the June 22 Order acknowledged that ComEd would seek rehearing to propose those 

modifications.   

The June 22 Order (at 14-15) made no comment about the scope of any future rehearing, 

but did “strongly encourage any rehearing application to make such identifications with 

particularity.”  (emphasis added).  ComEd filed such a Verified Application for Rehearing 

(“App. Reh.”).  Along with other issues, ComEd’s request specified why the meter deployment 

schedule should be changed and was supported by an affidavit of ComEd’s Chief Financial 

Officer detailing how ComEd’s revenues and investment capabilities were affected.  In the 

Application, ComEd again informed the Commission that while much activity under its Plan 

would proceed as planned and ComEd would continue to meet all EIMA obligations, it could not 

deploy AMI meters on the originally planned schedule.  App. Reh. at 2, 7-9.  ComEd also 

pointed out that addressing the planned meter deployment schedule on rehearing was, if 

anything, superior to waiting until the next April update, again demonstrating ComEd’s openness 

with the Commission.  The Commission denied rehearing on other issues, but granted ComEd’s 

Application for “rehearing on the deployment schedule.”4   

On rehearing, much of the record is clear and free of actual dispute.  All parties agree that 

the original meter deployment schedule is not workable.  ComEd demonstrated that the Revised 

AMI Plan satisfied fully every obligation it owes customers under EIMA and, unlike the original 

schedule, is feasible.  While there remains a dispute over whether that evidence also had to be 

included in ComEd’s direct testimony, ComEd provided extensive evidence on financial issues, 

not only with its Application for Rehearing, but in testimony and in response to data requests 

admitted into the record.  The “withdrawn” testimony about which there appears to be so much 

                                                 
4  Illinois Commerce Commission, Bench Meeting Minutes (July 11, 2012), at 51-52.   
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controversy was not this financial testimony and did not change the content of either the 

financial testimony ComEd actually filed or its responses to any data requests. 

The Proposed Order is extraordinary in the harshness of its language and the degree to 

which its findings depart from the record and legal standards.  It recommends rejecting ComEd’s 

Revised Plan even though the plan satisfies every obligation owed by ComEd, including timely 

deployment of meters.  The Proposed Order instead concludes that ComEd can only revise its 

plan to deploy meters on a schedule that provides greater or faster benefits, a standard that is 

contrary to law and that the Commission has already rejected.  The Proposed Order, moreover, 

applies this standard as if it were absolute, so that a failure to meet it dooms a proposal without 

regard to other standards or statutory obligations owed to utilities.  Further, the schedule that the 

Proposed Order adopts did not appear until Staff’s Initial Brief and no witness or other evidence 

supports it.  

The Proposed Order also focuses on financial issues, but again portrays both the evidence 

and ComEd’s position inaccurately.  The evidence shows that ComEd’s original deployment 

schedule was based on obsolete financial assumptions and that the investment expenditures 

associated with the original schedule cannot be recovered, contrary to EIMA’s assurance.  Staff, 

the only other party submitting financial evidence, concedes that meter deployment may be 

unwise through 2013.  Staff’s testimony does not address the adequacy of ComEd’s revenues; 

instead claiming that ComEd could fund AMI by borrowing or diverting the recovery of its 

statutory cost of equity.  The Proposed Order also erroneously rejects ComEd’s position that it is 

unnecessary to relitigate the Commission’s decision to grant rehearing, at least prior to some 

other party raising the issue anew, citing inapplicable case law and reaching a decision in conflict 

with directly parallel Commission cases.  Indeed, in the rehearing involving the AMI plan of 
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Ameren Illinois Company, ICC Docket No. 12-0244, whether the revised AMI plan meets 

applicable statutory criteria is the sole issue being considered, and no one is re-litigating whether 

Ameren should have been able to propose a revised Plan.  But, even more troubling, the 

Proposed Order improperly relies on ComEd’s view of the rehearing as the reason to discount 

the substantial and largely uncontradicted financial evidence that ComEd did provide. 

The record shows that ComEd is willing and able to meet all of its obligations, both to its 

customers and to the Commission.  ComEd is meeting every EIMA obligation owed customers 

as its Revised AMI Plan also does.  Staff’s “Alternative #3” (Staff Init. Br. at 22) is a workable 

compromise that was both supported by the record and ensured that the entire issue of meter 

deployment schedules would be fully addressed de novo, on a complete record, in a matter of 

months.  Although Alternative #3 was not ComEd’s proposal, ComEd accepted it – and still 

does.  In combination with ComEd’s Revised AMI Plan, Staff Alternative #3 removes all doubt 

that the Commission will have a full record in the April update.  ComEd, therefore, asks that the 

Proposed Order be modified to comport with the evidence, and that the Commission approve its 

Revised AMI Plan and Staff Alternative #3.   

II. THE PROPOSED FINDING THAT COMED IS IN “WILLFUL NON-
COMPLIANCE” WITH THE JULY 22 ORDER IS INCORRECT, 
UNSUPPORTED, AND CONTRARY TO LAW  

At the outset, before analyzing any evidence, any law, or any Commission Order, the 

Proposed Order decides that ComEd’s legal theory is a “tactic,” concludes that it has kept 

evidence from the Commission, and prejudges ComEd guilty of “refusal to comply with a 

Commission Order.”  PO at 25.  These conclusions are not only erroneous, as is pointed out later 

in this Brief, but they color the entire Proposed Order and how it describes arguments and 

addresses issues, including its own decision to reject proper financial evidence.   
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The Proposed Order’s first-paragraph conclusion next reappears on the last page of the 

order, which summarily finds ComEd in “willful non-compliance” with a Commission 

Order.  PO at 33.  The PO makes this recommendation without pointing to any actual or specific 

Commission directive, without acknowledging ComEd’s frankness toward the Commission, 

without citing any evidence of intent, and without affording ComEd any prior notice or 

opportunity to be heard.   

The Proposed Order disregards the nature of the June 22nd Order and the uncontested 

facts.  On June 22, 2012 the Commission entered an order approving ComEd’s AMI Plan as 

modified by the Commission.  Other than directing ComEd to file an AMI Plan reflecting the 

modifications contained in the Commission’s order, the June 22nd Order did not direct ComEd to 

take any particular action let alone to make specific investments at a specific time.  ComEd does 

not dispute that Plans have meaning, but EIMA also makes clear that Plans can and must evolve, 

and EIMA does not prohibit utilities from reacting to changed circumstances.  Rather, EIMA 

provides expressly that each year plans may be updated to conform to reality, not vice 

versa.  220 ILCS 5/16-108.6(e).  EIMA specifically retains and acknowledges a participating 

utility’s flexibility in implementing AMI and managerial prerogative to make operational 

decisions.  ComEd Reh. Reply Br. at 11-13.  The EIMA specifically contemplates utility updates 

to an AMI Plan, simply stating that the annual report shall “identify any updates to the AMI 

Plan.”  220 ILCS 5/16-108.6(e).  Notably, the Act imposes no additional statutory conditions or 

different criteria on a utility’s ability to update its AMI Plan.  Such updates are deemed accepted 

unless the Commission initiates an investigation and enters an order within 21 days and 90 days, 

respectively, of the utility’s annual report filing.  Id.  EIMA’s retention of a utility’s right to 

manage the implementation of its business is further reflected in Section 16-108.5(b) of the Act 
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which clarifies that EIMA’s investment obligations and timelines do not require participating 

utility’s to invest equal amounts each year, but rather allow annual investments to vary 

commensurate with the work to be performed.  220 ILCS 5/16-108.5(b). 

The Commission itself previously acknowledged the flexibility retained by a participating 

utility in the June 22nd Order when it stated that the only requirement of a deployment schedule 

is that it is completed within 10 years and is cost-beneficial.  June 22nd Order at 14.  In responses 

to arguments that it would be more beneficial if deployment was shorter, the Commission 

declined to require a shorted deployment schedule because of the limited nature of the statutory 

requirements and because ComEd is in the best position for understanding the operational 

complexities.  Id.   

Even where no update is involved and the Commission finds a utility’s implementation of 

its AMI Plan has been “materially deficient,” the statutorily specified remedy is to “requir[e] the 

participating utility to devise a corrective action plan” – thereby continuing to recognize 

management’s continuing right to make operational decisions even where implementation of an 

AMI Plan has been “materially deficient.”  Because plans – approved or not -- are not 

Commission Orders, a departure from a plan due to changed circumstances are not “non-

compliance” with a Commission Order.  The evidence is clear that ComEd deviated from the 

original deployment schedule because of the massive reduction in revenues per the 11-0721 

Orders upon which the original deployment schedule was based -- and ComEd could not have 

been more transparent or upfront about this fact.5  

                                                 
5  On June 7, 2012, ComEd filed a Verified Motion for A Post-Order Stay and Other Relief.  The motion 

disclosed that the May 29th Order in ICC Docket No. 11-0721 significantly reduced ComEd’s ability to fund new 
investments including the AMI deployment schedule.  Motion at ¶¶ 6-7.  That information was provided again in 
ComEd’s Application for Rehearing, which was in pertinent part, granted.  App. Reh. at 2, 7-9. 
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Finally, in regard to “willful,” the issues before the Commission are new and challenging, 

and to be sure, have proven contentious.  Like other parties, ComEd is asserting its strongly held 

views under the new law.  We respectfully submit that disagreement over parties’ positions -- or 

the manner in which positions have been timely raised, in good faith and professionally – does 

not warrant or justify extreme rhetoric in a Commission Order, let alone formal findings of 

“willful” or “egregious” conduct.  ComEd respectfully requests such language be removed from 

the Order.   

ComEd’s Exception #1 addresses this issue.   

III. THE RECOMMENDATION TO REJECT COMED’S PROPOSAL IS 
CONTRARY TO THE LAW AND THE EVIDENCE  

There is ample and compelling evidence to support ComEd’s Revised AMI Plan.  The 

record unequivocally establishes that ComEd’s Revised AMI Plan satisfies each and every 

requirement for an AMI Plan under EIMA.6  Moreover, ComEd did not, as the Proposed Order 

suggests withdraw financial testimony; it withdrew less than three pages of background 

testimony of its policy witness that mentioned finances among other things and that parties 

appeared to be viewing incorrectly.  ComEd provided detailed financial information not only 

with its Application for Rehearing but in testimony in response to Staff and in response to data 

requests, including data request responses that were admitted into the record.  Indeed, only 

ComEd and Staff provide the Commission with any financial evidence, and ComEd’s is both 

complete and compelling.  Exception #3 addresses all of these issues. 

                                                 
6  Before turning to ComEd’s obligations to its customers and the impact of financial changes on ComEd’s 

AMI Plan, ComEd notes that the Proposed Order omits certain arguments from ComEd’s position.  Exception #2 
addresses that issue. 
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A. ComEd’s Proposed Revised AMI Plan Satisfies Every Obligation of ComEd 
to Customers 

EIMA establishes specific standards – five informational, two technical, and one 

economic – that govern approval of an AMI plan.  See 220 ILCS 5/16-108.6(c) and (d).  ComEd 

presented a Revised AMI Plan that reflected changes to the deployment schedule.  O’Toole Reh. 

Dir., ComEd Ex. 16.0 REV at 7:157 - 11:223; see also ComEd Ex. 15.03 (redlined copy of 

Revised AMI Plan).  Of the eight applicable statutory criteria, only the requirements (1) to 

include a deployment schedule and plan that includes deployment of AMI to all customers over a 

10-year period and (2) that the implementation of the AMI Plan will be cost-beneficial were 

directly at issue on rehearing.  See 220 ILCS 5/16-108.6(c) and (d).  The other criteria were not 

at issue because they were not impacted by the changes reflected in the Revised AMI Plan. 

Criteria Not-Impacted by Revised Deployment Schedule 

ComEd witness Mr. O’Toole explained that the Revised AMI Plan reflected changes to 

some of the AMI Plan milestones and metrics tied to meter deployment to correspond to the new 

deployment schedule.  O’Toole Reh. Dir.., ComEd Ex. 16.0 REV, 11:215-217; see also ComEd 

Ex. 15.03, pp. 83-85.  However, no substantive changes were made to the meter technology or to 

the type or extent of planned customer education and outreach activities.  See ComEd Ex. 15.03, 

pp. 88, 105, 107, 112, and 129-133. Hence, the Revised AMI Plan did not change the AMI 

Plan’s Vision Statement, AMI Strategy, Milestones and Metrics, Consumer Education Plan, 

NIST Standards for Grid Interoperability, Cyber Security and Privacy of Personal Information 

Protections, and those requirements are supported by the record in this docket and continue to be 

met as determined in the Commission’s June 22 Order.  See June 22 Order at pp. 4, 5-7, 19-21, 

23-24, 25, 26.  Staff similarly observed that these requirements are not at issue in this rehearing.  

Staff Init. Reh. Br. at 3, fn. 1. 
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Schedule and Plan for Universal Deployment Over 10 Years 

Section 16-108.5(c) of the Act provides that “[t]he AMI Plan shall provide for investment 

over a 10-year period that is sufficient to implement the AMI Plan across its entire service 

territory in a manner that is consistent with subsection (b) of Section 16-108.5 of this Act.”  220 

ILCS 5/16-108.6(c).  Subparagraph (3) of that Section further makes clear that a plan must 

provide for deployment of AMI to “all customers” for a non-combination utility such as ComEd.  

Id. at 16-108.6(c)(3).  ComEd witness Mr. O’Toole described ComEd’s revised AMI deployment 

schedule and attested to its operational reasonableness.  O’Toole Reh. Dir., ComEd Ex. 16.0 

REV, 5:98 - 11:211.  The revised meter deployment schedule provides for installations to begin 

in 2015 and for AMI meter installations to all ComEd customers to conclude within 10 years by 

December of 2021.  Id. 1:16-19, 2:26-29, 6:120-121, and 8:162-163.  With respect to the 

deployment schedule requirements, the Commission previously determined that “[t]he EIMA 

only requires deployment within 10 years.”  June 22 Order at 14.  There is no question that the 

Revised AMI Plan meets this requirement.  Staff concurred that ComEd’s Revised AMI Plan 

complies with the requirement that “the AMI deployment must be completed within 10 years, as 

required by Section 16-108.8(c) of the Act.”  Schlaf Reh. Dir., Staff Ex. 4.0, 2:23-5; Staff Init. 

Reh. Br. at 3, 7-8. 

Mr. O’Toole further testified that the revised meter deployment schedule was developed 

by taking various factors into account, including the following operational factors: 1) complete 

deployment within the original ten-year deployment period ending in 2021; 2) maintain the 

original functionality timeline to the extent plausible, with functionality taking precedence over 

the number of meter installs; 3) support a significantly positive net present value of AMI 

deployment; 4) maintain or maximize the ability to meet applicable statutory performance 
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metrics to the extent plausible; and 5) reflect plausible staffing strategies for meter installers.  Id. 

at 6:112-133. 

Mr. O’Toole explained that the Revised AMI Plan deploys AMI meters in essentially the 

same order as the original AMI Plan, with deployment continuing to occur on an operating center 

basis.  Id. at 10:193-195.  The revised schedule contains an appropriately shaped annual 

installation curve that ramps up in the early years, peaks in the middle years, and ramps down in 

the later years.  Id. at 10:201-203.  Mr. O’Toole also testified that the Revised AMI Plan’s 

deployment levels remain within the range of levels successfully achieved by other utilities 

similar in size to ComEd across the country and allows back office systems to be in place for the 

higher deployment levels.  Id. at 11:204-208.  Mr. O’Toole concluded that the Revised Plan 

allocates material increments of work over the deployment period in a manner that is 

commensurate with the overall work to be undertaken.  Id. at 11:209-211.  Hence, the Revised 

AMI Plan is also reasonable, prudent, and consistent with the statutory directive that ComEd’s 

overall infrastructure investment plan, of which the AMI Plan is a major component, “need not 

allocate the work equally over the respective periods, but should allocate material increments 

throughout such periods commensurate with the work to be undertaken.”  220 ILCS 5/16-

108.5(b).   

The Revised AMI Plan is Cost Beneficial 

The Revised AMI Plan is cost-beneficial consistent with applicable statutory 

requirements.  The Act provides that “[a]fter notice and hearing, the Commission shall … issue 

its order approving, or approving with modification, the AMI Plan if the Commission … finds 

that the implementation of the AMI Plan will be cost-beneficial ….”  220 ILCS 5/16-108.6(c).  

The Commission determined that ComEd’s original AMI Plan, as modified by the Commission, 
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satisfied the cost-beneficial requirement.  See June 22 Order at 40.  Mr. Andrew Trump, 

Director, Utility Practice and an Executive Consultant at Black & Veatch Corporation (“Black & 

Veatch”), using the same analysis model relied upon by the Commission for its original finding, 

analyzed the impact of the revised deployment schedule on the net present value (“NPV”) of 

costs and benefits under the Revised AMI Plan.  Trump Reh. Dir., ComEd Ex. 17.0 REV. at 

1:11-2:27.  His analysis showed that ComEd’s Revised AMI Plan produced NPV results 

substantially similar to the $1.2 billion NPV of ComEd’s original AMI Plan, resulting in a NPV 

in excess of $1 billion.  Id. at 2:35-39.  Moreover, ComEd also submitted testimony that based 

on the revised AMI deployment schedule net benefits from a peak time rebate (“PTR”) program 

remain positive and range from $27 million to $297 million.  O’Toole Reh. Dir., ComEd Ex. 

16.0 REV, 15:302-310.  Both analyses confirm that the Revised AMI Plan is cost-beneficial by a 

wide margin.  Trump Reh. Dir., ComEd Ex. 17.0 REV. at 2:24-27. 

There is no evidence to the contrary.  Staff witness Dr. David Brightwell analyzed the 

cost benefit analysis of the Revised AMI Plan, determined that the Revised AMI Plan remains 

cost-beneficial up to a discount rate of 19.1%, and therefore concluded that “that Revised Plan 

meets the definition of cost- beneficial.”  Brightwell Reh. Dir., Staff Ex. 5.0, 3:43-44.  Staff 

witness Dr. Schlaf, relying in part on Dr. Brightwell’s analysis, also concluded that ComEd’s 

Revised AMI Plan meets the statutory definition of cost-beneficial.  Schlaf Reh. Dir., Staff Ex. 

4.0, 4:72-8, 8:157-159.  No other witnesses addressed ComEd’s cost benefit analysis, and Staff 

acknowledged that ComEd’s Revised AMI Plan meets this requirement.  Staff Init. Reh. Br., at 

3-4, 7-8.   

B. The Original AMI Plan Is No Longer Consistent With EIMA Obligations 

The inconsistencies between the original AMI Plan and both financial reality and EIMA 

assurances, as well as the related evidence issues, are addressed below and in Exception #4. 
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1. The Proposed Order’s Conclusions about ComEd’s Finances and the 
Implications of the Deployment Schedules are Contrary to the Record 

ComEd presented substantial and detailed evidence of both the relevant financial 

circumstances – largely ComEd’s revenues able to support increased investment – and how the 

those circumstances relate to the original and Revised AMI Plans.  As noted above, that proof 

began with ComEd’s submission to the Commission, along with its Application for Rehearing, 

and Affidavit of Joseph Trpik (“Trpik Aff.”) detailing the “gap between [ComEd’s] actual costs 

and revenues” and explaining why it was not “a viable financial strategy” to proceed with AMI 

meter deployment on the original schedule “in light of the projected immediate and long-term 

revenue and financial impacts of the 11-0721 Order.”  Trpik Aff., ¶¶ 2, 15. The proof did not, 

however, end there.   

Testimony at the hearing also proved that “given the significant financial impact of the 

[formula rate decisions], ComEd cannot proceed with the investment in EIMA as originally 

planned.  The Revised AMI Plan responds to our financial condition while at the same time, as 

other witnesses testify, meeting all of the requirements of an AMI Plan.”  Trpik Reh. Reb., 

ComEd Ex. 21.0, 5:104-109.  The reason, too, is substantiated.  ComEd premised its original 

AMI Plan on strong assumptions about how EIMA formula rates would be implemented and on 

the premise that they would, therefore, produce far greater revenues than they currently will.  All 

debate about whether the Commission’s rate rulings are correct aside,7 those rulings are 

undeniably inconsistent with the financial assumptions on which the original meter deployment 

                                                 
7  On the issues which the Commission took up on rehearing, ComEd’s understanding was consistent with 

that expressed by the Illinois House of Representatives in House Resolution 1157.  ComEd also believes that other 
disallowances and revenue reductions are prohibited by EIMA, for example, the treatment of billing determinants.  
Finally, although they are not financially large, other issues which some do not portray as “EIMA issues” also 
reduced revenues below projections because ComEd believed that EIMA would permit it to recover all its 
reasonable and prudent costs of service.  Whether ComEd is right or not, however, is not the issue.  ComEd 
developed the original AMI Plan based on that financial premise.   
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schedule were based.  Id. at 4:63-66.  As a result, Mr. Trpik confirmed that “[c]urrently, ComEd 

cannot recover its prudent and reasonable costs, including its costs of capital, and will 

experience, in the aggregate, a continuing revenue shortfall of about $100 million per year in 

2014 and beyond.”  Id. at 1:17-19; accord id. at 3:53-58.8  (Staff witness Pregozen, to whom Mr. 

Trpik was there responding, already acknowledged that “one could argue that capital 

expenditures in 2013 should be reduced out of an abundance of caution.” Staff Ex. 3.0 at 7:107-

109).  ComEd simply cannot “recover the expenditures made under the infrastructure investment 

program through the ratemaking process, including, but not limited to, the performance-based 

formula rate” as EIMA assures.  220 ILCS 5/16-108.5(b).   

Although the Proposed Order implies the contrary, the facts established by Mr. Trpik’s 

testimony are undisputed.  The only other witness to testify on the question of finances, Staff 

witness Alan Pregozen (Staff Ex. 3.0), does not claim that ComEd can fully recover its costs or 

recover in rates investment expenditures incurred on the original schedule.  Indeed, both his 

suggestion that ComEd could borrow to fund AMI investments and Staff’s later argument that 

ComEd could fund the costs by not recovering its cost of equity implicitly acknowledge that 

ComEd cannot.   

Mr. Trpik also responded to Mr. Pregozen’s testimony concerning ComEd’s ability to 

fund AMI investments through borrowing.  Given the question of what deployment schedule 

should be approved, “[w]hether or not ComEd has near-term availability of capital through 

                                                 
8 The Proposed Order later says “Mr. Trpik states that because of the Orders in Docket 11-0721, ComEd 

faces a $100 million revenue shortfall in 2014 and beyond, but not before.”  PO at 31 (emphasis added).  Mr. Trpik 
testimony does not state that there is no shortfall before 2014, but rather focused on 2014 and beyond given the 
focus on Mr. Pregozen’s testimony on 2014 and beyond.  See generally, Trpik Reh. Reb., ComEd Ex. 21.0.  Mr. 
Trpik unambiguously testified that that are revenue shortfalls for 2012 and 2013 near $100 million annually.  Tr. at 
96:11-97:7.  Similarly, the revenue shortfall calculations in the record recognize that the average rate base decision 
slightly increases revenues in 2012 before significantly decreasing revenues in 2013 and beyond.  See CUB Cross 
Ex. 3 CONFIDENTIAL, REHEARING AG 6.01_Attach 2 (CONFIDENTIAL) at Line 13.   
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access to the debt markets is simply not the question.”  Trpik Reb., ComEd Ex. 21.0, 3:50-51.  

Mr. Trpik testified that “it would be financially inadvisable for ComEd to proceed with the 

deployment schedule envisioned by the original AMI Plan in light of the immediate and long-

term impacts of the [formula rate decisions] and the uncertainty of future cost recovery.”  Trpik 

Reh. Reb., ComEd Ex. 21.0, 5:94-97.  As Mr. Trpik stated: 

… is to try to restore balance between revenues, on the one hand, and 
costs and investment expenditures and revenues on the other.  The prudent 
financial response to incomplete and uncertain cost recovery is not to 
borrow and spend more money, regardless of whether ComEd has the 
ability to access the capital markets.   

Id. at 5:99-102.   Finally, Mr. Pregozen’s view that the “case for reducing capital expenditures 

during 2014 is not compelling”9 “rests entirely on his analysis of the FFO/Debt ratio, which is 

just one part of the credit story.  And, credit is, of course, just one part of financial strength.”  Id. 

at 5:91-94.  Mr. Pregozen simply does not address ComEd’s ability to fund the originally 

proposed investments from rates.   

From the very start, the Proposed Order’s recommendations diverge from the testimony.  

For example, according to the Proposed Order, the evidence is that ComEd ultimately “faces a 

$100 million revenue shortfall as a result of the orders in Docket 11-0721.”  PO at 30.  In fact, 

the uncontested evidence is that ComEd will face an average annual revenue shortfall of $100 

million for at least five years, and that the total will exceed half a billion dollars.  Tr. at 97:8-18.  

The annual revenue shortfall also continues to grow over time.  That shortfall cannot be 

trivialized; alone, it is roughly half of the total capital investment called for under the AMI Plan.  

The Proposed Order’s conclusion that such a revenue shortfall does not support revising the 

                                                 
9  Pregozen Dir., Staff Ex. 3.0, 6:105-06.   
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schedule for investments and investment expenditures that must be recovered through rates is 

contrary to the evidence, logic, and reason.   

The Proposed Order next points to Staff’s argument that it is “earnings” and not 

“revenues” that affects ComEd’s ability to follow through on AMI deployment.  PO at 30.  

However, this argument it not only contrary EIMA assurances regarding both ComEd’s ultimate 

costs and  its periodic investment expenditures, no Staff witness ever actually made this 

argument.  Staff witness Mr. Pregozen analyzed the viability of borrowing using a credit metric 

based in large part on revenues (the “FFO” of “Funds from Operations”) to represent an earnings 

analysis.  He never testifies that a nine-digit shortfall (be it $100 million or $500 million) in 

revenues will not affect a billion dollar investment project that was based on and contemplated 

such revenues.  Moreover, regulated earnings are defined by statute, and there is no evidence 

ComEd has excess earnings from which such a shortfall could be offset.  Moreover, arguing that 

ComEd can make up the shortfall by expending authorized earnings (i.e., its shareholders 

recovery on the investment) runs directly counter to EIMA’s assurance that ComEd can recover 

it statutory cost of equity.  220 ILCS 5/16-108.5(c)(3). 

The Proposed Order also claims that ComEd will ultimately recover its prudently 

incurred expenses that are reasonable in amount.  While inaccurate, this claim also does not 

mean that ComEd can or should borrow to fund investment expenditures that its current revenues 

will not support.  Whether the cost of the AMI investment is ultimately recouped or not, half a 

billion dollars of revenues over the five year period ending December of 2016 that ComEd relied 

upon in developing its original AMI Plan have been lost.  The Proposed Order’s reference to this 

shortfall as uncertain is equally contrary to the evidence.  See PO at 30.  The Commission’s 

orders in Docket 11-0721 denied recovery of certain costs.  There is nothing conditional or 
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uncertain about them, except the possibility of a reversal.  The charges established pursuant to 

the formula rates approved in the 11-0721 Orders will not reflect those costs absent reversal, and 

the half a billion dollar revenue shortfall is real.   

ComEd’s revenues shortfall also cannot be recovered from ratepayers as the Proposed 

Order suggests.  Id.  Indeed, because the shortfall results from cost disallowances, it can never be 

recovered from ratepayers absent reversal of the Commission’s orders.  The statement in the 

Proposed Order that “such shortfall would be recovered from customers in a future period, with 

interest, through the reconciliation process” is especially misplaced given that one of the causes 

of the shortfall is the Commission’s decision to set the interest rate on reconciliation balances at 

far less that ComEd’s WACC.   

The Proposed Order makes a similar finding based on the “earnings collar” provisions of 

EIMA.  See PO at 30.  This proposed finding is supported by no testimony and was not raised by 

any party.  It appears to have been proposed sua sponte.  It is, however, factually and legally 

incorrect.  Section 16-108.5(c)(5) of the Act provides an earnings collar adjustment if the 

participating utility’s earned rate of return on common equity as defined by the allowed revenues 

is more than 50 basis points higher or lower than the return on equity calculated per Section 16-

108.5(c)(3) of the Act.  220 ILCS 5/16-108.5(c)(3) and (5).  That mechanism can never mitigate 

lost revenues from cost disallowances because the law specifically provides that the adjustment 

is to be calculated “after any Commission-ordered disallowances.”  220 ILCS 5/16-108.5(c)(5).   

The Proposed Order then turns to whether the underlying disallowances are just and 

reasonable and recommends concluding “that any perceived ‘shortfall’ by ComEd results from 

disallowance of items that the Commission deemed to not to be just and reasonable.”  PO at 30.  

As ComEd has noted from the outset, whether the disallowances were just or unjust is, in this 
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case, beside that point.  Going forward, ComEd lacks the revenues on which the original AMI 

Plan was based.  Whether the disallowances were just or not, ComEd’s revenues were reduced 

by half a billion dollars from those it assumed could support its AMI program.  The Proposed 

Order also states that “[c]onspicuously absent from EIMA is a requirement that a desirable 

formula rate outcome is a prerequisite to ComEd proceeding with AMI deployment.”  Id.  

ComEd never has argued that the revenue shortfall allow it to avoid any statutory obligation 

imposed by EIMA.  In fact, ComEd was forthcoming in notifying the Commission of the need to 

change the original deployment schedule based on that revenue shortfall, instead of waiting to 

revise the schedule as part of its April annual update.    

Next, the Proposed Order cites the hearing transcript for the conclusion that the October 

3, 2012 Order on Rehearing in Docket No. 11-0721 would “substantially increase[] the amount 

of revenues ComEd would [re]cover in future formula rate cases, given its decision to permit 

ComEd to earn a return on its pension asset.”  PO at 30.  This recommendation is based on the 

premise that ComEd’s testimony does not reflect the effect of the Order on Rehearing in Docket 

11-0721 on ComEd’s revenues.  To the contrary, the record is clear that the half a billion dollar 

revenue shortfall is measured after taking into account the Commission’s October 3 Order.  First, 

Mr. Trpik testified that “as a direct result of the May 29 final Order and the recent Order on 

Rehearing in ICC Docket No. 11-0721 [ComEd would experience an] annual revenue shortfall 

growing from nearly $100 million in 2014 to over $130 million in 2016.” Id. at 3:54-8 (emphasis 

added).  Second, on redirect examination responsive to the cross-examination cited by the 

Proposed Order, Mr. Trpik again clarified that the revenue shortfall he identified was after taking 

into account the October 3 Order: 
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Q. And, Mr. Trpik, Ms. Lusson also asked you about the decision of the 
Commission on rehearing concerning the treatment of the costs associated 
with cash contributions to ComEd's pension, do you recall that discussion? 

 
A. I do. 
 
Q. Did the Commission's decision on rehearing mean that the company is 

recovering its reasonable and prudent costs in any relevant year? 
 
A. It does not. 
 
MS. LUSSON: Your Honor, I object to that question. My question was specific as 
to the revenue requirement effect of the pension asset –  
 
*  *  * 
-- as a result of the order on rehearing and being included in rate base as a result 
of the order on rehearing. 
 
MR. RIPPIE: The only relevance of that question would be if that somehow 
related to Mr. Trpik's opinion that the costs weren't being recovered and the 
company wasn't in a financial position to make these AMI meter investments.  I 
intend to ask him whether or not that pension decision had any effect on solving 
the company's problem or whether or not the problem remains notwithstanding. 
 
JUDGE HAYNES: Objection.  Overruled. 

 
BY MR. RIPPIE: 
 
Q. Mr. Trpik, I guess that would be the question. Given that answer, does the 

company remain in a position where it's financially inadvisable, to use 
your words, to make the investment in the AMI meters? 

 
A. Even considering the 10/3 order as it relates to recovery of the pension 

from a financial statement standpoint, so that is what we file with the SEC, 
compared to our expectations the revenues that Exelon will record 
financially are still expected to be almost $100 million less in 2012 then 
we previously expected and those reductions continue for about $100 
million less in '13. Then they continue to grow to $100 million and greater 
of less revenues in 2014 and later even after considering the 10/3 order. 

 
Q. You said Exelon. Did you mean Exelon? 
 
A. I'm sorry. ComEd. I apologize. 
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Tr. at 95:1 - 97:7.  Mr. Trpik further testified that the cumulative shortfall continues to be “in 

excess of $500 million of less revenue at ComEd that we will record financially tha[n] we had 

expected ….”  Id. at 97:11-13.10   

The Proposed Order also attempts to further impugn ComEd’s evidence showing revenue 

loss by pointing to two credit reports.  First, it cites a Moody’s Report attached to Mr. Trpik’s 

testimony dated March 5, 2012, observing that the report “is clearly not proof of changed facts 

since the issuance of the Commission’s Order.”  PO at 30.  Mr. Trpik did not attach the March 5, 

2012 Moody’s Report for that purpose because, on March 5, the revenue changes had not yet 

even occurred.  The March 5 Report does, however, underscore that the market and rating 

agencies were even then concerned about the regulatory environment remaining unpredictable 

and unreliable even after EIMA.  Trpik Reh. Reb., ComEd Ex. 21.0, 3:59-4:78; ComEd Ex. 

21.01.  The Proposed Order also states:  “Of interest, however, is ComEd Ex. 21.02, a Fitch 

Ratings Report for September 2012, which is attached to Mr. Trpik’s rebuttal testimony, but not 

discussed.  PO at 30.  A review of this document shows that ComEd’s financial outlook is not 

particularly gloomy and, in fact, it notes the expected positive impact of the Commission’s Order 

on Rehearing in Docket 11-0721 and ComEd’s future formula rate proceedings.”  PO at 30.  In 

fact, Mr. Trpik does cite that report and explains that the regulatory uncertainty it identifies 

continues as a negative factor: 

That concern continues.  More recently, credit agency Fitch Ratings wrote: 
 

The positions taken by the [Commission] in ComEd’s initial Formula Rate 
Plan (FRP) filing heightened regulatory risk for utilities in Illinois.  In 

                                                 
10 While not discussed in the Proposed Order, it should also be noted that ComEd’s Response to Data 

Request REHEARING AG 6.01 CONFIDENTIAL including REHEARING AG 6.01_Attach 2 (CONFIDENTIAL) 
admitted as CUB Cross Ex. 3 (Confidential) is fully consistent with Mr. Trpik’s testimony, showing annual revenue 
shortfalls well in excess of $100 million annually including the pension disallowance from 2012 through 2016.  
CUB Cross Ex. 3 CONFIDENTIAL, REHEARING AG 6.01_Attach 2 (CONFIDENTIAL) at Line 17. 
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ordering a $168.6 million rate reduction, the ICC disallowed a return on 
ComEd’s’ pension asset and relied on an average rate base and capital 
structure, all of which appears to be inconsistent with the FRP legislation.   

 
While the Commission ultimately restored cost recovery for pension 
contributions, the two other concerns identified by Fitch remain.  As I testified 
earlier, these and other issues continue to create a $100 million dollar annual 
shortfall in future years. 

 
Trpik Reh. Reb., ComEd Ex. 21.0, 4:79-87. 

Finally, the Proposed Order concludes, without citation or support, that “ratepayers begin 

paying for meters in January 2013 and the Company doesn’t want to begin installing them until 

2015.”  This statement is simply wrong.  The fact that ComEd’s Revised AMI Plan calls for new 

meter installations to start in January of 2015 means that the first meter purchases to create the 

necessary inventory will occur approximately two months earlier in November of 2014.  Trump 

Reh. Dir., ComEd Ex. 17.0 REV, 4:84 – 5:94; see also O’Toole Reh. Dir., ComEd Ex. 16.0 

REV, 7:150-51.  Formula rates for 2015 will be based on actual costs reflected in ComEd’s 

FERC Form 1 for 2013 plus projected plant additions for 2014.  See 220 ILCS 5/16-108.5(d).  

The meter inventory purchases during the last two months of 2014 for installations during the 

first two months of 2015 will not be reflected in charges before 2015 given the basis for 

assessing formula rates under the law.  Of course, ComEd is proceeding with other aspects of 

AMI and Smart Grid deployment (O’Toole Reh. Dir., ComEd Ex. 16.0 REV, 9:172-10:190), but 

to the extent those costs are in rates it is because the assets are in service (or, at least in CWIP) 

and/or the costs actually expended.  ComEd’s proposal does not contemplate or authorizes 

charging customers for non-existent meters.   

In sum, the Proposed Order’s ultimate conclusion (at 31) that “the linkage between its 

current finances as a result of the Orders in Docket 11-0721 and its delayed deployment plan is 

not evident” can be sustained.  In short, ComEd has lost half a billion dollars of revenues that is 
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expected would be available to fund AMI investments.  It cannot make AMI investments on the 

same pace without those revenues, as least without violating EIMA’s dual assurances that it costs 

are recovered and that the investment expenditures be recovered through rates. 

2. The Proposed Order’s Conclusions About the Financial Evidence 

As the discussion in the preceding Section makes clear, there is no lack of financial 

evidence in the record in this case.  Some of that evidence is Mr. Trpik’s, but documentary 

evidence supporting ComEd’s position, such as CUB Cross Exhibit 3 was also sponsored by 

other parties.  At no time during the hearing did any party object to Mr. Trpik’s testimony or to 

its admissibility.  While the issue may be somewhat academic given that the record contains 

substantial evidence demonstrating the need to adopt a different AMI deployment schedule, 

ComEd maintains – in the alternative -- that the issue to be considered on rehearing here is 

whether ComEd’s Revised AMI Plan complies with applicable statutory criteria and does not 

include re-litigation of the reasons why rehearing was sought. 

The Proposed Order points to Section 10-113 of the Act, which ultimately simply 

provides that the Commission may rescind, alter, or amend an order if based on all of the facts 

the Commission is of the opinion that its original order “should be changed.”  PO at 26; 220 

ILCS 5/10-113.  Nothing in the language of Section 10-113 prohibits the Commission from 

revising an earlier order ruling on a petition for approval of an AMI plan on the sole basis that a 

revised AMI plan submitted on rehearing meets the statutory criteria for approval of an AMI 

plan.  Nor does the language of Section 10-113 place a particular burden on the party granted 

rehearing to make a particular evidentiary showing with respect to the original order. 

Indeed, in the rehearing involving the AMI plan of Ameren Illinois Company d/b/a 

Ameren Illinois (“Ameren”), ICC Docket No. 12-0244, whether Ameren’s revised AMI plan 

meets applicable statutory criteria is the sole issue being considered.  In Docket No. 12-0244 
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Ameren filed a petition for rehearing after the Commission entered an Order that found 

Ameren’s AMI Plan did not comply with the EIMA requirement that the plan be cost-beneficial.  

ICC Docket No. 12-0244, Pet. For Reh. filed on June 28, 2012.  In that petition, Ameren 

submitted a revised plan.  According to the Proposed Order on Rehearing, the issue litigated on 

rehearing was whether the proposed revised plan satisfied the statutory requirements. See ICC 

Docket No. 12-0244, Proposed Order at 23-25 (Oct. 18, 2012).  No analysis or consideration is 

given to why the original order should be changed.  The merits of whether the revised plan was 

compliant with applicable statutory criteria was all that was litigated on rehearing.  There is no 

reason why a different standard should apply here, and the Commission should apply the same 

standards in this case. 

More importantly, the sections of the Act and case law cited by the Proposed Order are 

consistent with rather than contrary to ComEd’s actual position and the facts in the instant case.  

See PO at 26-29.  The Proposed Order cites Central Northwest Business Men's Ass'n v. Illinois 

Commerce Comm’n,, 337 Ill. 149 (1929) for the proposition that the Commission cannot enter an 

order on rehearing different from the original order unless there are specific reasons for 

overturning the original order.  PO at 28-9.  In Central the Commission directed a railway 

company to extend its existing street railway motorbus line based on a finding that its existing 

transportation facilities were “inadequate and insufficient and that public necessity and 

convenience require an extension of these facilities ….”  Id. at 151-2.  Subsequently, the 

Commission issued an order rescinding the original order with no new evidence contradicting its 

earlier findings.  The appellate court ruled that the later order was properly set aside as not 

supported by substantial evidence because there were no findings of fact that differed from the 

findings of facts upon which the original order was based.  Id. at 158. 
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Central is not apposite to the instant case for several reasons.  First, Central involved a 

specific Commission-ordered directive based on a finding of public convenience and necessity 

comparable to the findings currently required in Section 8-503 of the Act.  The instant case 

involves a different type of order approving a utility plan, as explained above, rather than 

directing ComEd to make a specific investment based on a finding of necessity.  Second, the 

Proposed Order overstates ComEd’s position, essentially creating a straw man argument to tear 

down.  ComEd does maintain that the current situation is akin to a motion for a new trial which – 

upon being granted – treats the original hearing result as a nullity and conducts a new hearing on 

the same standard as the original.  ComEd sought rehearing not because the Commission erred 

based on the record before it, but because a critical fact underlying the original deployment 

schedule had drastically changed and undermined the financial expectations upon which the 

original deployment schedule was based – rendering it no longer feasible.  Indeed, the Proposed 

Order specifically acknowledges that “ComEd does not argue that an error occurred.”  PO at 28. 

The point of the cases cited by ComEd – the holdings of which are not disputed by any 

party or the Proposed Order – is that a rehearing is generally treated as a new hearing and is not a 

re-litigation of the basis for granting a new trial.11  ComEd did not argue that it was excused 

from the original order pending entry of an order on rehearing, or that the original order would 

not remain in place if the Commission failed to act within the statutory time frame for rehearing.  

Third, unlike Central, the Commission did have evidence before it (the Trpik Affidavit) of the 

new facts justifying rehearing at the time it granted rehearing.  Indeed, the instant case is 

                                                 
11 ComEd also notes that State Public Utilities Comm’n v. Pittsburgh, C., C. & St. L. Ry. Co., 290 Ill. 580, 

584, 125 N.E. 495, 497 (1919) was a case involving the administrative agency then regulating public utilities in 
Illinois.  ComEd Init. Reh. Br. at 13-14; but cf. PO at 28 (Implying that none of the cases cited in ComEd’s briefs 
address rehearing at the Commission by comparing ComEd’s authority to “a case actually addressing the rehearing 
process at the Commission ….”). 
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consistent with the holding in Central that the Commission can lawfully rescind an order when, 

since the entry of the original order, the “conditions had changed to such an extent that the facts 

and conditions as they existed at the time of the rescinding order were different.”  PO at 28, 

quoting Central at 158. 

The Black Hawk Motor Transit Co. v. Illinois Commerce Comm’n, 398 Ill. 542, 556 

(1948) opinion cited by the Proposed Order (PO at 29) suffers from the same deficiencies as 

Central.  Black Hawk involved Commission orders with respect to certificates of public 

convenience and necessity, and in this regard involves a different type of order making different 

findings than the plan approval order in the instant case.  According to the Proposed Order, Black 

Hawk reversed the Commission’s rescission of an order granting a certificate of public 

convenience and necessity “with no explanation” and with “no factual basis to say that the 

original decision was in error.”  PO at 29.  With all due respect, the Black Hawk holding asserted 

by the Proposed Order to exist on page 556 of that opinion cannot be found and does not exist on 

that page.  Statements regarding findings of fact are found on page 554 of the order, but those 

statements address heightened due process requirements -- including notice, opportunity to be 

heard, and findings of fact -- when dealing with orders affecting personal property rights: 

The power to rescind, alter, or amend under section 67 can be exercised 
only when there is ‘opportunity to be heard as provided in the case of 
complaints.’ Such requirement relates back to section 64, (par. 68) which 
deals with hearings on complaints. It provides that a written complaint 
shall be filed with the commission either on its own motion or by any 
person or corporation. It requires notice to interested parties, an 
opportunity for hearing and findings of fact sufficient to support the order 
that is finally entered. Thus by the two sections the General Assembly has 
preserved a distinction between the extent of the powers the commission 
may exercise by not requiring complaint, notice, opportunity for hearing 
and findings of fact in cases where the certificate is to be altered or 
modified, while providing for such requirements where there is to be a 
hearing as to the rescission of a certificate, order or decision. The power 
granted in section 55 to alter or modify certificates is restricted to such 
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alterations and modifications as are of a minor character and which do not 
affect substantial rights of the persons or corporation holding the 
certificate or the rights of any other person or utility. A public utility 
acquires an interest in a certificate granted to it and is authorized to act 
according to its terms. If the proposed action of the commission is to lead 
to a rescission of the certificate, it is obvious that the exercise of the power 
of rescission must meet with the rules of due process. The requirement of 
section 67 that there be opportunity to be heard as in case of complaint and 
the procedural requirements of the section on complaint (section 64) 
accord with the rules of due process as understood and applied to public 
utilities. 

Black Hawk, 398 Ill at 554.  This language further indicates that the Proposed Order purports to 

apply a standard that does not apply in the instant case as no such vested property interest is 

involved in the instant case.  Further, unlike Black Hawk, reasons to consider a new deployment 

schedule were presented in both the application for rehearing and on rehearing.  The “due 

process” concerns cited by the Proposed Order simply do not exist.  

Finally, ComEd did not claim, in contrast, that financial issues in general were irrelevant 

and it provided detailed evidence in response to issues properly raised by Staff’s direct 

testimony, as well as responding to voluminous discovery substantial portions of which entered 

the record as evidence.  The Proposed Order acknowledges, moreover, that ComEd met even this 

burden in its rebuttal testimony.   PO at 28.   Yet, other than asserting  that no party could 

respond with more pre-filed testimony, which is true of all rebuttal, the P.O. makes no 

recommendation as to this evidence, yet does not discuss it.  ComEd can only assume the 

position of P.O. is that despite the fact that it rebuts Staff witness Pregozen, it is 

improper.   While direct testimony not rebutting prior testimony cannot be submitted in rebuttal, 

case law is clear that “the fact that the rebuttal evidence could have been introduced by the 

[plaintiff] in its case in chief will not render the evidence inadmissible in rebuttal.”  Hoem v. Zia, 

239 Ill.App.3d 601,  619 (4th Dist. 1992).   Further, the P.O. cannot rightly ask the Commission 

to ignore this evidence on the basis of what is, if it is anything, an evidentiary objection that no 
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party made at the time.  No party objected to the admission of Mr. Trpik’s rebuttal on any 

ground.  An technical evidentiary objection to the admissibility of evidence is waived if not 

made when the evidence is admitted.  See Brumley v. Federal Barge Lines, Inc., 78 Ill. App. 3d 

799, 806 (5th Dist. 1979) (“[A]n objection to the introduction of evidence must be made at the 

time of its admission or it will be considered waived”).  Indeed, this was not simply a question of 

silent waiver.  To the contrary both CUB-ELPC and the AG-AARP conducted live substantive 

cross examination of Mr. Trpik on the evidentiary issues on which the Proposed Order now 

ignores his testimony.   Moreover, CUB-ELPC offered and secured admission of substantive 

data requests relating to his testimony and these same substantive issues.  For all these reasons, 

the Proposed Order cannot, consistent with the law of evidence, dismiss sua sponte Mr. Trpik’s 

rebuttal testimony, regardless of how it resolves the question of what ComEd must show in its 

prima facie case.   

IV. THE PROPOSED ORDER ALSO PROPOSES OTHER FINDINGS THAT ARE 
CONTRARY TO FACT AND LAW 

A. SGAC 

ComEd agrees with the Proposed Order that consultation with the Smart Grid Advisory 

Council is only required under Section 16-108.6 before the initial plan filing and at the time of 

the annual report.  PO at 29.  ComEd further concurs with the Proposed Order that a record was 

not developed as to ComEd’s communication with SGAC before rehearing, and therefore a 

finding cannot be made.  Id.  The Proposed Order also correctly recognizes that ComEd 

continues to hold the position that there is nothing in EIMA that requires ComEd to present 

evidence that it consulted with the SGAC prior to arguing for a change in the Commission’s 

decision on rehearing.  EIMA calls for consultation with the SGAC prior to filing the initial AMI 

Plan and at the annual update, but says nothing about consultation during the litigation or on 
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rehearing.  220 ILCS 5/16-108.6(c) and Section 16-108.6(e).  Further, while EIMA does require 

consultation in certain circumstances, ComEd is not required to present evidence to the 

Commission to prove it.  The statute assumes consultation can be addressed by SGAC and 

utilities without formal Commission litigation.  Of course, here ComEd strongly disputes any 

implication that it made no effort to consult with SGAC, even though it was not required, so a 

dispute has arisen.  But, because SGAC consultation is required before annual update filings, and 

ComEd has every intention of complying with that requirement and documenting it, ComEd 

anticipates no further disputes of this nature.   

This issue is addressed in Exception #5. 

B. Staff Alternative 

The Proposed Order recommends adopting the revised schedule labeled Staff 

“Alternative #2.”  PO at 32.  The Proposed Order asserts that this is the only viable schedule, yet 

it was first introduced a post-hearing brief and is supported by literally no record evidence.  Not 

a single witness supports it, or even discusses it.  Moreover, the Proposed Order acknowledges 

that after it was first revealed in briefs valid operational concerns, such as the ramp up periods, 

have become apparent.  PO at 32.  In particular, no evidence suggests it addresses any financial 

issues raised by ComEd, while Staff’s own witness, Mr. Pregozen, acknowledged that ComEd 

could justify reducing capital expenditures in 2013 – which the schedule envisions increasing – 

out of an abundance of caution.  Staff Ex. 3.0, 7:107-109. 

The PO recommends that the Commission reject ComEd’s proposal because it plans no 

new meters installations until 2015.  PO at 32.  This is no basis for rejecting ComEd’s Revised 

AMI Plan because, as noted above, nothing in EIMA precludes or disfavors such a schedule.  As 

ComEd has pointed out, its Revised AMI Plan meets each and every obligation ComEd owes 

customers.  Moreover, under ComEd’s Revised Plan, alone or with Staff Alternative #3, the 
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Commission will be able to review that decision and reconsider the schedule beginning in the 

April of 2013, well before 2015.  It re-accelerated deployment is warranted, it can be restored. 

ComEd concurs with Staff that AMI Plans should evolve through the annual update 

process, and Alternative #3 respects that fact.  It also underscores that neither ComEd nor the 

Commission is retreating from AMI, or the Smart Grid.  ComEd is committed to Smart Grid 

technology and delivering its many benefits to customers.  But, as EIMA recognizes, that effort 

cannot be undertaken imprudently or in a manner inconsistent with the available resources.  

In sum, the Commission must adopt an AMI Plan that is based on the record and the law.  

Alternative #3 is a workable and reasonable solution that adopts a lawful schedule now and 

preserves future opportunities.  This is accomplished by Exception #6. 
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V. CONCLUSION 

WHEREFORE, for the reasons set forth herein, ComEd respectfully requests that the 

Proposed Order on Rehearing should be modified as set forth in ComEd’s Exceptions on 

Rehearing and, as modified, be adopted by the Commission.   
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