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 Ameren Illinois Company d/b/a Ameren Illinois (AIC or Company), hereby moves the 

Illinois Commerce Commission (Commission), pursuant to the Commissions’ Rules of Practice, 

83 Ill. Adm. Code § 200.190, to grant its Verified Motion to Strike (Motion) certain portions of 

the Commission Staff’s (Staff) Brief on Exceptions (BOE) or, in the alternative grant leave to 

file a Reply Brief on Exceptions, and in support of its Motion states: 

 1. Pages 14 through 17 of Staff’s BOE contain arguments and claims based on extra 

record facts beyond the scope of Commission consideration of the Administrative Law Judge 

Proposed Order (ALJPO).  Moreover, these arguments misrepresent the (extra record) facts:  

Staff’s BOE suggests that AIC has failed to provide the “conformed formula rate schedules” it 

agreed to, when it fact it has provided them. (See Attachment A)  Accordingly, the portion of  

Staff’s BOE found under the heading “Coordination with Docket No. 12-0001” appearing on pp. 

14-17 (except for the outline headings on the bottom of p. 17) should be stricken.  Three primary 

reasons support the grant of this motion:  

(1) The record does not contain any information to enable the Commission to 
issue the findings proposed by Staff;  

(2) the time for any motions to admit additional evidence has now come and 
gone; and  

(3) the Company did in fact provide a copy of a conforming template.   



Additionally, it should be noted that in the near future AIC will likely be required to adopt a 

modified version of the template used in Docket No. 12-0001 due to corrections made to the 

Commonwealth Edison Company’s (ComEd) formula rate template proposed in Docket No. 11-

0721, thereby rendering moot any arguments related to consideration of older versions of the 

Ameren Illinois formula rate template. 

 2. Pursuant to the Illinois Administrative Procedure Act, prior to final determination 

all agency decisions must provide interested parties with the proposed decision and opportunity 

for exceptions to be taken from that proposal.  5 ILCS 100/10-45.  Commission decisions must 

be based on evidence, and the Commission’s rules require citations confirming that all 

statements of fact be supported by the record offered in the underlying proceeding. 83 Ill. Adm. 

Code § 200.830(e).  Because Staff’s arguments are premised upon communications between AIC 

and Staff outside of the record in this proceeding, there is no record upon which the Commission 

can, or should rely to issue an order containing the verbiage proposed by Staff in its BOE.   

Further, no time exists within this proceeding to address novel controversies of fact. 

 3. Staff’s argument essentially claims that a letter from the Company, with 

accompanying Excel documents, circulated to Staff and all parties of record constituted a 

deficient response to a request made during the course of the proceeding by Staff witness, Ms. 

Theresa Ebrey.  Ms. Ebrey had requested AIC provide a formula rate template conforming to the 

version approved in Docket No. 12-0001 upon completion of that proceeding.  Specifically, on p. 

15 of Staff BOE, Staff makes references to a letter provided by AIC to all parties on October 8, 

2012.   The referenced letter and the attachments thereto are not contained in the evidentiary 

record in this proceeding.   



 4. Therefore, the Commission simply has no record basis upon which to make the 

ruling Staff requests, which is essentially an admonishment premised upon extra-record 

communications.   Even assuming arguendo that the materials were somehow insufficient for 

some legally relevant purpose (which they are not, as discussed below), Staff and Intervenors 

had such materials in their possession since October 8, 2012 and, thus, had ample opportunity to 

seek an opportunity to respond to the schedules, admit additional evidence, address novel claims, 

or undertake other procedures.  By waiting to raise this issue in the exceptions phase of a case, 

AIC has no meaningful opportunity to respond, and there is not sufficient time within the 

proceeding to address the matter. 

 5. The record is additionally devoid of any agreement by the parties for the 

provision of AIC filing some type of late-filed exhibit on e-Docket as Staff suggests. (Staff BOE, 

p. 15).   Ms. Ebrey never proposed, and Mr. Mill never agreed, that the Company would be 

making additional evidentiary filings with regard to the template in his testimony.  He agreed to 

provide a template that conforms to the format approved in Docket 12-0001, which AIC 

accomplished by letter on October 8, 2012, as noted by Staff in its BOE.  (See Staff Ex. 1.0, 

(Ebrey Dir.) p. 18; Ameren Ex. 10.0, (Mill Rebuttal) p. 4; Staff BOE, p. 15).   In pertinent part, 

Ms. Ebrey summarizes the agreement in her direct testimony: 

Q. Do you have any recommendations concerning the coordination 
of Ameren FR1 and Ameren FR2?  
 
A. Yes. I recommend that any conclusions in the final order in 
Ameren FR1 regarding Ameren’s performance-based rate structure 
and protocols be reflected in the conclusions in the final order in 
this proceeding. In response to Staff DR TEE 5.05, Ameren has 
agreed to provide “formula rate schedules in Docket No. 12-0293 
that conform with the final approved formula templates in Docket 
No. 12-0001.” (Attachment E).  
 



Thus, I further recommend that when Ameren provides the 
conformed formula rate schedules which may not be until after 
initial briefs are filed in this case, parties be allowed the 
opportunity to review the conformed rate schedules and provide a 
response that offers a revised position, if necessary.  (Staff Ex. 1.0, 
(Ebrey Dir.) p. 18, emphasis added). 
 

 6. Additionally, as also noted by Staff in its BOE, AIC provided the requested 

materials to Staff and Intevenors.  Thus, to the extent any party desired to do so, it was free to 

seek leave to admit such evidence.  No party chose to do so.  While Staff notes that the 

Administrative Law Judges (ALJs) “…left the record open, presumably for issues such as AIC’s 

submission of the agreed conforming schedule..,” AIC did not understand, bargain for, or 

consent to such presumption, nor could it have reasonably inferred such a presumption without 

any advance notice.  (See Staff BOE, p. 15)  Further, submission of a schedule into evidence 

during the briefing phase of a case would not ordinarily be permitted without some clearly 

articulable reason for doing so.  The notion of an evidentiary filing and rebuttal thereto running 

contemporaneous with the submission is counterintuitive, and AIC could not have been expected 

to initiate such a procedure based on AIC witness, Mr. Robert J. Mill’s representations in 

testimony.  Further, it is unclear how the additional evidence would even benefit the record in a 

manner that assists with the adjudication of controverted issues in the proceeding.   

 7. Finally, Staff accuses AIC of “bad faith”, and there are simply no facts, within or 

outside the record, to support such a statement, let alone a finding to this effect.  AIC did provide 

“conformed formula rate schedules,” in other words schedules conformed to the formula rate 

schedules approved in Docket 12-0001.  As Staff notes, AIC did provide a letter and articulated 

exactly what was being provided, a template conforming to the order issued in Docket 12-0001. 

The Company even provided a copy of a template populated with the updated inputs, save for the 

controverted issues in this proceeding at the time of the Initial Briefs, noting the same in its 



cover.  The materials provided to Staff and Intervenors were provided for the very purpose of 

fulfilling the agreement specified in Mr. Mill’s testimony.  It appears Staff may be confusing the 

agreement to provide formula rate “schedules” conforming to the Docket 12-0001 templates, 

with the “inputs” to the those schedules. Staff did not request that AIC populate the conformed 

schedules with inputs from Docket 12-0001, this Docket, or any other.  AIC did populate the 

schedule with inputs consistent with its position in this case, which makes sense – otherwise, it is 

unclear how AIC would set about to interpret disparate adjustments relevant to the particulars of 

the formula rate period under review.  

 8. Finally, it should be noted that Staff’s allegations in is BOE are moot.   On p. 193 

of the Final Order in Docket No. 12-0001, the Commission indicated it desired conformity 

between AIC and ComEd regarding the template used to calculate rates.  Recently, in Docket 

No. 11-0721, the ComEd initial Section 16-108.5 filing, ComEd has requested changes be made 

to the template format as part of a motion seeking Nunc Pro Tunc modifications to the Final 

Order in that proceeding.  Staff has responded it agrees and a Commission order is expected on 

the matter.   AIC has related to Staff it agrees with the proposed schedule changes.  In 

furtherance of assisting Staff, AIC subsequently provided a template based upon the revised 

ComEd template populated with inputs from Docket No. 12-0293 based on the findings of the 

ALJPO issued November 7, 2012, to Staff and the Office of the Attorney General on November 

22, 2012.  ComEd’s motion in Docket No. 12-0721 is uncontested and is currently awaiting 

determination. 

 9. AIC feels obliged to respond to the accusations of bad faith because such claims 

are untrue.  To the contrary, Mr. Mill and undersigned counsel believe we have fully cooperated 

with Staff’s accounting division in providing all of the materials necessary for them to fulfill 



their duties.   We have cooperated, and will continue to provide material supporting the Staff’s 

fulfillment to meeting its obligations pursuant to the Public Utilities Act with regard to proper 

rate implementation and compliance. 

 10. For reference purposes, the relevant correspondence from AIC counsel to Staff is 

provided at as attachment hereto designated as “Attachment A.”  Voluminous attachments to 

such correspondence have been omitted.  

WHEREFORE, for the reasons stated above, Ameren Illinois Company respectfully 

requests that Staff’s Brief on Exceptions be stricken as to the portions identified herein. In the 

alternative, AIC requests that it be given leave to file a Reply Brief on Exceptions addressing the 

Exceptions offered by Staff on pages 14-17 of its Brief. 

 

Dated:  November 27, 2012 

  



Respectfully submitted, 

 

Matthew R. Tomc 
Edward C. Fitzhenry 
Eric E. Dearmont 
Counsel for Ameren Illinois Company 
AMEREN SERVICES COMPANY 
1901 Chouteau Avenue 
PO Box 66149, MC 1310 
St. Louis, MO 63166-6149 
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